Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


A  T  'W 


m  ELEMENTARY  TREATISE 


ON 


THE  COMMON  LAW, 


FOR 


THE  USE  OF  STUDENTS. 


BY 


HENRY  T.  TERRY, 


COUNSELLOR  AT  LAW,  PROFESSOR  OF  LAW  IN  THE  IMPERIAL 

t'NIVERSITY  OF  TOKYO,  AUTHOR  OF  "  FIRST  PRINCIPLES 

OF  LAW"  AND  "LEADING  PRINCIPLES  OF 

ANGLO-AMERICAN  LAW." 


• 


• 


SECOND  EDITION,  REVISED. 


• 


,• 


•  •  •  •  • 


•••••  • •• 

•  •  •  V  •  •  •  •  < 

,,••  •  •  •  , 

••••■  •*  *  • 

•••••  •>•>>  • 


^« ' 


•  •  ••  • 


I  •  •  •  • 


Published  by  .••..•""• 


THE  maruzen-kabusiiiki-kaisha;..'.  ■••Vv 

(Z.  p.  Maruya  a  CJo.,  Ltd.) 
TOKYO. 


•  •  • 


•  • « ■  •  • 

•  •      • 

•  •  •  • 


■ « •  • 


FOREIGN  AGENTS: 

London:  Butterworth  &  Co.  New  York:  Charles  Scribner's  SpNS; 

Toronto  :  The  Carswell  Co.  Ltd.  Calcutta  :  Thacker,  Spink  &  Co.  .V/.' 

Cape  Town  :  J.  C.  jutta  &  Co.  Sydney  :  Augus  &  Robertson. 

Christchurch,  N.  2 :  Whitcombe  &  Tombs, 

1906. 


^  3  \  IL  S- 


/  '' 


•  •■• 


•  •  • 

•  «  • 


•  •• 


•  •  ••  • 

•••••  •••• 

•  •  • 

• • •  ••••• 

•  •  •    •  •  •  •  •  • 

•  •    •    •  •••, 

•  *    *•  ••••• 

•  • ••• • 
•  «••  • 


1^1. 


4k  «  1    % 


7,^ 


'        •    .    V  /, 


•  •••I 


"  v;  :  • : 
:::::  :••..• 


•  •    • 

•  •  • 


•••••     ••••• 

^   m  ^  ■* 


•  ••  •  • 


)•  •  •  • 


•  •  • 


•  • 


•  •  •  « 

•  •  •• 


•  •  •• 

•V* 


•  '• 


PREFACE  TO  THE  FIRST  EDITION. 


r 


The  uses  of  an  introductory  book  upon  Law  are : — 
1.  To  explain  to  the  student  tlie  meanings  of  legal  terms 
and  conceptions.  I  have  found  it  convenient  in  this  work  to 
make  free  use  of  certain  expressions  which,  though  used  to  some 
extent  by  writers  on  General  Jurisprudence,  are  not  yet  fully 
domiciled  in  the  technical  terminology  of  the  Common  Law,  and 
also  to  introduce  a  few  terms  of  my  own  coinage.  These  last  I 
have  pointed  out  by  footnotes  explaining  that  they  are  not  in 
common  use.  The  student  will  therefore  understand  that  he  will 
not  meet  with  those  expressions  in  other  law  books. 

2.  To  furnish  to  the  student  a  systematic  arrangement  of 
the  entire  law,  showing  its  different  parts  and  their  relations  to 
each  other.  The  Common  Law  has  suffered  greatly  from  the 
want  of  scientific  arrangement,  and,  as  is  stated  in  the  text,  no 
authoritative  or  generally  accepted  arrangement  as  yet  exists. 
The  arrangement  presented  in  this  work  must  be  taken  simply  as 
the  one  that  commends  itself  to  the  author.  In  the  private  sub- 
stantive law  of  normal  persons  its  principal  basis  is  the  conception 
of  protected  rights  and  the  distinction  between  such*  rights  and 
other  kinds  of  rights  and  duties,  which  seems  to  me  of  great 
importance ;  but  the  student  must  bear  in  mind  that  he  will  not 
meet  with  it  elsewhere. 

3.  To  enable  the  student  to  acquire  such  an  outline  know- 
ledge of  the  whole  law  as  is  necessary  to  enable  him  to  take  up 
the  study  of  special  topics  and  to  read  the  reports  and  statutes 
intelligently.  It  is  impossible  to  study  any  branch  of  the  law  in 
detail  without  some  knowledge  of  all  other  branches,  and  especially 
to  understand  the  modern  law  without  knowing  something  of  the 
old  law.  The  Common  Law  must  be  studied  historically.  The 
old  law  everywhere  underlies  the  new,  and  occasionally  crops  up 
to  the  surface  in  unexpected  places.  This  is  why  so  much  space 
has  been  given  to  rules  and  principles  which  are  now  obsolete. 
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Those  are  the  ends  which  in  writing  this  book  I  have  had 
*n  view.  It  is  written  with  reference  to  the  ordinary  course  of 
instniction  in  Law  followed  in  the  University  with  which  1.  have 
p.t  present  the  honor  of  being  connected  and  in  the  American 
Law  Schools.  Therefore  certain  topics  wliich  do  not  need  to  be 
understood  as  preliminary  to  the  study  of  others,  or  which  are 
genei-ally  taken  up  early  in  the  course,  are  touched  upon  lightly, 
while  others  of  less  intrinsic  importance,  but  which  either  need 
to  be  known  at  the  outset  or  may  not  be  met  v/ith  at  all  except 
in  a  work  of  a  general  character,  are  accorded  a  space  out  of 
proportion  to  their  relative  importance.  The  law  of  contracts, 
negotiable  instruments  and  shipping  may  serve  as  examples  of 
the  former  class  of  subjects,  and  the  feudal  rules  as  to  seizin  and 
the  old  common  law  procedure  of  the  latter. 

This  book  is  written  primarily  for  students  in  Japan,  but 
with  the  hope  that  it  may  be  found  useful  to  American  students 
also.  Some  thing?  have  been  put-  in  which  would  have  been 
omitted  and  some  subjects  treated  less  fully  than  they  would  have 
been  had  it  been  written  for  either  exclusively.  The  necessity  of 
getting  the  work  into  a  single  volume  has  compelled  me  to  omit 
a  good  deal  of  matter,  mostly  illustrative  and  historical,  which  I 
would  gladly  have  put  in,  and  sometimes  to  make  use  of  vague 
and  general  statements  where  precise  details  would  have  been 
better. 

In  treating  of  the  laws  of  some  forty  odd  jurisdictions,  which 
differ  to  some  extent  in  their  unwritten  portion  and  very  greatly 
in  that  part  which  is  statutory,  it  is  of  course  impossible  to 
mention  all  the  different  rules.  Such  expressions  in  the  text  as 
"generally,'^  "usually,"  "in  most  places'^  are  sometimes  used  to 
indicate  the  existence  of  such  local  differences,  and  sometimes 
mean  that  exceptions  or  quaiiiications  to  rules  and  principles  exist 
which  for  brevity's  sake  have  to  be  passed  over  without  special 
mention.  It  may  be  proper  to  warn  the  student  that  he  does 
not  know  much  law  when  he  has  merely  read,  or  even  mastered, 
an  elementary  lx)ok. 

I  have  not  cited  many  authorities,  because  it  seems  to  me 
that  notes  and  citations  are  apt  r.ither  to  confuse  than  to  aid  a 
beginner.     A  student  in  any.  subject  must  take   his  first  book  on 
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trust;  criticism  and  the  investigation  of  original  authorities  come 
later.  Where  I  have  employed  the  exact  words  of  another,  I 
have  indicated  it  by  quotation  marks,  except  sometimes  in  the 
case  of  Blackstone's  Commentaries,  which  I  have  regarded  as  a 
mine  in  which  any  one  is  at  liberty  to  dig,  and  have  used  freelj. 

Tokio,  June  189S. 
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CHAPTER  I. 


LAW    IN    GENERAL, 


1.  The  one  idea  that   is  common  to  all  meaninors  of   the    Law  and 

order. 

word  law  is  that  of  order  or  regularity  in  the  happening  of 
events.  This  is  the  whole  meaning  of  law  in  the  scientific 
sense.     A  scientific  law  is  a  mere    formula,  a  statement  that   sdentiflc 

lawB> 

events  do  in  fact  happen  thus  and  so,  e.g.  that  bodies  gravitate 
towards  one  another  with  a  force  that  varies  directly  as  their 
masses  and  inversely  as  the  square  of  their  distance. 

2.  Law    in    the  jural    sense  involves  at  least  the  further  Law  in  tbo 

Inziil  nonf 

notions  that  the  events  in  which  order  manifests  itself  are  the 
acts  of  rational  beings,  and  that  the  order  is  produced  by  their 
attempts  to  make  their  conduct  conform  to  an  ideal  standard 
or  rule.  In  its  most  rudimentary  form,  as  it  exists  among  the 
lowest  savages,  the  conception  of  law  seems  to  contain  nothing 
more  than  this.  There  is  not  necessarily  any  distinct  belief 
as  to  the  origin  of  the  rules  which  prevail  or  the  reasons  for 
obeying  them,  nor  is  it  anybody's  business  in  particular  to 
enforce  them.  In  a  more  advanced  state  of  society  the  magistrate 
appears,  whose  special  function  it  is  to  compel  obedience  to  the 
law;  and  thus  the  idea  of  force  is  added  to  that  of  order.     At   Order  and 

'  force. 

first  the  mler  is  not  usually  regarded  as  himself  the  author  of 
the  laws  which  he  enforces.  These  are  looked  upon  as  existing 
independently  of  his  will  or  that  of  tlie  community,  sometimes 
as  being  of  divine  origin.*  The  final  developmeut  of  the  jural 
idea  of  law  in  this  direction  is  reached  when  it  is  recognized 

1  The  theory  of  tlie  law  of  nature,  which  the  Eomau  jurists  borrowed 
from  the  Greeks  (2  ^0)^  and  which  played  so  imporiaut  a  part  in  the  juridical 
and  political  speculations  of  the  eighteenth  century,  is  partly  a  survival  of 
this  archaic  conception  of  law  and  partly  the  result  of  a  confusion  between 
the  scientific  and  the  jural  notions  of  law.  This  latter  confusion  is  still  yery 
prevalenL 
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as  having  its  birth  in  the  will  of  a  liumaa  lawgiver,  by  whom 
it  can  be  changed. 

Law  has  developed  in  another  direction  by  becoming  dif- 
ferentiated from  other  bodies  of  rules  with  which  it  was  at  first 
confounded,  such  as    t!ie    precepts    of   reli<]jion    and    morality. 

Municipal  The    kind  of  law  which  is    made  by    ])olitical    rulers  and  ad- 
law.  .    .  .  ,  .  . 

ministered  in  courts  is  called  municipal  law.* 

3.  It  is  plain  that  no  single  adequate  definition  of  municipal 

^efln^ions  law  can  be  given,  because  the  word  does  not*  always  stand  for 
the  same  thing.  That  which  is  called  law  in  a  civilized  state 
is  very  different  from  the  law  of  a  barbarous  tribe.  It  is  con- 
venient to  denote  them  both  by  the  same  name,  because  they  pre- 
sent many  of  the  same  characteristics  and  serve  largely  the  same 
ends.  But  a  definition  which  would  accurately  fit  the  one 
would  be  too  large  or  too  small  for  the  other.  Any  one  there- 
fore who  seeks  to  define  law  must  frame  his  definition  according 
to  the  purpose  for  which  he  wants  to  use  it.  The  student  of 
general  jurisprudence  needs  a  very  comprehensive  definition, 
that  will  cover  every  thing  that  any  where  or  in  any  period  haa 
been  called  law;  but  a  writer  who  confines  himself  to  the 
highly  developed  law  of  a  civilized  state  must  narrow  his  de- 

defiumon.  fiEL^^io^i  Correspondingly.  For  this  latter  purpose  Austin's 
famous  definition  is  believed  to  be  correct :  municipal  law  is 
a  rule  of  conduct  set  by  a  sovereign  to  his  subjects ;  or  as  it 
is  expressed  by  Prof.  Holland :  **  A  general  rule  of  external 
human  action  (jnforced  by  a  political  sovereign."' 
Tiio  4.  The  sovereign,  for  legal  purposes,  is  the   supreme  law- 

making authority  in  a  state  ;  i.e.  that  person  or  body  of  persons 
who  can  directly  make  any  changes  in  the  law  which  they 
jdease.*  In  England  the  legal  sovereign  is  the  Parliament ;  in 
the  United  States,  those  legislative  bodies  mentioned  in 
§  121  who  acting  in  concert  can  amend  the  national  con- 
stitution ;  in  an  absolute  monarchy,  the  monarch.  The  legal 
sovereign  may  in  fact  be  subject  to  a  ])ower  behind  the  throne 
mightier  than  himself.      Thus  in  both  England  and  the  United 

2  From  Latin  mnnicipiiim 
8  Holland,  JiirisprudiMicc  27. 

^  In  in<iiinrc]iical  couniiie^  the  name  sovereign  is  also  used  to  denote 
the  king  oj-  ti:i;>cror. 
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States  the  voters  who  elect  the  members  of  the  sovereign  legis- 
lative bodies  can  control  the  actions  of  the  latter  and  shape  the 
laws  to  their  own  pleasure.  Therefore  it  is  often  said  that  in 
those  countries  the  people  are  sovereign.  And  that  is  true  and 
of  the  utmost  importance  iu  a  political  sense,  but  not  in  a  legal 
sense.^ 

5,  There  can  be  no  legal  limitation  on  the  power  of  the 
sovereign,  because  his  will  is  the  only  source  of  law.     Therefore 

there  can  not  be  an  irrevocable  or  irrepealable  law ;  for  the  same  ^"^J^^*^^ 
sovereign  authority  that  decreed  that  the  law  should  never  be 
changed  can  repeal  that  decree.  The  constitution  of  the  United 
States  forbids  a  state  to  make  any  law  impairing  the  obligation 
of  contracts.  If  therefore  a  state  should  make  a  law  which 
amounted  to  a  contract,  it  could  not  repeal  that  law  without 
the  consent  of  the  other  contracting  party;  but  that  is  because 
the  state  governments  are  not  sovereign. 

It  follows  also  that  a  law  is  not  void  because  it  is  unjust  Unjust  laws, 
or  injurious,  and  courts  have  no  right  to  refuse  to  enforce  a 
law  on  such  grounds.  Laws  of  course  ought  to  be  just  and 
beneficial ;  but  these  are  matters  for  the  consideration  of  the 
legislature  when  it  makes  the  law,  not  of  the  courts,  whose 
duty  is  to  enforce  the  law  as  they  find  it. 

6.  Law  is  prescribed  by  the  sovereign,  that  is,  commanded,   command. 
A  command  is  an  expression  of  the  will  of  the  person   giving 

it  accompanied  by  an  express  or  implied  threat  that  he  will 
inflict  a  penalty  for  disobedience  or  use  force  to  compel  obedience. 
The  penalty  or  force  threatened  is  called  the  sanction  of  the  Sincaon. 
command  or  law.  Without  a  sanction  the  expression  of  the 
sovereign's  will  is  mere  advice  or  request,  and  not  in  the  prof»er 
sense  a  law.  The  American  constitutions  contain  some  provi- 
sions of  this  kind,  for  instance  the  direction  in  the  national 
constitution  that  Congress  shall  cause  a  census  to  be  taken  every 
ten  years,  which  there  is  no  way  to  compel  Congress  to  do. 
Nevertheless  it  is  usual  and  convenient  to  call  such  directions 
laws  when  they  are  enacted  in  the  form  of  laws. 

^  Austin's  division  of  governments  into  monarchies,  aristocracies 
-and  democracies,  nccordingly  as  the  sovereign  is  a  single  person,  a  class  of 
fjersons  or  the  whole  people,  seems  to  be  founded  on  a  confusion  between 
ihc  political  and  legal  sovereignty,  and  to  be  of  no  great  value. 
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7.  The  sovereif:;n  may  make  laws  directly  or  may  delegate 
to  others  the  power  to  do  so  in  his  name.  In  England  the 
sovereign  body,  Parliament,  is  also  the  ordinary  law-making 
body ;  but  in  the  United  States  the  national  Congress  and 
the  state  Legislatures  are  not  sovereign  but  exercise  a  dele- 
gated autliority.  The  will  of  the  legislator  to  make  a  law 
may  be  declared  expressly  in  words  or  inferred  from  his 
conduct ;  that  is,  a  law,  like  a  contract  or  most  kinds  of  juristic 
acts,  may  be  express  or  implied.  Customary  law  is  of  the 
latter  sort;  it  is  not  originally  ordained  by  the  sovereign,  but 
is  accepted  by  him  and  enforced  by  his  courts  with  his 
acquiescence.  As  Hobbes  truly  says :  **  The  legislator  is  he, 
not  by  whose  authority  the  law  was  first  made,  but  by  whose 
authority  it  continues  to  be  a  law." 

8.  The  sovereign  can  only  prescribe  rules  to  his  own 
subjects ;  the  laws  of  any  state  generally  have  no  operation 
outside  of  its  territorial  limits.  But  all  persons  and  things  in 
a  country,  even  temporarily,  are  for  the  time  being  subject  to 
its  laws.  If  a  foreigner  commits  a  crime  in  a  country  he  is 
punished  according  to  its  laws,  even  though  his  act  would  be 
lawful  in  his  own  country;  and  if  he  makes  a  contract  there, 
its  validity  is  usually  determined  by  the  lex  loci  contractus. 
But  to  this  principle  there  are  a  few  exceptions. 

Governments  do  sometimes  extend  their  jurisdiction  outside 
of  their  territorial  limits.  Seaward  the  territory  of  a  state 
generally  reaches  one  marine  league  from  the  shore,  though  some 
large  bays  and  gulfs  whose  mouths  are  more  than  two  leagues 
across,  such  as  Chesapeake  bay,  are  considered  to  belong  to  the 
nations  who  own  their  coasts.  Beyond  the  three  mile  limit  lies 
the  high  sea,  which  is  common  to  all.  But  every  nation 
exercises  jurisdiction  over  its  own  ships  and  all  persons  on  them 
at  sea,  and  even  in  foreign  ports  so  far  as  the  local  authorities  do 
not  interfere.  The  American  courts  have  punished  crimes  com- 
mitted by  foreigners  on  American  vessels  on  the  high  seas 
and  in  the  territorial  waters  of  other  nations,  and  doubtless 
would  take  cognizance  of  offences  of  American  citizens  in  places 
where  there  was  no  regular  government.  Some  states  go 
further,  aud  attempt  to  control  to  some  extent  the  conduct  of 
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their  own  subjects  everywhere.  Thus  the  French  law  requires 
marriages  of  French  citizens  wherever  madt>  in  order  to  be 
valid  in  France,  to  be  celebrated  according  to  its  forms. 

When  rights,  duties  or  capacities  created  by  the  law  of  one  Comiiy. 
state  come  into  question  before  the  courts  of  another,  those 
courts,  by  virtue  of  what  is  called  comity  between  nations,  will 
sometimes  apply  the  i)rinciple8  of  the  foreijrn  law.  Thus  the 
rightfulness  or  validity  of  an  act  done  in  England  might  be 
judged  in  an  American  court  by  the  English  law.  Tiie 
rules  for  determining  what  law  shall  govern  in  such  cases  form 
the  subiect  matter  of  a  branch  of  the  law  known  as  the  conflict    conflict  of 

**  laws. 

of  law8  or  private  international  law. 

9.  International  law,  also  called  the  law  of  nations  or  jus  iiit?rnntionai 
gentium^  is  a  set  of  rules  or  principles  which  civilized  nations 
habitually  observe  in  their  dealings  with  each  other  and  each 

other's  citizens  and  subjects.  As  between  states  it  can  hardly 
be  called  law  in  the  full  sense,  there  being  no  sovereign  over 
nations  to  make  or  enforce  the  law,  so  that  their  observance  of 
it  is  purely  voluntary.  But  so  far  as  the  courts  of  any  nation 
apply  its  rules  for  deciding  controversies  between  individuals 
it  is  a  part  of  the  law  of  that  nation. 

10.  Law  is  a  rule,  that  is,  a  general  command.     It  com-  Lawisamio. 
mands  that  in  certain    circumstances,   whenever  those  circum- 
stances exist,  certain  acts  shall  or  shall  not  be  done.      A  law 

is  thus  distinguished  from  a  specific  command  addressed  to  a 
specific  person  and  relating  to  specific  acts.  A  judgment  of  a 
court  that  A  pay  a  sum  of  money  to  B  or  a  warrant  from  a 
magistrate  for  the  arrest  of  A,  though  it  is  a  command  of  the 
fiovereign,  is  not  a  law. 

Law  is  also  a  rule  of  conduct,  or  as  some  authorities  prefer    a  mie  or 

conduct, 

to  say,  of  outward  conduct.  It  deals  with  acts,  not  with  mere 
thoughts  or  states  of  mind.  The  state  of  a  person's  mind  is 
sometimes  taken  account  of  by  the  law,  but  only  when  it 
affects  his  conduct. 

11.  Law    is    divided    into    written    law    (lex   scripta,    ius  wnttoti  nnd 

^  X  •/  anwrittcn 

scrijitnm)  and  unwritten  law  (lez  iLOn  scripta ^  jus  non  scriptum).  ^^' 


*  The  orlirinal  meaning  of  ju$geniiitm  was  different;  see  J29» 
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WrittenUw.  The    former   is  that   law    which   is    expressly   enacted   by 

legislative  bodies  or  public  oflScers  having  legislative  powers, 
and  which  therefore  at  its  origin  is  put  into  precise  written 
statutes,  form.  The  enactments  of  the  British  Parliament  and  of  the 
national  Congress  and  state  Legislatures  in  the  United  States 
are  called  acts  or  statutes.  Before  the  name  statute  came  into 
general  use,  that  is,  up  to  about  the  reign  of  Edward  I,  and 
to  some  extent  later,  the  written  laws  corresponding  to  statutes 
were  called  charters/  constitutions,  provisions,  ordinances  or 
Treaties  and   assizcs.      Treaties    with    foreign    nations    have  the    force     of 

coustitutions.  ^         "^ 

statutes,  and,    together    with    written  constitutions,   are   often 
included    under  the  name    of   statutory   law.      Other  kinds  of 

writtenSws  written  laws  are  designated  by  such  names  as  orders,  rules, 
regulations,  ordinances,  by-laws,  rescripts,  edicts,  decrees  or 
proclamations.  These  may  be  made  in  some  cases  by  the 
chief  executive,  or  by  other  officers  or  subordinate  legislative 
bodies  such  as  city  councils  or  town  meetings. 

•iid°pri?ate  12-  Statutes  are  general  or  special,  public  or  private.     "  A 

Btatutes.  general  or  public  act  is  a  universal  rule  that  regards  the  whole 
community,"  or  relates  to  classes  of  persons.  A  special  or 
priviite  act  is  one  that  confers  rights  or  imposes  duties  on 
particular  persons,  such  as  a  statute  changing  a  person's  name 
or  authorizing  a  particular  corporation  to  increase  its  capital 
stock.  A  private  law  is  called  in  Latin  privilegium  ;  but  the 
PriTiiegea.  English  woid  privilege  is  confined  to  such  private  acts  as  are 
beneficial  to  the  person  to  whom  they  relate,  or  is  used  to 
denote  a  right  conferred  by  such  a  statute.     A  bill  of  attainder 

^uindirr*'  ^^  *  private  statute  by  which  a  person  supposed  to  be  guilty  of 
an  offence  is  condemned  to  punishment  by  the  act  of  the  legis- 
lature instead  of  being  tried  and  sentenced  by  a  court.  Bills 
of  attainder  are  prohibited  by  the  constitution  of  the  United 
States  and  have  long  been  disused  in  England,  being  regarded 
as  unjust. 
Judicial  Courts    take   judicial    notice   of  public    statutes;    that  is, 

tutes.       are  presumed  to  be  acquainted  with  their  existence  and  contents, 
so  that  it  is  never  necessary  to  offer  to  the  court  any  proof  on 


'  Charter  {carta)  means  a  deed  or  written  instrument;  but  many  of  the 
charters  t^ranted  by  the  early  kings  were  really  lawa,  eg,  magna  carta. 
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those  points,*  But  it  is  otherwise  with  a  private  statute,  which 
must  be  proved,  unless  the  statute  itself  directs  the  courts  to 
take  notice  of  it. 

13.  A  declaratory  statute  is  one   that  does  not  make  anv    Deciamtory 

*     and  remedial 

change  in  the  law,  but  merely  restates  the  existing  law  for  the  "tatutefc 
s:\ke  of  greater  clearness  and  certainty.  Remedial  statutes 
do  change  the  law ;  and  accordingly  as  they  operate  to  enlarge 
or  restrict  the  scope  of  some  former  rule  they  are  known  as  en- 
Ittrging  or  restraining  statutes.  An  enabling  statute  is  one  Ennbiini^Bt*. 
authorizing  the  doing  of  an  act  which  would  otherwise  be 
unlawful  or  legally  void,  e.g.  permitting  two  railroad  companies 
to  consolidate. 

A  retroactive  or  retrospective  statute  is  one  that  affects  ^/^^gJJSIbML 
the  validity  or  legality  of  past  acts,  for  instance  one 
which  declares  that  a  contract  which  was  void  when  made 
shall  be  valid.  A  retrospective  law  is  not  necessarily  unjust; 
indeed  validating  statutes,  by  which  acts  previously  done  which  ^*¥^» 
were  void  are  confirmed  and  made  binding,  are  often  passed 
in  the  interest  of  justice.  But  it  is  presumed  by  the  courts 
that  a  statute  is  not  intended  to  be  retrospective,  and  it  will 
not  be  construed  to  be  so,  but  will  be  confined  in  its  operation 
to  future  acts,  unless  it  expressly  declares  itself  to  be  so  or  will 
not  reasonably  admit  of  any  other  construction.  An  ex  post  EMwut/aett 
/ado  law  is  a  retrospective  statute  that  punishes  as  criminal 
an  act  that  was  lawful  at  the  time  when  it  was  done  or  in- 
creases the  punishment  for  a  past  unlawful  act.  Such  statutes 
are  now  regarded  as  unjust,  and  are  forbidden  in  the  United 
States  by  constitutional  provisions. 

A  mandatory  statute  is  one  that  peremptorily  commands  or  Mandatory 
forbids  an  act,  so  that  anything  done  in  opposition  to  it  is  illegal  ^^'SSSIZ***' 
and  may  be  void.  A  directory  statute  merely  directs  how  a 
certain  act  ought  to  be  done  ;  but  either  it  is  not  imperative, 
so  that  the  act  may  be  valid  if  done  in  some  other  way,  or  there 
is  no  ])rovision  for  its  enforcement,  as  in  the  case  mentioned  in 
§  6.    Generally  such  a  statute  creates  merely  an  imperfect  duty.* 

^  If  a  judge  ia  actually  ignorant  of  anything  of  which  he  is  required  to 
take  judicial  notice,  he  may  inform  himself  in  any  manner,  eg.  in  the  case 
of  a  private  statute  by  consulting  a  statute  book. 

98ee2257 
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14.  Formerly  in  England  a  statute  took  effect  from  the 
first  day  of  the  session  of  Parliament  at  which  it  was  passed, 
the  entire  session  being  deemed  for  legal  purposes  to  have  been 
held  on  that  day.  But  in  modern  times  statutes  do  not  go 
into  operation  until  after  a  certain  interval  of  titne,  unless  the 
statute  itself  provides  otherwise. 

15.  If  two  laws  are  inconsistent,  the  later  one  prevails 
and  the  earlier  is  repealed  by  it.  The  same  principle  applies 
to  an  inconsistency  between  two  parts  of  the  same  statute.  A 
repeal  may  be  express  or  implied.  The  former  occurs  when 
the  later  law  mentions  the  earlier  one  and  in  terms  declares  it 
repealed ;  the  latter  when  two  laws  conflict  without  any  inten- 
tion being  explicitly  declared  in  the  later  one  to  repeal  the 
earlier.  But  two  different  laws  covering  the  same  ground  are 
not  necessarily  inconsistent.  If  both  are  afiBrmative  and  can 
stand  together,  there  is  no  implied  repeal  of  the  first  by  the 
second.  Thus  a  law  giving  a  new  remedy  for  a  wrong  does 
not  generally  take  away  the  old  remedy,  but  the  injured  party 
may  have  either  at  his  option.  If  a  law  that  has  repealed 
another  is  itself  repealed,  the  original  law  revives ;  but  in  some 
places  this  rule  has  been  abolished. 

The  repeal  of  a  law  does  not  affect  any  rights  that  have 
been  acquired  under  it  by  individuals.  Thus  if  Congress  should 
repeal  the  law  which  allows  persons  to  settle  upon  the  public 
lands  of  the  United  States  and  acquire  homesteads  in  it,  that 
would  not  devest  the  rights  of  previous  settlers.  But  if  a  law 
making  an  act  criminal  is  repealed,  j)ast  violations  of  it  which 
have  not  yet  been  punished  are  thereby  condoned. 

16.  Most  of  the  rules  of  construction  which  apply  to 
other  written  documents  apply  also  to  written  laws.  These 
will  be  mentioned  in  another  place.  But  the  following  are 
peculiar  to  laws. 

A  statute  is  said  to  be  construed  strictly  when  it  is  not 
extended  to  cover  anything  that  is  not  clearly  within  its  express 
words.  If  there  is  any  doubt  as  to  whether  a  certain  matter 
is  embraced  in  it,  that  must  be  considered  to  be  excluded. 
Liberal  construction  means  that  the  words  of  the  statute  are 
be  taken  in  a  wide  sense,  so  as  to  include  everything  that  may 
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fairly  he  prestimod  to  Imve  been  within  the  intention  of  the 
legislator  though  not  expressly  put  down.  Thus  in  an  old  eaaei 
by  an  excessive  strictness  of  construction,  a  statute  inoposing  a 
pt'nalty  for  sfetiling  a  horse  was  held  not  to  apply  to  the  theft 
of  a  raare.  On  the  otlier  hand,  the  clause  in  the  constitution 
of  tlie  United  States  empowering  the  national  government  to 
coin  money  has  been  thought  by  some,  by  a  very  liberal  con- 
struction, to  authorize  the  issue  of  paper  money  which  in  the 
strict  sense  can  not  be  coined. 

Penal  statutes,  that  is,  those  that  impose  penalties  for  P«nai 
doing  acts,  and  statutes  in  derogation  of  common  right,  for 
instiince  those  which  place  restrictions  upon  the  carrying  on  of 
lawful  trades  or  confer  special  and  exclusive  privileges  upon 
particular  individuals,  are  to  be  construed  strictly,  though  not 
with  unreasonable  strictness  so  as  to  defeat  their  obvious 
intent. 

Laws  for   the  prevention  of  fraud,   so  far  as  thev  are  not  Lawaapdns: 

"  fraud, 

penal,  e.g,  where  they  do  not  provide  for  punishing  the  oflFender 
but  merely  make  the  fraudulent  transaction  invalid,  are  to  be 
liberally  and  beneficially  construed  so  as  to  effectuate  the 
intention  of  the  lawgiver. 

In    construing    remedial    statutes    three  points  are   to    be     Remedial 

^  '  statutes. 

considered,  the  old  law,  the  mischief  and  the  remedy ;  that  is, 
how  the  law  stood  before  the  passage  of  the  statute,  what  mis- 
chief or  evil  arose  from  that  condition  of  the  law,  and  what 
remedy  the  legislature  intended  to  provide.  And  the  judge 
should  80  construe  the  act  as  to  suppress  the  evil  and  advance 
the  remedy.  The  meaning  of  the  statute  as  thus  evolved 
is  called  the  equity  of  the  statute  ;  and  a  case  may  fall  within  Jf^J^^J^ 
the  equity  of  the  statute  and  be  governed  by  it  which  is  not 
covered  by  its  exact  words. 

Although,  as  has  been  said,  an  unjust  or  injurious  law  i^  ^ftii™^r3 
not  invalid,  yet  it  is  an  established  rule  of  construction  that  toja8*»c«- 
the  courts  will  not  presume  that  the  legislature  intended  to  act 
unjustly  or  foolishly.  Therefore  if  a  statute  is  fairly  capable 
of  two  meanings,  one  of  which  makes  it  unjust  or  harmful  and 
the  other  just  and  beneficial,  the  latter  construction  is  to  be 
preferred. 
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Unmitten  \^^  Unwritten   law  was  not  originally  enacted  in  written 

form  by  any  legislative  authority ;  or  if  it  was,  the  enactment 
has  been  lost  or  is  no  longer  regarded  as  authoritative.  Thus 
the  various  partial  codifications  of  the  English  law  made  before 
the  Norman  conquest,  such  as  the  laws  of  Ethelbert,  of  Alfred 
.  the  Great  or  of  Cnut,  have  not  now  the  force  of  written  law. 
So  far  as  the  rules  contained  in  them  are  now  binding,  they 
are  so  because  of  their  having  been  adopted  into  the  unwritten 
English  8t&.  law.     The  same  is  true  in  the  United  States  of  English  statutes 

tutes  ^ 

'^  SteSa?**^  enacted  before  the  separation  of  the  American  colonies  from 
the  mother  country.  There  are  various  old  English  statutes 
which  now  form  part  of  the  unwritten  law  in  most  of  the 
United  States,  e.g.  the  statutes  of  quia  emptores^^  and  of  uses." 

The  unwritten  law  consists  mainly  of  rules  originating 
in  custom  but  adopted  and  developed  by  the  courts  by  what  is 
called  judicial  legislation,  the  nature  of  which  will  be  presently 
described.  It  has  been  called  by  Bentham  and  other  writers 
after  him  judge-made  law. 

18.  Customs  are  either  general  or  particular.  General 
customs  make  up  the  bulk  of  the  common  law  '^  and  new  ones 
from  time  to  time  arise  and  are  admitted  into  the  law. 

A  new  custom  does  not  become  a  part  of  the  law,  or  at  least 
can  not  certainly  be  known  to  be  so,  until  it  has  been  adopted  as 
such  by  the  courts.  But  when  a  custom  has  arisen  in  the  com- 
munity and  is  generally  observed  and  regarded  as  binding,  the 
courts  will  sooner  or  later  take  judicial  notice  of  it  and  enforce  it 
as  law."  Thus  the  first  settlers  in  the  western  [)art  of  the  United 
States  where  water  was  scarce  found  it  necessary  to  adopt  very 
different  rules  regarding  the  use  of  it  for  mining  and  irrigation 
from  those  of  the  common  law  which  prevailed  in  the  east; 
and  those  customs  have  been  recognized  as  law  and  acted  upon 
by  the  courts.  So  the  inventions  of  banks,  railroads  and  tele- 
graphs have  led  to  the  introductions  of  many  new  customary 
rules  into  the  law. 

But  a  custom  which  has  not  in  itself  the  force  of  law  may 

10  See  i  458.    "  See  ?  608.    12  ge©  i  35. 

IS  In  England  special  juries  of  merchants  are  eomethnes  sammoned  U> 
inform  the  court  as  to  mercantile  customs. 
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in  certain  cases  furnish  a  rule  of  decision  to  the  courts.  For 
instance  where  parties  make  a  contract  in  the  course  of  a 
particular  kind  of  business  they  are  presumed,  unless  they 
express  a  contrary  intention,  to  contract  with  reference  to  the 
established  usages  of  that  business,  and  those  usages  may  be 
referred  to  to  explain  the  meaning  of  tlieir  contract  when  that  is 
doubtful.  So  wheu  a  question  arises  whether  a  person  has  acted 
reasonably  in  a  particular  situation,  the  fact  that  people  in 
like  situations  generally  do  or  do  not  act  so  may  be  of  im- 
portance. But  such  customs  or  usages  are  not  taken  judicial 
notice  of  by  the  courts,  but  have  to  be  proved  in  each  case. 

Two  classes  of  customs  must  therefore  be  distinguished, 
namely,  those  that  have  the  force  of  law,  with  which  persons 
must  comply,  and  of  which  the  courts  take  judicial  notice,  and 
those  that  are  not  per  se  binding  but  may  be  voluntarily  adopted 
by  parties  in  particular  transactions  or  referred  to  in  particular 
cases,  and  whose  existence  has  to  be  proved. 

19.  Particular  customs  are  those  that  prevail  in  particular 
places  only.  Although  the  general  customs  that  made  up  the 
common  law  were  nearly  uniform  in  all  parts  of  England, 
there  were  certain  localities  which  preserved  peculiar  customs 
of  their  own.  Thus  in  Kent  the  custom  called  gavelkind 
prevailed,  by  which  instead  of  a  man's  eldest  son  only  being 
his  heir  his  land  descended  to  all  his  sons  equally.  In  order 
to  bo  valid  such  a  local  custom  must  have  existed  from  im- 
memorial antiquity,  from  a  "  time  whereof  the  memory  of 
man  runneth  not  to  the  contrary,"  as  the  common  phrase  goes. 

In   the  United  States  there  are  very  few,  if  any,  such  particular  int^oUnited 
customs.     The  customary  laws  of  the  various  states  do  indeed 
differ  from  each  other  in  some   points ;  these  however  are  not 
particular  customs  in  the  legal  sense,  but  each  state  has  its  own 
common  law  consisting  of  its  own  general  customs. 

20.  Since  a  law  is  a  fixed  rule  and  not  the  arbitrary  will 
or  private  opinion  of  the  judge,  it  follows  that  the  application 
of  the  rule  to  similar  cases  ought  to  give  like  results.  There- 
fore it  is  a  principle  of  the  English  and  American  law  that 
the  decision  of  a  court  upon  a  question  of  law  becomes  a  pre- 


Precedents, 
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cedent  and  ought  to  be  followed  and  conformed  to  whenever 
the  sauK?  question  arises  again.  If  judges  decide  the  same 
])oiut  now  one  way  and  now  another,  confusion  and  uncer- 
tiiinty  will  result.  It  is  better  as  a  general  rule  that  a  question 
once  decided  should  be  considered  as  settled  forever;  stare 
Overruling    dccisis,  Tht^  dccisiou  of  a  court  however  is  not  itself  law,  but  only 

decisions.  '  -^ 

evidence  of  what  the  law  is;  it  is  possible  that  a  judge  may 
err  and  give  a  wrong  decii^ion.  Therefore  a  single  decision  is  not 
always  binding  as  a  precedent;  if  it  is  plainly  and  clearly 
wrong,  another  court  or  the  same  court  upon  another  occasion 
mav  refuse  to  follow  it.  In  that  case  it  is  said  to  be  overruled.'* 
Eui.^s  as  to  21.  The  principal  rules  in  regard  to  the  effect  of  a  decision 

precedeuts.  *  "^  " 

as  a  precedent  are  as  follows. 

When  an    appeal  is  taken  from  a  lower  to  a  higher  court 
Dt'cisiona    the  decision  of  the  lower  court  in  that  same  case  is  not  a  pre- 

apiH'jiled  * 

from,      cedent  in  the  higher  court,  the  very  object  of  the  appeal  being 

to  reverse  that  decision. 

^u^ihighes?  -^  decision  of  a  court  of  last  resort   is  absolutely  binding 

^"^^^       as  a  jjrecedent  upon  all  inferior  courts.     A  lower  court  should 

not  attemi)t  to  overrule  such  a  decision,  even  though  the  judge 

is  ])erfectly  sure  in  his  own  mind  that  it  is  erroneous.     Should 

he  do  so,  his  attempt  would  be  in  vain,  since  the  higher  court 

on  an  appeal  would  reverse  his  judgment. 

an^iicerio?'  ^  dccision  of  a  lower  court  in  another  action  is  a  precedent 

court.      jjj  ^  higher  court,    but  is  of  comparatively  little   weight  ;  the 

higher  court  will  overrule  it  if  it  thinks  it  incorrect. 
Dmsions  A  decision  of  the    same  court    or  one  of  equal  rank  is  a 

of  the  same  ^ 

court,  precedent,  and  should  not  be  overruled  even  though  it  seems  to 
the  court  to  have  been  wrongly  decided,  unless  its  incorrectness 
is  very  clear.  But  in  very  plain  cases  even  the  highest  courts 
will  occasionally,  though  rarely,  overrule  their  own  previous 
decisions. 
Cnmuiative  When  a  decision  has  been  several  times  followed,  so  that 

preceaenu.  ' 

^*  There  is  a  difference  between  reversing  and  overrulinp^  a  decision. 
It  is  reversed  when,  in  the  same  action,  an  appeal  is  taken  to  a  higher 
court,  and  the  appellate  court  annuls  the  judgment  of  the  lower  and  orders 
a  different  judgment  to  be  given.  It  is  overruled  when,  in  a  different  action, 
the  same  or  another  court  refuses  to  follow  it  as  a  precedent ;  but  this  does 
not  affect  the  validity  of  the  former  decision  as  between  the  parlies  to  the 
suit  in  which  it  was  rendered. 
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a  ** chain  of  precedents"  has  been  established,  these  will  very 
seldom  be  overruled,  however  sure  the  judges  may  feel  that  the 
original  decision  was  wrong.  Communis  error facit  jus.  "This 
is  shocking,"  said  Chief  Justice  Mansfield,  speaking  of  a  certain 
old  decision,  *'  but  it  has  been  followed  in  a  hundred  cases ;" 
and  he  refused  to  overrule  it. 

Decisions    of  foreign  courts  are  not  precedents.     For    this    nocwions 

°  ^        ^  of    foreign 

purpose  in  the  United  States  the  national  courts  and  those  of  courts. 
the  several  states  are  all  regarded  as  foreign  to  each  other. 
But  when  a  question  of  national  law  arises  in  a  state  court  the 
decisions  of  the  national  courts  are  precedents,  and  conversely 
the  decisions  of  a  state  court  are  precedents  in  a  national  court 
on  a  point  of  state  law. 

22.  On  deciding  a  case  the  judges,  especially  in  the  higher  Opinions  of 
courts,  usually  file  written  opinions  containing  the  reasons  for 

their  decision.  The  opinion  is  no  part  of  the  decision,  is  not  re- 
quired by  law  to  be  given,  and  is  not  strictly  authoritative. 
It  is  the  decision,  not  the  opinion,  which  is  a  precedent.  But 
the  opinion  is  often  of  great  value  as  explaining  the  scope 
and  meaning  of  the  decision  and  the  principles  on  which  it 
rests.  The  discussion  in  the  opinion  ought  to  be  confined  to 
the  questions  of  law  necessarily  involved  in  the  decision. 
Expressions  of  opinion  upon  other  points  are  called  dicta  or  ^<<?'«. 
obiter  dicta,  and  are  of  less  weight. 

23.  The  development  of  the  unwritten  law  has  been  chiefly    ie"ifi^uon. 
by  means  of  precedents.     This  process  is  called  judicial  legis- 
lation.    Theoretically  it  is  not  legislation  at  all  ;  the  duty  of 

courts  is  not  to  make  law  but  to  administer  the  law.  The 
legal  theory  is  that  the  law  is  complete  and  perfect,  having  a 
rule  provided  beforehand  for  every  case  that  can  possibly 
arise,  and  that  what  the  court  has  to  do  is  to  find,  if  necessary 
to  interpret,  and  to  apply  the  existing  rule-  But  even 
legitimate  interpretation  may  involve  judicial  legislation.  The  ^°*troi?^*' 
necessity  of  interpretation  at  all  implies  that  the  law  is  doubt- 
ful, that  there  are  two  possible  rules  that  might  be  applied ; 
and  the  effect  of  the  interpretative  decision  of  the  court  is  the 
establishment  of  one  rule  as  correct  and  the  rejection  of  the 
other. 
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When  there  is  a  statute  or  a  precedent  applicable  to  the 
case  in  hand  and  so  plain  as  not  to  require  interpretation  ,^^ 
the  court  in  fact  does  nothing  more  than  to  enforce  the  exist- 
ing law.  But  cases  sometimes  come  before  the  courts  which 
are  really  novel,  combinations  of  facts  not  fairly  within  the  scope 
Now  roles,  of  any  established  rule  or  existing  precedent.  In  such  cases 
the  court,  not  being  permitted  to  refuse  to  decide,  must  neces- 
sarily make  a  new  rule,  and,  the  decision  becoming  a  precedent, 
the  rule  so  evolved  is  thenceforth  a  part  of  the  law.  The  new 
rule,  as  will  be  presently  explained,  must  follow  the  analogy 
of  some  existing  rule  or  principle,  so  that  the  process  of  find- 
ing such  a  new  rule  closely  resembles  that  of  the  interpreta- 
tion of  an  old  one.  Indeed,  the  rules  of  tlie  unwritten  law 
not  existing  in  any  fixed  form  of  words  but  having  to  be 
gathered  from  a  comparison  of  the  precedents,  it  is  often  j)rac- 
tically  impossible  in  a  given  case  to  say  with  certainty  whe- 
ther what  the  court  is  doing  is  the  interpreting  of  an  old  rule 
or  the  making  of  a  new  one.  It  is  because  of  this  resemblance 
and  uncertaintv  that  the  courts  have  been  .  able  to  exercise 
the  power  to  make  new  rules  under  cover  of  the  fiction  of 
interpretation. 

ju^Jteik^  24.  But  this    fiction    or    theory  that    he  is   merely  inter- 

^^^^'  preting  confines  the  law-making  power  of  the  judge  strictly 
within  limits.  He  can  not  make  anv  sort  of  a  rule  that  he 
pleases,  as  the  legislature  can.  He  must  appear  to  interpret. 
He  must  deduce  his  new  rule  logically  or  analogically  either 
from  some  existing  rule  or  at  least  from  some  acknowledged 
l)rinciple  that    underlies  some   existing  rule.      There   is  a  dif- 

Principies  cf  fercnce  between  a  rule  or  principle  of  law  and  a  principle  of 
poUcy.  justice  or  policy  to  carry  which  into  a])jJication  the  rule  of 
law  is  made.  Thus  the  general  principle  that  a  judge  ought 
to  be  impartial  is  easily  distinguishable  from  the  specific 
statutory  rule  that  a  judge  shall  not  sit  in  a  case  in  which 
one  of  the  parties  is  his  near  kinsman;  the  principle  that  a 
person's  last  will  ought  to  be  made  with  some  publicity  as  a 

15  When  oue  curb  is  like  another  that  has  been  previously  de- 
cided, 80  lliat  the  ciulier  one  I iirnislie**  a  precedent  precisely  in  point  for  the 
later  one,  the  two  are  commonly  said  to  go  "  on  all  foura  "  with  each  other. 
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precanlion  agaiust  fraud,  from  a  rule  of  positive  law  that 
it  uiufit  be  attested  by  two  witnesses.  But  in  the  unwritten 
law  it  is  often  difficult  to  distinguish  one  kind  of  principle  from 
the  other,  and  the  possibility  of  judicial  legislation  is  partly 
due  to  the  confusion  between  them. 

In  deciding  a  case  for  which  there  is  no  existing  rule,  AuUioritic*. 
and  for  which  tiierefore  it  becomes  necessary  to  make  a  new 
rule,  the  judge  cousiders  such  precedents  as  seem  to  aflFord 
principles  or  analogies  on  which  the  desired  rule  can  be 
framed  so  that  it  shall  harmonize  with  the  already  existing 
law.  If  several  alternative  principles  or  analogies  present 
themselves,  he  will  or  may  resort  for  guidance  to  the  decisions 
of  foreign  courts,  the  dicta  of  judges  or  the  opinions  of 
individual  jurists  or  text  writers,  all  of  which  in  such  doubt- 
ful cases,  though  not  strictly  authoritative,  have  more  or  less 
weight  and  influence,  often  having  practically  almost  the  force 
of  precedents.  This  is  especially  true  of  decisions  of  foreign 
courts  proceeding  under  the  same  system  of  law.  English 
decisions  are  cited  in  American  courts  and  American  ones 
in  English  courts,  and  the  various  courts  in  the  United  States 
rely  much  upon  each  other's  views  of  the  law.  The  judge  may 
also  in  such  cases  allow  weight  to  considerations  of  justice  and  ^"j^^S^ 
expediency,  and  these  will  often  turn  the  scale  when  authoritiea  o'J°»ti«^ 
are  lacking  or  conflict* 
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CHAPTER  II. 

THE  CIVIL  AND  COMMON  LA.W. 

The  civu  25.  The  two  principal  systems  of  law  in  the  world  are  the 

civil  law  and  the  common  law.  The  former  prevails  in  the 
states  of  western  continentJil  Europe,  that  is,  in  most  of  the 
Christian  countries  that  formed  part  of  the  Boman  empire, 
in  countries  originally  colonized  from  them,  such  as  Mexico 
and  the  Central  and  South  American  republics,  and  also, 
though  much  modified  by  the  influence  of  the  common  law, 
in  Scotland,  the  state  of  Louisiana  and  the  province  of 
Quebec  in  Canada,  the  last  two  having  been  formerly  French 
colonies.  Since  the  introduction  of  the  new  codes,  whose  ma- 
terials have  been  drawn  mainly  from  German  sources,  Japan 
may  be  added  to  the  list  of  civil  law  countries. 

Eomaaiaw.  The  civil  law  is  founded  upon  the  law   of  Rome,  though 

in  its  modern  form  there  are  mingled  in  it  many  elements  of 
more  recent  origin,  and  there  are  diveijiities  in  details  between 
different  countries. 

The  Twelve  26-  lu  the  fifth  ceuturv   B.  C,  because  of  the  demand  of 

Tiibles.  J  y 

the  plebeians  at  Rome  that  the  laws,  knowledge  of  which  had 
up  to  that  time  been  a  monopoly  of  the  patricians,  s^hould  be 
published  in  writing,  a  commission  of  ten  men,  decemviri,  was 
appointed,  who  drew  up  on  ten  panels  or  tables,  to  which  two 
more  were  soon  afterwards  added,  a  brief  code  of  laws,  which 
were  posted  up  in  the  forum.  This  law  of  the  Twelve  Tables, 
became,  in  theory  at  least,  the  foundation  of  that  part  of  the 
Roman  law  which  was  known  as  the  civil  law  in  the  narrower 
sense,  jus  civile,  or  Jus  qulritium  or  quiritarium}  Only  frag- 
ments of  the  XII  Tables  have  come  down  to  us. 
w^rteiTSiw  Besides  the  XII  Tables  the  written  law  of  Rome  comprised 

under  the  republic  laws  enacted  by  the  senate,  the  assembly  of 


•  From  QuiriUSf  an  old  name  of  the  Eoman  people. 
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the  centuries  (comitia  centuriata)  and  that  of  the  tribes  (comitia 
tribiita),  which  kinds  of  laws  were  known  respectively  as 
senatus  consulta,  leges  and  plehicita^  and  also  under  the  empire 
the  constitutions,  rescripts  and  decrees  of  the  emperors. 

27.  The  edict    of  the  praetor  seems    also    to  be  properly    The  edict 
ranked  among  written  laws.     The  judge,  or  the  principal  judge, 

at  Rome  was  the  praetor,  who  was  elected  annually.  Each 
praetor  on  taking  office  published  an  edict  (edictum),  in  which 
he  announced  the  principles  upon  which  he  would  administer 
justice.  Although  the  praetor  had  no  recognized  legislative 
power,  and  the  edict  perhaps  in  theory  dealt  only  with  rules  of 
procedure  in  his  court,  yet  the  praetors  in  fact  made  their  edicts 
the  means  of  introducing  important  modifications  into  the  law. 

It  was  customary  for  each  praetor  to  re-issue  his  predecessor's 
edict  with  such  additions  as  he  thought  fit,  so  that  it  received 
the  name  of  the  perpetual  edict.  In  the  reign  of  Hadrian,  the 
edict  having  become  very  long  and  disorderly  in  its  arrange- 
ment, the  praetor  Salvius  Julianus  re-arranged  and  systematized 
it,  after  which  no  more  additions  were  made  to  it  and  it  was 
known  as  the  edict  of  Julianus. 

28.  The  unwritten    law  of  Rome  was  developed  in  a  dif-  k^"^*^"  «i»- 
ferent    manner    from    that    of   England     and    America.      The 
decisions  of  the  courts  were  not  regarded  as  precedents.     What 

took  the  place  of  precedents    were  the    opinions  of   the  juris- ^'^"a^j^JI^'^^o* 
consults  (jurisconsulti)  or  lawyers,  which   were  called  responsa    *^®*''*"'^^* 
pmdentum,    answers    of    the    learned.      These    were    opinions 
delivered  by  the  juris-consults  by  way  of  advice  upon  particular 
cases  propounded   to    them,  and    preserved  in    their  own  note 
books  or  those  of  their  pupils  or  embodied  in  treatises  on  law. 

Since  an  imaginary  case    was  as  good  for  this  purpose  as  commriBon 
a  real  one,  and  so  cases    for    decision  could  be  multiplied  at  ^   V'} 

'  *  Envrlisli  me- 

pleasure,  the  method  of  developing  the  unwritten  law  by  means  ^^'''^^* 
of  responses  tended  to  a  more  rapid  and  also  a  more  systematic 
development  than  the  method  of  judicial  legislation  by  prece- 
dents, under  which  latter  a  point  may  remain  in  doubt  for 
a  long  time  before  an  actual  case  arises  in  which  it  can  be 
decided,  and  then  the  judge  must  confine  his  decision  to  the 
very  point  in    issue  in   the   particular   case    without  generally 
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having  the  opportanity,  which  the  Roman  jnris-consult  had, 
of  taking  a  comprehensive  view  of  the  whole  branch  of  the 
law  to  which  the  case  belongs.  On  the  other  hand,  the  deci- 
sion of  a  court  has  the  great  advantage  over  the  response  of  a 
juris-consult  of  being  rendered  after  argument  by  counsel.  This 
is  of  8o  great  importance  that  in  some  of  the  United  States 
where  the  legislature  has  the  right  to  call  for  the  opinion  of  the 
judges  upon  the  constitutionality  of  a  proposed  law,  the  judges 
have  been  very  reluctant  to  give  opinions  when  they  have  not 
had  the  opportunity  of  first  hearing  arguments.  At  Rome  each 
juris-consult  being  free  to  express  his  own  opinion,  there  was  a 
good  deal  of  conflict  among  their  views  and  therefore  a  good 
deal  of  uncertainty  in  the  law.  After  the  time  of  Augustus 
the  juris-consults  were  even  divided  into  two  schools,  the 
Proculeians  and  the  Sabinians,  who  differed  from  each  other 
in  many  important  respects.  Under  the  system  of  precedents 
there  has  been  no  such  thing  as  schools  of  jurisprudence  among 
American  and  English  lawyers. 

In  theory  the  responses  were  merely  interpretative  of  some 
authoritative  legal  text,  such  as  the  XII  Tables  or  the  edict. 
They  claimed  for  themselves,  and  theoretically  they  had,  no 
legal  authority  at  all.  But  practically  they  were  followed 
by  the  courts,  the  opinion  of  any  ]>articular  juris-consult  having 
more  or  less  weight  according  to  his  standing  aud  reputation. 
From  the  time  of  Augustus  certain  distinguished  juris-consults 
were  specially  authorized  to  give  responses  in  the  emperor's 
name.  The  most  celebrated  of  the  juris-consults  were  Gaius, 
Painnian,  Ulpian,  Pauhis  and  Modestinus,  all  of  whom  flourished 
after  the  reign  of  Hadrian.  The  Commentaries  of  Gaius,  a 
systematic  treatise  on  the  law,  have  been  preserved  to  us. 

29.  The  original  civil  law,  jns  civile,  was  exclusively  for 
Roman  citizens;  it  was  not  applied  in  controversies  between 
foreigners.  But  as  the  number  of  foreigners  increased  in  Home 
it  became  necessary  to  find  some  law  for  deciding  disputes 
among  them.  For  this  the  Roman  courts  hit  upon  a  very 
singular  expedient.  Obseiving  that  all  the  surrounding  peoples 
with  whom  they  were  acquainted  had  certain  principles  of  law 
in  common,  they  took  those  common  principles  as  rules  of  deci- 
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sion  for  such  cases,  and  to  the  body  of  law  thus  obtained  they 
gave  the  name  of  ju8  gentium.  The  point  on  which  the  ju8 
gentium  differed  most  noticably  from  the  jus  civile  was  its 
simplicity  and  disregard  of  forms.  All  archaic  law  is  full 
of  forms,  ceremonies  and  what  to  a  modern  mind  seem  useless 
and  absurd  technicalities.  This  was  true  of  the  law  of  old 
Rome.  In  many  cases  a  sale,  for  instance,  could  be  made  only 
by  the  observance  of  a  certain  elaborate  set  of  forms  known  as 
mancipation  ;  if  any  one  of  these  was  omitted  the  transaction 
was  void.  And  doubtless  the  laws  of  the  surrounding  peoples 
had  each  its  own  peculiar  requirements.  But  in  all  of  them 
the  consent  of  the  parties  to  transfer  the  ownership  fpr  a  price 
was  required.  The  Roman  courts  therefore  in  constructing  their 
system  of  jus  gentium  fixed  upon  this  common  characteristic 
and  disregarded  the  local  forms,  so  that  a  sale  became  the 
simplest  affair  possible. 

30.  After  the  conquest  of  Greece,  the  Greek  philosophy  made  ^^  iTiure. 
its  way  to  Rome,  and  stoicism  in  particular  obtained  a  great 
vogue  among  the  lawyers.  With  it  came  the  conception  of  na- 
tural law  {jus  naturah)  or  the  law  of  nature  (jus  naturae);  to  live 
ucconling  to  nature  was  the  main  tenet  of  the  stoic  morality.  The 
idea  was  of  some  simple  principle  or  principles  from  which,  if 
they  could  be  discovered,  a  complete,  systematic  and  equitable 
set  of  rules  of  conduct  could  be  deduced,  and  the  unfortunate 
departure  from  which  by  mankind  generally  was  the  source  of 
the  confusion  and  injustice  that  prevailed  in  human  affairs. 
To  bring  their  own  law  into  conformity  with  the  law  of  nature 
became  the  aim  of  the  Roman  jurists,  and  the  praetor's  edict 
and  the  responses  were  the  instruments  which  they  used  to  ac- 
complish this.  Simplicity  and  universality  they  regarded  as 
marks  of  natural  law,  and  since  these  were  exactly  the  qualities 
which  belonged  to  the  jus  gentium,  it  was  no  more  than  natural 
that  the  two  should  to  a  considerable  extent  be  identified. 
The  result  was  that  under  the  name  of  natural  law  principles 
largely  the  same  as  those  which  the  Roman  oourts  had  for  a 
long  time  been  administering  between  foreigners  permeated 
^nd  transformed  the  whole  Roman  law. 

The  way  in  which  this  was  at  first  done  was  by  recognizing  tmotti^L 
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two  kinds  of  rights,  rights  by  th«  civil  law  and  rights  by  natural 
law,  and  practicully  Bubordinatiug  the  former  to  the  latter. 
Thus  if  Caius  was  the  owner  of  a  thing  by  the  civil  law  and 
Titius  by  natural  law,*  the  courts  would  not  indeed  deny  up 
and  down  the  right  of  Caius.  They  admitted  that  he  was  owner ; 
but  they  would  not  permit  him  to  exercise  his  legal  right  to 
the  prejudice  of  Titius,  to  whom  on  the  other  hand  they  ac- 
corded the  practical  benefits  of  ownership;  and  so  by  taking 
away  the  legal  owner's  remedies  they  practically  nullified 
his  right.  Afterwards  the  two  kinds  of  laws  were  more 
com])letely  consolidated,  the  older  civil  law  giving  way 
to  the  law  of  nature  when  the  two  conflicted.  This  double 
system  of  rights  in  the  Roman  law  is  of  importance  to  the 
student  of  the  English  law,  because  a  very  similar  dualism 
arose  and  still  exists  in  the  latter,*  whose' origin  is  no  doubt 
traceable  in  part  to  the  influence  of  Roman  ideas. 

31.  In  the  reign  of  the  emperor  Justinian  the  famous 
codification  of  the  Roman  law  known  as  the  corpus  Juris  civilis, 
or  more  commonly  simply  as  the  corpus  Juris,  was  made  by  a 
commission  of  jurists  appointed  by  that  emperor.  This  consists 
of  the  Digest  or  Pandect's  in  fifty  books,  made  up  of  extracts 
from  the  writings  of  eminent  juris-consults,  chiefly  though  not 
exclusively  the  five  above  named,  arranged  under  suitable  heads, 
and  the  twelve  books  of  the  Code  containing  the  imperial  con- 
stitutions. These  were  finished  about  A.D.  533,  and  to  them 
were  afterwards  added  later  enactments  of  the  emperors  under 
the  name  of  Novels.  The  codifiers  also  prepared  an  elementary 
text  book  for  the  use  of  students,  called  the  Institutes.  In  the 
corpus  Juris  the  amalgamation  of  the  old  civil  law  and  the 
natural  law  is  complete. 

32.  The  glossators  were  jurists  of  the  middle  ages,  prin- 
cipally belonging  to  the  law  school  of  Bologna,  who  wrote 
commentaries  on  the  corpus  Jm^is  in  the  form  of  annotations  or 
glosses.  They  as  well  as  the  modern  writers  on  the  civil  law 
are  called  civilians. 


2  The  former  was  said  to  be  dominus  or  quiritarian  owuer,  the  latter  to 
be  bonitarian  owner  or  to  have  the  thing  in  borm, 

»  That  of  "  legal "  and  "  equitable  "  rights.    See  }38. 
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33.  The    Romaa    law    was    never    accepted    in    England.  "^J^^^ 
Indeed  for  some  centuries  it  was  regarded  with  much  disfavor    England. 
there,  as   being   associated  with    the  unwarrantable    claims   of 

the  popes  and  tke  usurpations  and  oppressions  of  the  ecclesiastical 
courts.  When  Vacarius,  a  Lombard  from  the  school  of  Bologna, 
attempted  to  lecture  on  the  Roman  law  at  the  university  of 
Oxford  in  the  reign  of  Stephen,  he  was  silenced  by  a  royal 
order.  Nevertheless  the  English  churchmen  continued  to  study 
the  Roman  law,  and  as  most  of  the  lawyers  in  ancient  times 
were  churchmen,  there  is  no  doubt  that  the  English  law  has 
been  enriched  by  borrowings  from  that  source.  As  to  how  ex- 
tensive those  borrowings  were  there  is  much  diflFerence  of 
opinion  among  scholars.  The  technical  terminology  of  the 
English  law  is  largely  Latin  ;  but  it  by  no  means  follows  that 
when  a  Latin  name  is  used  the  thing  for  which  it  stands  is 
of  Roman  origin,  and  many  of  the  Roman  technical  terms  ap- 
pear in  the  English  law  with  altered  meanings.  The  weight 
of  opinion  now  seems  to  favor  the  view  that  the  English  law, 
particularly  that  part  of  it  which  is  known  distinctively  as  the 
common  law/  is  mostly  of  native  growth  and  the  Roman  ele- 
ment in  it  small. 

34.  Besides  the  meaning  above   explained,  the  expression  ^^^^^^"JJ'^^ 
civil  law  is  also  used  in  a  quasi  negative  sense  to  signify  that    ^^'*^  ^^' 
the  kind  of  law  to  which  in  the  particular  case  it  is  applied  i^ 
distinguished  from  some  other  kind ;  for  instance : 

As  opposed  to  other  sorts  of  law,  such  as  the  laws  of 
morality  or  honor,  to  denote  law  in  the  technical  sense,  munici- 
pal law. 

As  opposed  to  the  criminal  law,  to  denote  that  part  of 
the  law  which  does  not  relate  to  crimes  ;  thus  wrongs  are  divided 
into  crimes  and  civil  injuries.* 

As  opposed  to  military  and  martial  law,  to  denote  the 
ordinary  law ;  thus  a  person  who  does  not  belong  to  the  army 
•or  navy  is  called  a  civilian. 

As  opposed  to  ecclesiastical  law,  to  denote  that  part  of  the 
law   which  relates    to   secular  matters ;  thus  in  ancient  times 


*  See  g  35.      «  See  1 278. 
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vrhen  a  person  had  been  condemned  as  a  heretic  by  the  eccle- 
siastical courts,  he  was  handed  over  to  the  civil  authorities  for 
punishment. 

As  opposed  to  international  law,  to  denote  the  law  of  a  par- 
ticular state.  In  this  sense  the  expression  municipal  law  is 
better. 

Thewmmon  35^  rpjjQ  other   great  system  of   law,  the  common   law,  is 

of  English  origin,  and  now  prevails  in  England,  Ireland,  the 
United  States,  Canada,  and  the  principal  English  possessions. 
The  name  common  law  has  the  following  meanings. 

Meaninnof  1.  The  entire  English  or    Anglo-American  system  of  law, 

common  law.  ^  ^ 

as  opposed  to  the  civil  law.  This  is  the  sense  in  which  it  is 
used  in  the  title  of  this  book. 

2.  The  old  common  law,  that  is,  the  ancient  customary 
law  of  the  English  people,  as  opposed  to  written  law  and  to 
those  parts  of  the  law  which  are  of  more  recent  growth  or  not 
mainly  of  English  origin. 

3.  The  modern  common  law,  which  has  been  developed 
out  of  the  old  common  law  by  the  process  of  judicial  legisla- 
tion. It  is  not  possible  however  to  draw  any  hard  and  fast 
line  between  the  old  and  the  modern  common  law ;  the  one 
passed  gradually  into  the  other  in  the  course  of  time. 

4.  In  civil  law  countries  the  common  law  means  the  Roraun 
law,  i.e.  that  general  basis  which  the  jurisprudence  of  all  of 
them  has  in  common. 

oMbilnX-  ^6*  '^^^^  present  Anglo-American  law  is  made  up  of  five 

"^Tw.^"  parts  or  subdivisions,  namely :  (1)  That  part  which  is  called  by 
way  of  distinction  Law,  (2)  Equity,  (3)  The  Maritime  law,  (4) 
The  Ecclesiastical  law,  (5)  Military  law. 

Each  of  these  consists  partly  of  unwritten  or  customary,  and 
partly  of  written  law.     In  all  except  the  last  the  unwritten  ele- 
ment is  by  far  the  larger  and  more  important  part. 
Law.  37.     Law  in  the  special  technical  sense  above  mentioned 

comprises  (1)  the  common  law  much  modified  by  statutes, 
Hcrcaniiio  and  (2)  the  mercantile  law,  law  merchant,  lex  mercatoria^ 
or  JUS  mercatorium.  The  latter  is  founded  upon  the  customs 
of  merchants.  It  does  not  however,  like  the  commercial 
codi^s    of    some    European     countries,   comprise    the    whole   of 
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the  laws  relating  to  mercantile  transactions.  Those  are  mainlj 
governed  by  the  common  law.  Sale  and  agency  for  in- 
stance are  frequent  transactions  in  trade,  but  they  fall 
mostly  under  the  dominion  of  the  common  law.  The  mer- 
cantile law  consists  of  a  small  collection  of  rules  relating 
chiefly  to  a  few  subjects,  for  which,  the  common  law  furnish- 
ing no  sufficient  rules,  the  courts  fell  back  for  principles  of 
decision  upon  the  practices  which  they  found  prevailing  among 
merchants.  The  most  important  of  those  subjects  are  bills  of 
exchange,  promissory  notes  and  marine  insurance,  all  of  which 
contracts  are  of  comparatively  modern  origin  and  were  introduced 
into  England  from  the  continent  of  Europe,  so  that  the  mer- 
cantile law  is  largely  an  importation  from  civil  law  countries, 
and  in  many  points  follows  civil  law  principles.  In  a  certain 
loose  sense  however  the  name  mercantile  law  is  sometimes  ap- 
plied to  all  that  part  of  the  law  which  relates  to  trade  and 
commerce. 

38.     Equity  is  a  supplemental  system  of  law  which  grew      Equity, 
up  by  a  peculiar  process  of  judicial  legislation®  by  the  side  of  the 
common  law  to   supply  certain   deficiences   which  were  found 
to  exist  in  the  latter.     It  differs  from  law  in  two  respects. 

First,  equity  recognizes  ftnd  protects  certain  rights  of  which  Equitable 
the  law  takes  no  notice.  These  are  called  equitable  rights  or  trust*. 
trusts.  When  equitable  and  legal  rights  conflict,  the  equitable 
right  prevails.  Thus  if  property  is  given  to  A  in  trust  for  B, 
A  becomes  the  legal  owner  of  the  property  and  is  the  only  person 
whose  rights  are  recognized  at  law.  But  equity  will  compel 
him  to  hold  and  exercise  his  legal  right  exclusively  for  the 
benefit  of  B,  who  is  the  equitable  owner.  This  double  system 
of  rights  resembles  that  of  the  Roman  law,  and  indeed  the  rela- 
tion between  law  and  equity  is  closely  analogous  to  that  between 
jus  civile  and  JU8  naturale. 

Secondly,    equity    in    many    cases    enforces  legal    rights,    Egidtabu 
which  would  also  be   enforceable   at  law,  by   giving    different 
remedies.     Thus  a  contract  is  binding  at  law,  creates   a  legal 
right;   but    if    one   party    breaks    his    agreement^    the    other 
has  no    remedy    at  law    but  to    sue   for   pecuniary    damages. 

6  See  2191  d9eq. 
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Equity  however  will  sometimes  ioterfere  and  specifically 
enforce  the  contract  by  compelling  the  party  to  do  the 
,.,  very  thing  that  he  has  agreed  to  do.  So  at  law  there  is  generally 
no  remedy  against  a  wrong  till  it  has  actually  been  committed ; 
but  equity  often  grants  an  injunction  to  prevent  a  threatened 
wrong. 
Hjritime  39^  The    maritime    law    is    a  body   of   rules  relating    to 

ships  and  commerce  by  sea,  though  the  common  law  also 
furnishes  some  rules  on  those  subjects.  It  is  derived  from 
the  customs  of  seafaring  men  and  merchants,  not  only  of 
England  but  of  other  nations.  Like  the  mercantile  law  there- 
fore it  is  largely  of  foreign  origin.  This  part  of  the  law  is 
nearly  the  same  all  over  the  world,  and  contains  a  large  ele- 
ment of  Roman  law. 

EccieBjasticai  ^Q^  rphe  English  ecclesiastical   law  consists  of  two  j>art8. 

The  first  part  deals  with  the  organization,  doctrine  and  discipline 
of  the  church  of  England,  which  is  establislied  by  law  as  the 

In  the  pro.  state  churcli.     This  is  ecclesiastical  law  in  tlie  proper  sense.     In 

per  seuae.  *       '■ 

the  United  States  there  is  no  established  church,  and  therefore 

no  ecclesiastical  law  of  this  sort.     Churches  in  the  United  States 

are  uicre  voluntary  associations,  and  come  under  the  ordinary 

law.     What  is    there  called    ecclesiastical    law    is   merely  the 

rules  which  those  bodies    have  adopted  for   their  own  govern- 

ment;  which  in  their  legal  aspect  amount  to  contracts  between 

their  members. 
Probate  nd-  T^e  Bccond  part    of   the    ecclesiastical  law    comprises  the 

ministration,  *  * 

"^"^vorc^^^'  ^*^^  relating  to  the  probate  of  wills  and  the  appointing 
of  administrators  for  the  estates  of  deceased  persons,  and 
a  portion  of  the  law  of  marriage  and  divorce.  The  church 
claimed,  and  in  former  times  was  permitted  to  exercise,  an 
extensive  jurisdiction  over  the  last  two  subjects  on  the  ground 
that  marriage  was  a  sacrament.  How  the  subjects  of  probate 
and  administration,  which  have  no  sacred  character,  happened 
to  fall  under  its  jurisdiction  will  be  explained  in  another  place.' 
United  ^°  ^^^®  United  States  marriage  and  divorce  are  regulated  mainly 
btuies.  |jy  ^j^g  rules  of  law,  the  principles  of  the  old  ecclesiastical  law 
being  admitted  only  to  a  very  small  extent. ^Probate  and  ad- 

7  See  2658. 


THE   CIVIL   AND   COMMON    LAW.  25 

» 

ministration  together   with    a  few   other  subjecta  still   form  a    . 
partially  distinct  body  of  law,  having  no  specific  name,  which 
is  committed  to  the  care  of  a  separate  set  of  courts. 

The  ecclesiastical  law  is  based  mainly-  upon  the  canon  Cononiaw. 
lawy^  the  law  of  the  Catholic  church  ;  though  the  canon  law 
as  such  and  in  its  entirety  has  never  been  admitted  as 
authoritative  in  England.  That  law  was  derived  partly  from 
th^  Roman  law  and  partly  from  the  ecclesiastical  legislation 
of  the  popes.  In  the  year  1151  Gratian,  an  Italian  monk, 
made  a  compilation  of  it  in  three  books,  known  as  the 
decretum  Oratiani,  to  which  in  later  times  various  popes  added 
constitutions,  or  regulations,  of  their  own.  These  make  up 
the  cot-pus  juris  canonici, 

41.  Military  law  is  the  law  which  governs  the  army  and  Military  law. 
navy  or  the  militia  when  in  active  service.      It  exists  in  time 

of  i»eace  as  well  as  of  war.     It  is  mainly  statutory.     It  must 

be    distinguished    from    martial    law,   which    latter  is    indeed  Martial  uw. 

hardly  to  be    called  law  at   all.     Martial  law  exists  when  for 

military  reasons,  for  instance  in  case  of  the  military  occupation 

of  an    enemy's    territory,  the    ordinary  law  is  to    a  greater  or 

less  extent  put    into  abeyance  and  the  arbitrary   authority  of 

the  military  commander  substituted  for  it.     In  many  countries 

the  government    has  power  even  in   time  of  peace  to  suspend 

the    ordinary  law  and  proclaim  martial  law  or,  as  it  is  often 

called,  a  state  of  siege,  in  the  country  at  large  or  in  particular 

places,  putting  them  temporarily  under  military  rule,  when  in 

its  opinion  special  dangers  threatening  the  state  or  the  public 

safety,  such  as  insurrection,  require  it.     But  this  is  not  allowed 

in  the  United  States  or  England. 

42.  The   different  kinds  of   law  above  mentioned  are  ad-    ^coSS!^^ 
ministered  in  five  classes  of  courts,  namely  :  (1)  courts  of  law  or 

of  common  law  ;  (2)  courts  of  equity  or  chancery  ;  (3)  courts  of 
admiralty,  which  administer  the  maritime  law,  and  are  so 
called  because  anciently  the  Admiral  was  the  judge;  (4)  eccle- 
siastical courts  or  courts  Christian,  or  in  the  United  States 
courts  of  probate;  and  (5)  military  or  naval  courts,  courts 
martial. 

8  From  Greek  xavcop. 
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The  courts  of  equity  and  admiralty  and  the  ecclesiastical 
courts  or  courts  of  probate  are  called  the  civil  law  courts, 
because  the  procedure  in  them  is,  or  was,  according  to  the 
forms  of  the  civil  law  and  very  different  from  that  of  the 
common  law  courts. 

43.  There  are  also  two  divisions  of  the  law  which  are 
peculiar  to  the  United  States,  namely,  into  national  and  state 
law,  and  into  constitutional  and  ordinary  law.  The  national 
law  is  that  which  exists  by  the  authority  of  the  national  govern- 
ment and  is  enforced  mainly  in  the  national  courts.  It  is  also 
called  federal  law.  State  law  exists  by  the  authority  of  the 
several  states  of  the  Union,  and  is  usually  enforced  in  their 
courts. 

Constitutional  law  has  two  meanings.  In  its  ordinary 
sense  it  denotes  that  part  of  the  law  which  regulates  the  form 
of  the  government  and  the  appointment,  titles,  powers  and 
functions  of  the  principal  legislative  and  executive  officers. 
In  the  special  American  sense  constitutional  law  is  that  part 
of  the  law  which  is  contained  in  the  written  constitutions  of 
the  United  States  and  of  the  several  states  and  the  decisions  of 
the  courts  interpretative  of  these. 
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BIBLIOGRAPHICAL  NOTE. 

44.  Statutes  are  published  by  the  state  in  books  known  as  statute 
books,  usually  one  volume  for  each  session  of  the  legislature.  TIie>e  are 
called  statutes  at  large  or  session  laws.  "  The  Statutes  of  the  Realm  "  ia  the 
name  of  an  ofBcial  edition  of  the  English  statutes  from  the  earliest  times  to 
the  end  of  the  reign  of  Queen  Anne,  published  during  the  reign  of  George 
IIL  In  the  United  States  it  is  customary  to  have  revisions  ot  the  public 
statutes  made  from  time  to  time  by  persons  appointed  for  that  purj^ose,  ob- 
solete and  repealed  acts  being  omitted  and  inconsistences  A&rmonized.  Such  a 
revision  amounts  to  a  codification  of  the  existing  statutory  law.  The  statutes  as 
so  revised  are  contained  in  books  entitled  Revised  Statutes  or  General  Statutes. 

Statutes  are  usually  named  and  cited  by  the  date  of  their  passage,  in 
England  by  the  regnal  year  of  the  monarch,  and  the  number  of  the  chapter 
and  section,  as:  "Acts  of  1896,  c.  12.  J 20"  or  "50  &  51  Vict,  c.  2,  J 12." 
Revised  statutes  are  cited  as  such,  for  instance:  "  Rev.  Stat,  of  U.  S.,  J  2572." 
But  some  aucient  statutes  are  named  from  the  place  where  they  were 
enacted,  as  the  statutes  of  Westminster  or  of  Gloucester;  and  occasionally 
statutes  receive  other  names,  such  as  the  "  statute  of  frauds "  or  "  Lord 
Campbell's  act." 
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45.  The  unwritten  law  is  found  in  books  of  reports  and  treatises  on 
law.    The  former  contain  the  decisions  of  the  courts  which  are  precedents. 

A  report  of  a  case  must  be  distinguished  from  the  record  or  official 
history  of  it  which  is  kept  by  the  clerk  of  the  court  and  remains  in  the 
archives  of  the  court.  The  report  should  contain  only  so  much  of  the  aub- 
tance  of  the  record  as  is  necessary  to  show  the  exact  point  decided,  and  tho 
decision  itself  The  opinion  of  the  judge,  if  there  is  one,  is  usually  added, 
although  that  is  not  a  part  of  the   decision   or   of  the   record.     Reports 

are  either  official  or  private.  Any  one  is  at  liberty  to  publish  a  book 
of  reports,  and  a  private  report  is  as  good  as  an  official  one,  because, 
the  courts  being  always  assumed  to  know  the  law,  the  object  of  referring 
to  a  report  is  simply  in  theory  to  refresh  the  judge^s  memory.  The  official 
reports  extent  are  as  follows. 

English.  The  **  Year  Books "  were  published  by  tho  prothonotariea  or 
chief  clerks  of  the  higher  courts,  one  volume  annually  with  a  few  omissions, 
from  the  time  of  Edward  II  to  that  of  Henry  VIII.  They  are  in  Norman- 
French,  as  are  some  others  of  the  old  reports.  The  *'  Law  Reports  ".  have  been 
published  since  1865  by  the  Incorporated  Council  of  Law  Reporting,  and 
are  divided  into  a  number  of  separate  series  named  after  the  dlHerent  courts, 
or  since  the  Judicature  Act  of  1873,  after  the  divisions  of  the  High  Court  of 
Justice. 

American.  The  *'  United  States  Reports "  contain  the  decisions  ot  the 
Supreme  Court  of  the  United  States  since  1873.  The  volumes  published 
before  that  date  bear  the  names  of  the  reporters.  The  official  reports  of  the 
highest  f-^tsite  courts  are  named  after  the  state.  In  most  of  the  states  there 
were  earlier  private  reports,  and  these  have  sometimes  been  taken  into  tho 
official  series  and  sometimes  not.  The  official  reports  of  the  lower  courts, 
when  there  are  any,  bear  the  name  either  of  the  reporter  or  of  the  court. 

The  private  reports  are  very  numerous.  They  are  usually  named  from 
the  reporter,  but  sometimes  have  other  names. 

The  Year  Books  are  cited  by  the  letters  Y.  B.  and  the  regnal  year  and 
name  of  the  king;  the  Law  Reports  by  the  letters  L.  R.  followed  by  the 
number  of  the  volume  in  the  series  and  the  name  of  the  series,  except  that 
in  citing  tho  recent  series  named  from  the  divisions  of  the  High  Court  tho 
letters  L.  R.  are  usually  omitted,  and  in  the  volumes  since  1890  the  date  is  put 
in  instead  of  the  number  of  the  volume.  Of  other  reports  the  citation  is  by 
the  number  of  the  volume  and  the  name  of  the  report,  except  that  those  of 
Chief  .Tn«*tice  Coke  are  generally  cited  by  way  of  eminence  simply  as  Re- 
ports, and  Chief  Justice  Croke's  by  the  name  of  the  autiior  and  of  the  king 
or  queen  in  whose  reign  they  were  issued.  Certain  conveiUional  abbreviations 
are  used  for  the  names  of  the  reports,  which  must  be  learned  by  practice. 
The  following  examples  will  illustrate  the  manner  of  citation. 
Y.  B.  4  Edw.  Ill  =The  Year  Book  of  the  Fourth  Year  of  Edward  III. 
L   R.  5  Ch  =  Law  Reports,  Chaucery  Appeals  series,  Vol.  5. 
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Karnes  of 
cases. 


Sources  of 

the  nnwrit- 

tcn  law. 


Domesday 
Book. 


Fipd  Bollfl. 


Satura  Br^" 


Dinlofprne  of 

the 
Exchequer. 


GlanviU. 


Bracton. 


9  Q.  B.  D.  =  Law  Beports,  Queen's  Bench  Division  series,  Vol.  9. 
(181K5)  App,  Ca.  =  Law  Beports,  Appeal  Ca.«es  wsrics,  the  volume  for  1895. 

2  Bep.  =  Coke's  Beports,  Vol.  2. 

Cro-  Jac.  =  Croke's  Beports,  reign  of  James  I. 
100  U.  S.  =  United  States  Beports,  Vol.  100. 
52  X.  Y.  =  New  York  Beports,  Vol.  62. 

10  Blatchf  =  Blatcliford's  Beports,  Vol.  10. 

1  :\I.  <&  W.  =  Meeson  &  Wellesby's  Beports,  Vol.  1. 

3  Mod.  =  Modem  Beports,  Vol.  3. 

The  cases  contained  in  the  reports  are  usually  entitled  from  the  names 

of  the  parties  with  the  word  "against"  (aj^st.)  or  the  Latin  word  **ver8ut'' 
(v8.  V.)  between  them.  Thus  "Smith  v.  Jones"  means  the  case  of  Smith 
against  Jones.  But  sometimes  they  are  named  from  only  one  party  or  in 
otlier  ways,  for  example :  "  Shelly's  Case,"  "  In  the  Matter  of  Jones,"  "  In 
re  Jones,"  "  The  Nitroglycerin  Case  "  "  Ex  parte  Smith." 

40.  For  the  ancient  unwritten  law  reports  are  scarce,  and  other  sources 
have  to  be  relied  upon.  Some  collections  of  laws  prior  to  the  Norman  con- 
quest have  been  preserved,  and  side  lights  may  occasionally  be  obtained  from 
similar  old  laws  of  other  Teutonic  tribes  on  the  continent  of  Europe,  for  in- 
stance the  Salic  laws.  Domesday  Book  contains  the  results  of  an  official 
inquiry  made  under  William  I  for  fiscal  purposes  into  the  ownership  of  the 
land  of  the  kingdom.  A  few  old  records  have  also  been  published,  the 
mo<t  important  of  which  are  the  pipe-rolls  containing  the  accounts  of  the 
Exchequer^  or  fisc  for  a  considerable  period,  beginning  iu  the  reign  of  Henry 
I.  A  collection  of  common  forms  of  writs^o  vras  made  in  the  reign  of  Edward 
III.,  and  is  known  as  the  old  Natura  Brevium.  A  similar  collection  called  Re- 
gist  mm  Brevium  was  published  officially  in  1531 ;  and  in  1534  Judge  Fitzherbert 
put  out  his  New  Naiura  Brevium  containing  selections  from  the  older  works. 

But  the  chief  sources  of  our  knowledge  of  the  old  law  are  legal 
treatises,  among  which  the  most  important  are  the  following. 

Dlalogxts  de  Scaccario,  is  a  short  treatise  in  the  form  of  a  dialogue  on  the 
law  and  practice  of  the  Exchequer,  composed  in  1178  or  1179  by  Bichard 
Fitz-Nigel,  afterwards  bishop  of  London,  who  was  treasurer  of  the  Exchequer 
for  forty  years.    It  is  printed  in  Stubbs's  Select  Charters. 

TradcUtts  de  Legibus  d  Consue/udinibus  Regni  Anglics,  was  written  between 
1187  and  1189  by  Banulf  Glanvill,  chief  justiciar  under  Henry  II.  It 
treats  of  the  procedure  in  the  King's  Court 

De  Legibtis  et  Conmrtudlnibus  Anglke,  in  five  books  by  Henry  Bracton 
(whose  name  is  also  spelled  Bratton  or  Briton),  a  judge  of  the  King's  Court 
under  Henry  III.,  is  in  form,  like  the  older  work  of  Glanvill,  an  exposition 
of  the  law  and  practice  of  that  court,  but  in  efiect  an  extensive  treatifie  on 
the  common  law.  The  author  uses  freely  the  terminology  and  classiiications 
of  the  civil  law,  and  many  of  the  technical  Latin  terms  now  in  use  were 
probably  introduced  into  the  common  law  by  him. 


9  See  {74.      ^'^See  J180. 
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Fleta,  sive  CommentaHva  Juris  Anr/itcani,  is  a  kind  of  abrid^mcot  of 
Bracton's  work  with  certain  addition?,  written  about  1290  by  an  unknown 
autiior  in  the  Fleet  prison,  from  which  it  takes  it  name. 

A  work  in  French  on  the  Laws  and  Customs  of  England,  composed 
in  the  reign  of  Edward  I,  is  ascribed  to  an  author  named  Britton,  or 
Bret  loo,  of  whom  nothing  is  known  with  certainty.  It  goes  over  more 
briefly  nearly  the  same  ground  as  Bracton  and  draws  much  of  its  material 
from  him. 

Mirrour  aux  Justices  is  the  work  of  Andrew  Home,  Chamberlain  of 
London  in  the  reign  of  Edward  IL  Its  contents  are  partly  historical,  partly 
critical.  . 

Sir  John  Fortescue,  who  became  chief  justice  of  England  under  Henry 
VI,  wrote  a  work  entitled  De  LaudUnu  Legum  Anglice,  in  which  he  compared 
the  English  with  the  Boman  law  and  pointed  out  the  advantages  of  a  con- 
stitutional monarchy  over  an  absolute  one. 

Thomas  Littleton,  or  Lyttleton,  a  judge  under  Edward  IV,  was  the 
author  of  a  work  on  Tenures,  which  in  time  came  to  be  regarded  as  almost 
authoritative  and,  together  with  Coke's  commentary  upon  it  presently  to  be 
mentioned,  remained  the  standard  work  on  that  branch  of  the  law. 

Doctor  and  Student,  in  the  form  of  a  dialogue  between  a  doctor  of 
theology  and  a  student  of  law,  treats  of  the  general  principles  underlying 
the  common  law.  It  was  written  in  the  reign  of  Henry  VIII  by  Christ. 
St  Germain. 

The  Institutes  of  the  Laws  of  England,  by  Chief  Justice  Sir  Edward 
Coke,  who  stands  in  the  very  highest  rank  of  English  jurists,  appeared  in 
1628.  They  consist  of  four  parts.  The  first  is  a  commentary  on  Littleton's 
Tenures,  and  is  generally  known  as  Coke  upon  Littleton.  Part  second  is  a 
commentary  upon  magna  carta  and  certain  other  ancient  statutes;  and  the 
other  two  parts  deal  respectively  with  criminal  law  and  the  constitution  of 
the  courts. 

Sir  Matthew  Hale,  judge  in  the  Court  of  Common  Pleas  during  the 
protectorate,  wrote  a  History  of  the  Common  Law,  a  History  of  the  Pleas 
of  the  Crown,  11  and  an  Analysis  of  the  Common  Law,  the  arrangement  of 
the  last  of  which  was  followed  by  Blackstone  in  his  Commentaries. 

Certain  old  works  known  as  Abridgements  contain  brief  summaries  of 
points  decided  by  the  courts,  extracted  from  the  reports  and  grouped  under 
heads.  The  best  known  of  them  are  Fitzherbert's,  Bacon's,  Comyn's  and 
Viner'a.  They  are  much  esteemed  and  formerly  were  very  often  cited,  but  in 
modem  times  are  seldom  referred  to. 

47.  Modem  books  on  law  are  without  number.  Only  a  few  of  the 
moet  important  can  be  noticed  here. 

Probably  the  moat  famous  law  book  in  the  English  language  is 
Blackstone's  Commentaries  on  the  Law  of  England.  Sir  William  Blackstone, 
afterwards  a  judge  of  the  court  of  Common  Pleas,  was  appointed  in  1758 

"See  3179. 
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Vincrian  professor  of  English  law  in  the  university  of  Oxford,  and  his  great 
work  was  founded  upon  the  lectures  that  lit  ^he^e  delivered.  It  is  a  systematic 
treatise  on  the  common  law  designed  for  the  use  of  law  students  and  educated 
people  generally.  Ever  sinc«  its  publicatioi.  it  has  remained  without  a  rival 
as  an  institutional  work,  and  the  great  ma  tori  ty  of  English  and  American 
lawyers  from  that  time  to  the  present  day  hav^  begun  their  l^al  studies  with 
its  perusal. 

Kent's  Commentaries,  which  probably  rtinks  first  in  reputation  among 
American  works  on  law,  consists,  like  Blackstoco's  Commentaries,  of  acade- 
mical lectures.  Its  author,  James  Kent,  after  being  Chief  Justice  and 
Chtiucellor  of  the  State  of  New  York,  was  ap|K)iiited  in  1823  professor  of  law 
in  Columbia  College.  The  Commentaries  appeared  about  1S26.  They  are  of 
the  same  nature  as  Blackstone's,  but  adapted  especially  to  the  needs  of 
American  students. 

Jeremy  Bentham,  who  wrote  between  1776  and  18'U,  was  the  author 
of  many  books  on  the  principles  of  morality,  government,  legislation  and 
topics  connected  with  jurisprudence.  Though  not  technically  law  books, 
his  works  were  much  read  by  lawyers  and  their  effect  upon  the  development 
of  the  law  has  been  very  great 

Lectures  on  Jurisprudence  by  John  Austin,  who  was  a  disciple  of 
Bentham,  were  published  in  1832  and  have  attained  great  celebrity.  Thia 
book  was  the  first  systematic  and  scientific  treatise  on  general  jurisprudence 
in  English,  and  has  exerted  a  great  influence  on  subseijuent  writers.  With  it 
and  tlic  works  of  Bentham  may  almost  be  said  to  have  begun  the  more 
philosophical  and  less  purely  technical  treatment  of  the  common  law  that 
now  prevails. 
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CHAPTEE  III. 


THE  ARRANGEMENT  OF  THE  LAW. 

48.  The  subdivisions  of  the  law  mentioned  in  the  previous  ,„bdiifsS5s 
chapters  depend  not  upon  anything  in  the  nature  of  law  itself  o'**^«^^- 
but  upon  extraneous  causes,  political  arrangements  or  historical 
accidents.     There  would  have  been  no  distinction  between  law 

and  equity,  for  instance,  if  Parliament  in  former  times  had 
been  willing  to  make  the  necessary  changes  in  the  common 
law  ;  and  the  whole  of  the  unwritten  law  might  be  codified 
and  thus  transformed  into  written  law.  No  scientific  arrange- 
ment of  the  law  therefore  can  be  based  upon  those  divisions. 
But  there  are  certain  distinctions  which  now  fall  to  be  described, 
which  are  juridical  and  necessary  in  their  character,  and  are 
therefore  capable  of  serving  as  the  basis  of  an  arrangement. 

49.  "When  both  of  the  parties  with  whom  a  rio^ht  is  con-    Public  and 

^  ^  ^  ^  ^  private  law. 

cerned  are  private  persons,  the  riglit  also  is  private ;  when 
one  of  the  persons  is  the  state  while  the  other  is  a  private 
person,  the  right  is  public."*  This  gives  rise  to  a  division  of 
law  into*  public  and  private.  Public  law  comprises:  (1)  laws 
relating  to  the  boundaries  and  geographical  divisions  of  the 
state,  (2)  constitutional  law  in  the  ordinary  sense,- (3)  administra- 
tive law,  or  the  law  of  the  details  of  government  and  adaiin- 
istration,  embracing  such  subjects  as  taxation,  police,  public 
health  and  education,  poor  laws,  highways,  weights  and  mea- 
sures, currency  and  many  others,  (4)  military  and  naval  law, 
(5)  a  part  at  least  of  the  ecclesiastical  law,  if  there  is  a  state 
church,  (6)  criminal  law,  and  (7)  international  law.  Private 
law  is  that  part  of  the  law  that  deals  with  private  rights  and 
duties ;  but  when  the  state  holds  property  or  makes  contracts 
in  the  same  manner  as  a  private  person  might  do,  these  fall 
under  the  rules  of  the  private  law. 


1  Holland,  Jurisprudence  109. 

3  See  243.    The  American  constitutions  contain  some  private  law. 
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60.  Persons  are  uornial  or  abnormal.  An  abnormal  person 
is  one  who  belongs  to  a  class  having  some  important  peculiarity, 
by  reason  of  wliich  the  law  treats  him  in  various  ways  dif- 
ferently from  ])er8ons  in  general.  Such  persons  are  said  to  have 
an  abnormal  status.  Much  labor  has  been  spent  in  the  attempt 
to  frame  a  general  definition  of  such  a  status,  but  in  vain.  It  is 
a  mere  matter  of  convenience.  There  are  some  persons  whose 
juristic  peculiarities  are  so  numerous  and  important  that  it  is 
more  convenient  to  class  them  apart ;  and  that  is  all  that  there 
is  to  say.  Married  women  and  lunatics  are  undoubtedly  ab- 
normal persons  ;  bankers  and  innkeepers  are  not,  although  they 
have  certain  rights  and  duties  different  from  thuhe  of  other 
people. 

The  law,  or  at  least  the  private  law,  may  be  divided  into  two 
parts,  one  containing  those  rules  which  apply  to  persons  generally 
and  the  other  the  peculiar  rules  relating  to  abnormal  persons. 
The  former  is  called  the  law  of  normal  persons,  the  law  of 
equal  rights  or  sometimes  the  law  of  things.  Jus  rerum  ;  the 
latter  the  law  of  abnormal  persons,  the  law  of  unequal  rights, 
or  sometimes  the  law  of  persons,  Jus  personarum.  The  names 
jus  rerum  and  jus  jpersonarum  were  borrowed  from  the  civil 
Arrangement  law.     The  Institutes  of  Justinian  were  divided  into  three  i)arts, 

of  the  *  ' 

Institutes.  Persous  {De  perso7iis),  Things  {De  rebus),  and  Actions  (De  ac- 
tionibus).  By  means  of  a  peculiar  theory  of  incorporeal  things* 
the  title  Things  was  extended  to  cover  not  only  the  law  of 
of  property  in  the  strict  sense  but  also  contracts  and  wrongs; 
and  rights  other  than  property  rights  and  the  duties  correspond- 
ing to  rights  were  not  given  any  separate  place  in  the  arrange- 
ment but  were  treated  of  only  incidentally  under  the  head  of 
Under  tlie  title  Persons  the  principal  matters  discussed 


wrongs.' 


were  rights  and  capacities  connected  with  freedom  and  family 
relations.  Later  writers  used  the  titles  Jus  persoiiariim  and  Jus 
rerum,  the  latter  including  actions.  Thus  it  hapj)ened  that 
in  the  civil  law  the  greater  part  of  the  law  of  normal  persons 
in  fact  fell  into  the  Jus  rerum,  and  the  Jus  personarum  included 

8  See  1 217. 

^  Or  rather  of  the  obligations  which  arose   out  of   the  cominLasion   of 
wrongs.    See  i  254. 
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nearly  the  whole  of  the  law  of  abnormal  persons,  so  that  those 
names  very  naturally  came  to  be  used  to  denote  those  parts 
of  the  law  respectively.  As  applied  in  the  common  law  the 
names  are  inappropriate ;  but  they  have  the  authority  of  usage 
and  the  convenience  of  brevity  on  their  side. 

61.  Rights  and  duties    are  either  antecedent  or  remedial,  ^ndreSSSiii 
or,  as    they  are    otherwise  called,  primary    or    secondary.     Re-      ^^^ 
medial  rights  arise  out  of  the  commission  of  wrongs  or  some- 
times from  threatened  wrongs ;  antecedent  ones  do  not.      Such 

rights  as  personal  security,  property  or  contract  rights  are 
antecedent ;  but  the  right  to  sue  and  recover  damages  for  a 
wrong  or  the  right  to  an  injunction  to  prevent  a  threatened 
injury  is  a  remedial  right.  Corresponding  to  this  division 
among  rights  and  duties,  the  law  is  divided  into  the  law  of 
antecedent  and  of  remedial  rights  and  duties. 

62.  Another  division  of  the  law    is  into   substantive  and  ,^d*ad52itiT« 
adjective  law.      The  former   deals  with  rights  and  duties,  the       ^*" 
latter  with  the  procedure  by    which  these  are  enforced-     This 

must  not  be  confounded  with  the  remedial  law.  If  an  injury 
has  been  or  is  about  to  be  committed,  the  substantive  law  of 
remedial  rights  determines  whether  an  action  will  lie,  whether 
pecuniary  damages,  an  injunction  or  some  other  form  of  relief 
is  the  appropriate  remedy,  and  the  amount  of  damages  that 
can  be  awarded.  But  the  questions,  in  what  court  and  within 
what  time  the  action  must  be  brought,  how  the  plaintiflTs  case 
mast  be  presented  to  the  court  and  by  what  kind  of  evidence  it 
must  be  proved,  belong  to  the  adjective  law. 

63.  There  is  no  authoritative  or  generally  accepted  arrange-  ment^?°t^ 
ment  of  the  common  law.      Various  schemes    of  arrangement  **" 
have  been  proposed   from  time  to  time,  but  none  of  them  has 

met  with  much  favor.  The  one  which  is  the  best  known  and 
most  generally  used  is  that  of  Blackstone's  Commentaries. 
It  IS  as  follows.* 

^  There  is  an  introduction  on  the  nature  of  law,  the  law  of  England, 
eiyoymon  law,  mercantile  law,  etc.,  and  written  and  unwritten  law,  and 
a  ehapter  on  equity  at  the  end,  which  fall  outside  of  the  plan  of  the  arrange- 
ment. 


84  INTBODUOTION. 

S^JJS^J.  RIGHTS.*    {Books  I  and  11.) 

Of  pkrsonsJ    {Booh  L) 
Natural  per  eons. 

Absolute    rights.    (Securitji   liberty    and    pro- 
perty.)* 
Relative  rights. 

Public  relations. 
Magistrates. 

People.   (Nationality ;  the  clergy,  nobles, 
ete.) 

Private     relations.      (Marriage,     cliildren, 

guardianship,  servants.) 

AHificial  persons ;  corporations. 

Or  THINGS.    {Book  II.) 

Real  property.     (Principally  property  in  land.) 
Personal  property ;  including  contracts.* 

WRONGS.'^    {Books  III  and  ir.) 
Private  wrongs.    {Book  III.) 
Remedies  without  suit. 
Remedies  by  suit. 

6  The  disposing  of  the  whole  law  under  the  two  heads  of  Rights  and 
Wrongs  leaves  no  proper  place  for  duties.  So  fbr  as  Blackstone  aiacosBes 
duties  at  all  he  does  so  only  incidentally  in  connection  with  the  righto  to 
which  they  correspond  or  the  wrongs  that  may  arise  from  their  breach. 

7  The  distinction  between  "Rights  of  Persons"  and  '' Rights  of  Things'* 
was  taken  by  Blackstone  from  the  civil  law  division  into  jta  penotiamm  and 

JU8  remm  (See  {  50).  But  those  expressions  were  misunderstood  by  him.  Jm 
in  them  means  law,  not  right.  All  rights  are  rights  of  persons,  even  property 
rights,  so  that  Blackstone  found  himnelf  compelled  to  mention  property 
under  the  absolute  rights  of  persons  in  his  first  book,  although  he  afterwarda 
devoted  the  whole  of  the  second  book  exclusively  to  that  subject 

8  Absolute  rif^hts  here  mean  the  private  rights  of  normal  penoa\ 
such  as  everyone  is  presumed  capable  of  having.  This  part  contains  an 
incomplete  enumeration  of  rights  in  rem  (See  2354),  though  they  are  noi 
called  by  that  name.  By  relative  rights  are  meant  the  rights  of  abnormal 
persons  and  public  rights,  the  public  law  being  treated  by  Blackstone  (in 
which  respect  Austin  agrees  with  him)  as  a  branch  of  the  law  of  abnormal 
persons. 

9  There  is  no  separate  head  of  obligations  or  rights  in  personam. 
Contract  rights  are  treated  as  a  kind  of  property,  and  contracts  merely  as  a 
mode  of  acquiring  property ;  other  kinds  ot  obligations  are  not  noticed. 

10  Private  wrongs  are  civil  injuries  (See  2278),  and  public  wrongs 
crimes.  The  arrangement  of  the  former  is  based  partly  upon  the  nature 
of  the  remedies  which  the  law  provides  for  diiTerent  wrones  and  partly 
on  the  rights  violated^  ue.  partly  upon  remedial  and  parQy  upon  ante- 
cedent rights. 
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Courts  of  Civil  jurisdiction. 
Wrongs  and  remedies  for  wrongs. 
Procedure, 

Public  wrongs.     {Book  IV.) 
Criminal  courts. 
Crimes. 
Criminal  procedure. 

54.  Blackstone's  arrangement,  for  reasons  which  are  partly  ^^^tar'a 
stated  in  the  notes  to  the  preceding  section,  seems  to  the  present 
writer  unscientific  and  inadequate.  The  following  is  the 
author's  own  arrangement,  the  grounds  of  which  will  appear 
from  the  analysis  and  discussion  of  legal  ideas  and  principles 
contained  in  this  book. 

PRIVATE  LAW." 

Substantive  law. 

0/  normal  persons. 

Definitions  and  general  principles. 
Bights  and  duties. 

Rights  in  rem.^^ 

Duties     corresponding    to    rights    in 

rem. 
Rights    in  personam   and    their   cor- 
responding duties. 
Obligations. 
Trusts. 
Special  rights  and  duties,  partly  in  rem 
and  partly  in  personam,  of  special 
classes  of  normal  persons. 
Wrongs. 
Remedies. 

11  This  18  substantially  the  arrangemeol  of  Prof.  Holland  in  his  work 
on  Jurisprudence,  who  tabulates  private  rights  thos: — 

f  In  rem. 
[  Antecedent     < 
f  Normal  *  [^i  penonam. 

r  SubstantiYe    <  (  Remedial 

Ptivate     i  [  Abnormal 

(  Adjectiye 

^  For  the  ditference  between  rights  in  rem  and  in  vasonam  «xe  4S  253^54. 
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Of  ahnormal  persons. 

Natural     persons    haying   an    abnormal 

status. 
Artificial  persons. 
Adjective  law. 

PUBLIC  LAW. 

Boundaries  and  geographical  divisions  of  the  state. 

Constitutional  law. 

Courts. 

Administrative  law. 

Military  and  naval  law. 

Ecclesiastical  law,  if  there  is  a  state  church. 

Criminal  law. 

The  conflict  of  laws. 

^^  ^  55*  The  above  arrangement  will  be  followed  in  the  main 
of  this  work,  jn  t^jg  work.  But  in  some  respects,  since  this  book  is  intended 
for  beginners  in  the  study  of  the  law,  it  seems  best  to  depart 
from  it,  subordinating  theoretical  symmetry  to  the  needs  of  the 
student.  Thus  although  public  law  would  in  a  systematic  treatise 
naturally  be  placed  after  private  law,  because  it  refers  to  and 
uses  many  definitions  and  principles  which  are  more  properly 
discussed  under  the  private  law,  yet  in  an  elementary  exposi- 
tion for  beginners  it  is  rather  the  discussion  of  the  private 
law  that  will  presuppose  some  knowledge  of  the  organization 
of  the  state  and  the  functions  of  public  ofiices,  for  which 
reason,  and  also  because  some  historical  matter  which  must  be 
introduced  comes  in  more  naturally  in  that  connecUon,  the 
public  law  will  be  first  taken  up,  excepting  the  criminal  law 
which  will  be  reserved  to  the  last.  The  treatment  of  the  public 
law  must  necessarily  be  very  brief,  being  confined  mostly  to 
those  matters  which  are  necessary  to  a  proper  understanding 
of  the  other  portions  of  the  work,  and  omitting  the  greater  part 
of  the  administrative  law,  which  runs  into  infinite  detail  and 
is  veiy  different  in  different  places,  and  of  the  ecclesiastical  law, 
as  well  as  the  whole  of  the  military  law  and  the  subject  of  the 
conflict  of  laws.  Some  further  deviations  from  the  general  plan 
of  arrangement  will  also  be  admitted  for  reasons  of  convenience. 
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CHAPTER  IV. 


ENGLISH  CONSTITUTIONAL  LAW. 


56.  What  is  called  the  English  constitutioa  is  not  a  written  ThaEBgittk 
document  like  the  constitution  of  the  United  States,  but  a 
collection  of  laws,  written  and  unwritten,  and  of  usages  which 
have  not  technically  the  force  of  law^  and  might  be  departed 
from  at  any  time,  in  accordance  with  which  the  government  is 
carried  on.  It  is  the  product  of  centuries  of  development  and 
struggle,  and  exhibits  no  symmetry  or  logical  arrangement  of 
its  parts.  It  has  always  been  characterized,  like  the  English 
law  generally,  by  great  flexibility  and  adaptability  to  new 
conditions  combined  with  conservatism  as  to  form.  Time 
honored  forms  are  retained  after  their  original  use  and  meaning 
have  departed,  and  are  either  put  to  new  uses  or  suffered  to  stand 
without  any  signification.  In  describing  the  constitution,  there- 
fore, a  certain  difficulty  arises  from  the  divergence  between 
theory  and  actual  practice.  Nor  has  the  constitution  any  higher 
force  or  validity  than  any  other  part  of  the  law.  It  might 
legally  be  changed  to  any  extent  by  a  simple  act  of  Parliament. 
Parliament  could  even  abolish  the  monarchy,  if  it  chose, 

67.  After  the  Norman  conquest  the  King  was  nearly  an  tim  wsa^ 
absolute  monarch.  Although  practically  his  power  was  hedged 
in  by  many  restraints  and  varied  a  good  deal  according  to  the 
personal  force  of  the  King,  it  is  difficult  to  say  what  were  its 
exact  legal  limits  or  how  far  the  royal  prerogative  could  over- 
ride the  law.  The  definite  apportionment  and  limitation  of 
powers  to  difl^jrent  officers  and  departments  of  government 
which  characterizes  modern  civilized  states  was  not  to  be  found. 

The  King  was  the  supreme  law-maker    though  he  did  not 
exercise  his  legislative  powers  very  freely,  the  chief  executive. 
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the  BiipiLiiie  judge  whenever  he  chose  to  act  as  such,  the  com- 
mandor  of  the  army,  and  in  addition,  as  will  be  explained  more 
fully  when  the  feudal  system  comes  to  be  treated  of,  the  sole 
landowner  and  supreme  landlord,  all  private  individuals  holding 
their  land  as  tenants  directly  or  indirectly  of  the  King  and 
owing  to  him  certain  duties  arising  from  that  relation.  The 
government  was  the  King's  government,  the  public  property 
was  the  King's  property,  the  public  revenue  the  King's  revenue, 
and  the  expenses  of  government  not  clearly  distinguished  from 
the  King's  personal  expenditure. 

^Jj.^Jf'"  68.  But  in  the  exercise  of  his  powers  the  King  was  assisted 

by  certain  councils,  whose  advice,  whether  he  was  bound  to  do 
BO  or  not,  he  often  followed,  and  which,  or  the  members  of 
which,  the  high  officers  of  state,  necessarily  transacted  in  his 
name  a  good  deal  of  public  business  of  which  he  had  no  per- 
sonal knowledge.  The  history  of  the  English  constitution  is 
the  history  of  the  gradual  transfer  of  the  power  of  the  King 
to  his  councils  and  of  the  right  to  appoint  the  members  of  the 

The  present  councils  from  the  King  to  the  people,  till  the  King    has  come 

•ftheKing.  (;q  \yQ  mainly  the  dignified  nominal  head  of  the  state,  with  con- 
siderable consultative  and  advisory  powers  and  capable  of  exer- 
cising a  good  deal  of  influence  but  with  almost  no  actual  legal 
authority.  The  present  government  of  England  is  a  republic 
thinly  disguised  as  a  monarchy. 

v^entform  Howcver,  the  ancient  forms  and  modes  of  expression  are 

still  kept  up.  The  government  is  administered  in  the  King's 
name,  by  men  who  are  in  theory  merely  the  advisers  and 
counsellors  of  the  King,  The  acts  which  they  do  are  called  his 
acts,  although  in  fact  he  may  have  no  power  to  control  them 
nor  any  knowledge  of  them.  To  this  day  the  heading  of  every 
statute  recites  tliat  is  enacted  not  bv  the  Parliament,  as  is 
the  actual  fact,  but  by  the  King  with  the  advice  and  con- 
sent of  Parliament.  The  word  "King"  therefore,  when  it  is 
used  of  the  King  in  his  official  capacity,  must  be  understood 
to  be  in  most  cases  merely  another  name  for  the  state  or  the 
government. 
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59.  In  former  times  the  principle  of  hereditary  descent  The  title  to 
snd  the  principle  of  election  were  both  to  some  extent  and  in 
a  somewhtit  confused  manner  recognized  as  the  foundation  of 
the  right  to  the  crown.  On  the  death  of  a  King  his  heir  was 
regarded  as  having  at  least  a  presumptive  right  to  succeed  to 
him,  or  perhaps  as  having  a  special  claim  to  be  elected  in  his 
place,  and  generally  he  did  in  fact  succeed.  In  most  cases 
some  sort  of  a  form  of  election  was  gone  through  with,  and 
in  a  few  instances  there  was  an  actual  election  by  the  great 
men  of  the  realm.  In  later  times  the  authority  of  Parliament 
in  the  matter  was  recognized,  and  at  present  the  succession  to 
the  crown  is  governed  by  the  provisions  of  the  act  of  settle-  ^^Ji*^„J, 
ment  passed  by  Parliament  in  the  reign  of  Williiim  and  Mary, 
by  which  it  is  limited  to  the  descendents  of  Sophia,  electress  of 
Hanover  and  grand  daughter  of  James  I,  being  protestants, 
and  on  the  death  of  a  monarch  passes  to  his  heir. 

Formerly  on  the  death  of  a  King  an  interregnum  or  lapse  Kin^i  dfeSh. 
of  the  royal  authority  occurred  until  his  successor  was  in- 
stituted in  his  place,  the  powers  of  officers  appointed  by  the 
former  King  ceased,  and  much  inconvenience  ensued.  This  is 
now  avoided  by  regarding  the  King  as  a  corporation  of  a  peculiar 
kind,  which  has  a  legal  existence  distinct  from  that  of  the 
person  who  for  the  time  being  fills  the  office,  and  which  is 
not  affected  by  his  death.  This  is  expressed  in  the  maxim  that 
'*  The  King  never  dies."  On  the  death  of  a  King  the  government 
goes  on  without  any  break  and  his  successor  succeeds  at  once 
to  the  crown,  no  ceremony  of  investiture  or  coronation  being 
necessary,  though  in  fact  a  formal  coronation  is  had  at  some 
convenient  time  afterwards. 

60»  It  is  a  principle  of  law  that  the  King  can  do  no  wrong.  '^^^^^^^ 
This  applies  to  him   both  as  an  individual  and  in   his  official 
capacity. 

1.  His  person  is  inviolate  ;  he  can  not  be  punished  for  any-  jJ°^^Kin**J 
thing   done  by  him,  even  though   the  act    if  committed   by  a     v^nou. 
subject  would  be  a  crime.     Nor  can  any  suit  or  legal  proceed- 
ing be  maintained    against   him   in   any  court,    since   such   a 
proeeeding  implies  a  wrong  for  which  redress  is  sought.  Benwnfi- 

2.  In  his  official  capacity  he  can    not  do  any  aefc  except    xi^terL 
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thron«*h  his  rainisters  or  council,  every  public  document  signed 
by  him  must  be  countersigned  by  a  minister,  and  whatever  re- 
sponsibility is  incurred  by  the  act  falls  npon  the  minister  or  coun- 
cil and  not  upon  the  King.  The  legal  theory  is  that  the  King 
acts  npon  the  advice  of  his  servants,  and  if  he  does  anything 
improper  it  is  because  he  has  been  misled  by  their  bad  advice, 
and  tliey  and  not  he  must  bear  the  blame.  In  fact  the  act  is 
only  formally  that  of  the  King  and  really  that  of  some  public 
officer  who  acts  in  the  King's  name,  so  that  the  rule  that  casts 
the  responsihility  upon  the  latter  is  perfectly  just. 

gnS^bJtiie  3.  So  if    the   King    in   his    official    capacity    makes    any 

^^'  unlawful  grant  of  property  or  rights,  the  law  presumes  that  he 
could  not  have  done  so  unless  he  had  been  in  some  way  deceived. 
Therefore  a  legal  proceeding  will  lie  to  annul  the  grant  on 
this  assumption  of  fraud  in  obtaining  it,  which  however  is  a 
mere  legal  fiction  not  carrying  any  implication  of  actual  wrong- 
doing on  the  part  of  the  grantee. 

W'onMdon©  4^  Since  the  King  can  do  no  wrong,  the  law  also  presumes 

foveniineni.  that  if  any  wrong  is  done  in  his  name  by  any  of  his  officers  he 
will  rectify  it  as  soon  as  knows  of  it.  Therefore,  although 
the  King  can  not  be  sued  in  any  court,  the  courts  themselves 
being  the  King's  courts  and  the  judges  his  representatives,  yet 
if  a  private  person  is  in  fact  wronged  by  the  government  he  is 
permitted  to  institute  a  legal  proceeding  which  is  practically 
a  suit  against  the  government  but  which,  to  save  appearances, 
is  put  into  the  more  respectful  form  of  a  petition  to  the 
King.^  A  trial  is  had  as  in  an  ordinary  suit,  and  then,  the 
King  being  supposed  to  be  correctly  informed  about  the  matter, 
an  order  is  made  for  the  redress  of  the  grievance. 

^Stj!'  ®1*  ^^  present  the  private  property  and  income  of  the  King 

are  separated  from  those  of  the  stat€,  and  he  receives  a  regular 
salary  like  any  other  public  officer ;  but  the  public  property  and 
revenues  are  still  by  a  legal  fiction  spoken  of  as  his. 

The  Qneen.  (J2,  A  Quccu  is  either    a    Queen    regnant,     like    the    late 

Queen  Victoria,  who  is  the  same  as  a  King,  a  Queen  consort 
or  a  Queen  dowager. 
Qnesn  A  Quecu  consort  is  the  wife  of  a  reigning  King.     She  is  a 

1  See  ^  938. 
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subject,  but  lias  certain  special  rights  and  privileges  At  com- 
mon law  married  women  were  subject  to  various  disabilities  in  the 
matter  of  holding  property  and  malciug  contracts.^  From  these 
tlie  Queen  is  free,  and  stands  in  such  matters  on  the  footing 
of  an  unmarried  woman.  Sbe  can  even  receive  a  grant  of 
property  from  her  husband,  which  is  still  impossible  for  married 
women  generally.  The  Queen's  person  is  also  inviolable  like 
the  King's. 

The  husband  of  a  Queen  regnant  is  her  subject.     His  legal  '^^J'" 
status  in  each  case  that  has  thus  far  arisen   has  been  fixed  by 
special  statutes,  so  that  there  is  no  general  rule  on  the  subject. 

A  Queen  dowager  is  the  widow  of  a  King,  and  has  nearly    ^^™®*° 
the  same  rights  as  a  Queen  consort.     If  she  marries  a  subject, 
she  retains  her  rank  instead  of   taking  that  of  her  husband. 

The  heir  apparent  to  the  crown  is  by  birth  Duke  of  Cornwall,  '^^^^^^ 
and  18  usually  created  Prince  of  Wales. 

63.  Passing  by  the  ancient  witena-gemote,  or  assembly  of  "^j^^* 
wise  men  who  noted  as  advisers  to  the  Kin":  before  the 
Norman  conquest,  there  was  after  the  conquest  a  council  known 
as  the  Great  Council  (Magnum  Concilium)  or  Common  Council 
[Commune  Concilium),  by  whose  advice  the  King  governed. 
This  was  composed  in  theory  of  all  the  King's  tenants  in  chief,  The  boxon*, 
that  is,  of  the  King's  immediate  retainers  or  direct  tenants, 
who  were  also  called  his  barons,*^  so  that  it  had  a  feudal  rather 
than  a  national  character.  The  greater  barons,  the  richer  and 
more  important  of  the  King's  tenants,  were  summoned  to  the 
meetings  of  the  Council  by  special  letters  or  writs  from  the 
King  to  each  of  them  individually,  the  lesser  barons  by  a 
ijeneral  writ  of  summons  directed  to  the  sheriflf  of  the  county^ 
commanding  him  to  notify  them  to  appear,  which  was  pro- 
claimed at  a  session  of  the  County  Court.^  Generally  they  did 
not  attend,  and  their  attendance  was  not  desired  ;  it  was  only 
with  the  great  men  of  the  kingdom  that  the  King  cared  to 
consult.     In  course  of  time  therefore  the  name  baron  came  to 

^Sce  Chapt  LXIL 

'"^ The  word  baron  meant  originally  man,  and  secondarily  a  feudal  ro* 
tiuner  or  vassal ;  see  2  4^- 
4  See  a  93,94. 

«See  ??  174,175. 
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be  applied  exclusively  to  persoDs  who  were  entitled  to  a  personal 
sammons  to  the  Council,  and  became  a  title  of  nobility.  The 
higher  clergy,  the  bishops,  archbishops  and  abbots,  were  also 
summoned  individually  to  the  Council,  and  "vere  regarded 
as  a  kind  of  nobles,  the  lords  spiritual.  The  Great  Council 
met  at  irregular  intervals  when  summoned  by  the  King.  It 
advised  the  King  in  matters  of  legislation  and  administration, 
and  sometimes  acted  as  a  court  for  the  trial  of  important  cases, 
especially  when  the  King  was  a  party  or  when  the  litigants 
were  powerful  men  over  whom  it  was  difficult  for  the  ordinary 

courts  to  exercise  an  effective  jurisdiction. 

64.  The  ordinary  revenues  of  the  Crown,  which  consisted 
mainly  of  the  income  from  the  King's  own  property,  the  dues 
which  as  a  feudal  lord  ho  was  entitled  to  exact  from  his 
tenants  and  the  profits  of  the  administration  of  justice  in  his 
courts,  often  proved  insufficient  for  his  needs.  In  such  cases 
he  had  to  ask  the  Council  for  a  grant  of  additional  money, 
as  even  in  those  days  an  attempt  on  the  King's  part  to  impose 
taxes  by  his  own  authority  without  the  consent  of  the  tax- 
payers, whether  strictly  lawful  or  not,  would  usually  huvo 
met  with  resistance.  Thus  the  principle  gradually  became 
established  and  acquired  the  force  of  positive  law  that  taxes 
should  not  be  levied  by  the  King's  sole  authority  but  be 
granted  by  the  people  who  were  to  pay  them  or  their  rei»re- 
sentutives.  Since  the  Council  was  composed  usually  of  the 
greater  barons  only,  who  had  no  representative  authority 
but  answered  for  themselves  alone,  it  became  desirable  for  pur- 
poses of  taxation  to  have  the  other  classes  of  the  community 
represented.  Accordingly,  since  the  mass  of  the  smaller  tenants 
in  chief  could  not  attend  the  Council,  the  sheriffs  were  com- 
manded on  occasions  when  it  was  thought  necessary  to  cause  to 
be  elected  at  the  County  Courts  two  knights  for  each  county  or 
shire  to  consent  to  taxation  on  behalf  of  the  inhabitants  of  the 
county.  These  were  called  knights  of  the  shire.  Since  at  the 
County  Court  all  the  freemen  of  the  county  attended  and  voted, 
the  knights  represented  the  people  generally  and  not  merely  the 
King's  tenants  in  chief.  In  course  of  time  representative 
burgesses  from  chartered  towns   or   boroughs  wero  summoned 
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for  the  same  purpose.     The  bishops  also  were  ordered  by  the 
royal  writs  by  which  they  were  summoned  to  cause  the  clergy  Th©  eiezsy- 
of  their   dioceses   to  send  representatives;  but    this  the  clergy 
always  refused  to  do,  preferring  to  grant  their  own  taxes  in  their 
own  assemblies. 

Thus  the  Great  Council  of  the  King's  feudal  vassals  Parliament 
gradually  developed  into  what  is  now  known  as  the  Parliament. 
The  nobles,  the  lords  temporal  and  spiritual,  sat  by  themselves 
in  their  own  House  of  Lords,  and  the  representatives  of  the 
counties  and  towns,  of  the  commons  or  common  people,  in  the 
House  of  Commons.  The  lords,  commons  and  clergy  con-  of^thrre^ 
stituted  the  three  estates  of  the  realm,  each  of  which  at  first 
consented  separately  to  its  own  taxes,  or  as  the  expression  then 
was  granted  its  own  separate  aids,  benevolences  or  subsidies 
to  the  King. 

65.  At  first  the  object  of  summoning  the  commons  to  Par-  ^««*»Jjtio» 
liament  was  simply  to  tax  them,  and  for  some  time  they  were  ^"^^*™®°^ 
averse  to  taking  an  active  part  in  legislation.  But  this  did 
not  long  continue.  The  commons  began  to  exercise  the  law- 
making power  conjointly  with  the  lords,  and  enforced  their  right 
to  legislate  by  refusing  the  subsidies  for  which  the  King  asked 
till  he  consented  to  their  legislative  measures;  whence  it  became 
an  established  constitutional  principle  that  the  redress  of 
grievances  should  preceed  the  grant  of  supplies. 

Since  in  theory  the  King  was  the  law-maker  and  the  225itS? 
Parliament  did  not  legislate  but  only  advised  the  King  to  do 
so,  the  proposals  of  the  Parliament  were  presented  to  the  King 
in  the  form  of  petitions  or  bills,  to  which  if  he  assented,  the 
detuils  were  settled  and  the  formal  statutes  drawn  up  by  the 
King  after  the  adjournment  of  Parliament.  But  as  the  King 
in  his  statute  did  not  always  faithfully  carry  out  the  intention 
of  the  bill,  the  Parliament  about  the  time  of  Henry  VI  began 
to  draw  up  their  own  statutes  and  require  the  King  to  assent 
to  them  in  haec  verba.  Eventually,  although  the  King  in  Parlia- 
ment is  still  nominally  the  legislator,  the  law-making  power 
passed  entirely  into  the  hands  of  the  Parliament,  and  the  assent 
of  the  King  to  a  statute,  though  in  theory  of  law  still  required, 
has  not  been   refused  for  more  than  a  hundred  years,  and  what 
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would  happen  if  the  King  should  veto  a  bill  no  one  at  present 
seems  to  be  able  to  say. 

^f  lotT^  66.  The  House  of  Lords    now  consists  of  the  archbishops 

tind  bishops,  all  the  peers^  of  the  United  Kingdom'  and  of 
England,  who  sit  by  hereditary  right,  and  a  certain  number 
of  representative  peers  of  Scotland  and  Ireland  elected  by  the 
nobles  of  those  countries  from  their  own  number,  to  which 
have  been  added  during  the  reisrn  of  the  late  Queen  a 
few  life  peers  nominated  by  the  Crown.  Its  presiding  officer 
is  the  Lord  Chancellor^  who  occupies  a  seat  known  as  the 
woolsack. 
^oMOM.**'  67.  The  House  of  Commons  contains  between  six  and 
seven  hundred  members.  Besides  seven  members  for  the  univer- 
sities, these  comprise  members  for  the  counties,  the  successors  of 
the  knights  of  the  shire,  and  members  for  cities  and  towns.  The 
counties,  and  also  the  cities  and  towns  when  they  are  large  enough, 
are  divided  by  the  redistribution  act  of  1885  into  election  districts 
or  constituencies  each  of  which  returns  one  member,  except  the 
city  of  London  which  as  a  single  constituency  sends  two.  The 
method  of  election  was  formerly  by  viva  voce  voting,  but  since 
the  ballot  act  of  1872  has  been  by  written  ballot.  The  duration 
of  a  Parliament,  after  having  been  subject  to  much  variation, 
was  fixed  by  the  septennial  act  passed  in  the  reign  of  George  I 
at  seven  years  ;  but  the  Crown  may  at  any  time  dissolve  it  and 
order  a  new  election.  The  Crown  also  has  the  power  to  pro- 
rogue Parliament,  that  is,  to  adjourn  a  particular  session,  either 
to  a  fixed  day  or  sine  die.  The  presiding  officer  of  the  House 
of  Commons  is  called  the  Speaker  and  is  elected  by  the  house 
at  tlie  beginning  of  each  Parliament. 

^touShiwr*  68.  The  elective  franchise  or  right  to  vote  for  members  of 

^  The  word  peer  (pares)  means  equal.  It  was  first  applied  to  all  the 
vassals,  or  all  the  free  vassals,  of  any  feudal  lord,  and  tnerefore  to  the 
King's  vassals,  and  then  was  restricted  in  the  Fense  in  which  it  is  here  used, 
like  the  word  haron,  to  such  of  the  King's  vassals  as  were  nohles.  It  now 
means  simply  a  nobleman.  Some  traces  of  its  older  use  survive.  The  famous 
expression  "  trial  hy  one's  peers "  means  for  a  nobleman  trial  hefore  the 
House  of  Lords,  for  a  commoner  trial  by  jury. 

7  The  United  Kingdom  means  Great  Britain  and  Ireland.  Qreat 
Britain  is  the  name  given  to  England  and  Scotland  collectively  since  their 
union. 

8 See  {72. 
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Parliament  does  not  belong  to  all  persons.  It  is  confined 
to  males  of  full  age,  but  in  some  elections  for  local  officers 
women  are  permitted  to  vote.  Nor  does  universal  suffrage 
prevail  even  among  men.  The  qualifications  for  voting  have 
varied  a  good  deal  at  different  times,  and  though  from  the 
reform  bill  of  1832  to  the  present  time  the  franchise  has  been 
extended  by  various  statutes,  the  theory  of  the  law  still  is  that 
the  poorest  and  most  ignorant  classes  shall  be  excluded  from 
the  suffrage  because  of  their  presumed  unfitness  for  its  exercise. 
The  right  is  at  present  regulated  by  the  representation  of  the. 
people  act  of  Ib84,  which  makes  its  possession  depend  in  most 
cases  upon  (1)  the  holding  of  a  certain  small  quantity  of  land, 
(2)  the  occupation  of  land  at  an  annual  rent  of  at  least  £10 
and  the  payment  of  taxes  on  it,  (3)  the  occupation  and  inhabit- 
ance  for  a  year  of  a  separate  dwelling,  which  is  known  as  the 
household  qualification,  or  of  lodgings  at  a  rent  of  not  less  than 
£10  annually.     The  details  of  the  act  are  somewhat  complicated. 

69.  In  order  to  become  a    law  a  bill  must  be  passed  by  S^^Stuteifcf 
both  houses.     It  may  originate  in  either  house,  except  that  by 
a  practice  which,  whether  it  has  the  force  of  law  or  not,  is  never 
departed  from,  bills  for  raising  revenue  must  originate  in  the 
House  of  Commons. 

Each  house  of  Parliament  has  power  to  preserve  order,  to  tS^ooael 
protect  itself  against  undue  interference  and  to  enforce  its  law- 
ful orders  by  punishing  the  offender  for  contempt,  substantially 
in  the  same  manner  as  a  court  has,  which  will  be  explained 
in  another  place.  It  has  also  authority  to  judge  of  the 
right  to  sit  of  any  one  claiming  to  be  a  member.  Thus  if  a 
question  arises  whether  a  person  presenting  himself  as  a  member 
of  the  House  of  Commons  is  legally  qualified  to  be  a  member 
or  has  been  duly  elected,  the  House  may  decide  it.  But  as  it 
was  found  by  experience  that  such  questions,  which  are  really 
judicial  in  their  nature,  were  apt  to  be  decided  by  party  ma* 
jorities  on  political  grounds,  the  House  of  late  years  has  wisely 
delegated  the  investigation  of  such  questions  to  the  courts 
and  accepts  the  person  whom  the  court  after  a  regular  trial 
declares  to  be  entitled  to  the  seat. 

The  members  of  both  houses  enjoy  an  unlimited  right  of  free  ^^SSKIs?' 
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speech  in  their  respective  houses,^  and  also  the  right  of  exemption 
from  arrest  for  any  cause  except  treason,  felony  or  breach  of 
the  peace  on  their  way  to  Parliament,  during  their  attendance 
there  and  on  their  return,  eundo,  manendo  et  redeundo. 

Sui^'^^J^.  70.  But   although  the  Great  Council  thus  became   trans- 

formed into  the  Parliament,  yet  the  barons  apart  from  the  re- 
presentatives of  the  commons  continui»d  to  constitute  a  separate 
council  of  the  Crown.  Even  after  Parliament  had  become  the 
ordinary  advisers  of  the  King  in  matters  of  legislation  he  still 
occasionally  made  laws  with  the  advice  and  consent  of  the 
great  men  only.  This  council  has  now  lost  all  its  legislative 
powers,  but  some  remnants  of  its  ancient  functions  remain. 
Thus  it  is  still  said  that  every  peer  of  the  realm  is  an  heredi- 
tary counsellor  of  the  King  and  has  a  right  of  audience  with 
the  sovereign  on  public  matters,  which  right  however  has  prac- 

jadidai  feme,  lically  fallen  into  disuse.      The   judicial  powers  of  the  Great 

tioiui  of  tho    v«,  . 

Houae  of  Couucil  also  ucver  passed  to  the  Parliament,  but  remained 
vested  in  the  council  of  nobles,  and  are  now  exercised  by  the 
House  of  Lords  to  the  exclusion  of  the  Commons.^^  When  the 
House  of  Lords  sits  as  a  court  not  all  its  members  take 
part  in  the  proceedings.  Its  judicial  functions  are  in  fact 
exercised  by  a  small  committee  known  as  the  law  lords,  who 
are  lawyers.  Certain  eminent  lawyers  are  appointed  by  the 
Crown  as  life  peers  for  this  purpose. 

''^c^?**  71.  So  large  a  body  as  the  Great  Council  or  the  council  of 

the  peers  was  unsuited  for  the  ordinary  business  of  administra- 
tion. The  usual  council  of  the  King  was  a  smaller  body  known 
as  the  King's  Court^^  ((7t«rta  Begia),  the  King's  Council  or  in  later 
times  simply  as  the  Council.  This  had  no  fixed  membership.  It 
consisted  of  the  great  officers  of  state  and  of  the  King's  household, 
those  two  classes  of  officials  not  being  at  that  time  very  clearly 
distinguished  from  one  another,  and  such  other  persons,  mostly 
barons  or  prelates^  as  the  King  chose  to  call  upon  from  time 


9  See  {731. 

10  See  J 187. 

ii  The  word  court  formerly  denoted  not  only  what  is  oow  called  a  court 
but  also  any  legislative  or  admin istrative  body.  Some  remnante  of  this  older 
usage  still  exist.  Thiu  in  several  of  the  United  States  the  legislature  is 
called  the  General  Court 
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to  time  for  advice  and  aseistance.  Among  the  great  officers 
were  the  Justiciar  and  the  Chancellor. 

72.  The  Justiciar  or  Chief  Justiciar  was  the  highest  officer  Thajutidar. 
of  the  kingdom.      He  acted  as  the  King's  deputy  and  repre- 
sentative "when  it  was   not  convenient  for  the  King  to  act  in 
person,  presiding  in  the  Council  in  the   King's  absence.     The 

office  however  became  extinct  before  the  end  of  the  reign  of 
Henry  III,  leaving  .the  Chancellor  as  the  next  in  rank  to  the 
King. 

The  Chancellor  (Cancellarius)  was  originally  the  chief  of  ciiaaceitor. 
the  King's  chaplains  and  chief  secretary  to  the  King,  it  being 
almost  a  necessity  in  those  illiterate  days  that  a  secretary 
should  be  a  clerk  or  ecclesiastic.  As  being  the  King's 
spiritual  adviser  he  was  called  the  keeper  of  the  King's  con- 
science, and  in  his  capacit}'  of  secretary  he  kept  the  great  seal 
and  affixed  it  to  the  royal  writs,  charters,  commissions,  and 
other  documents,  so  that  he  became  the  ordinary  channel 
through  which  the  King's  will  was  formally  expressed.  The 
office  of  Keeper  of  the  Seal  has  however  on  a  few  occasions 
been  separated  from  that  of  Chancellor.  Besides  the  great  seal 
there  is  a  privy  seal,  not  kept  by  the  Chancellor  but  by  a  special 
Keeper  of  the  Privy  Seal,  used  for  authenticating  certain  royal 
mandates ;  this  in  turn  must  bo  distinguished  from  the  King's 
signet  or  private  seaL  Standing  in  such  an  intimate  and 
confidential  relation  to  the  King,  it  was  inevitable  that  the 
Chancellor  should  become  a  great  officer  of  state,  and  accord- 
ingly at  least  as  early  as  the  reign  of  Henry  II  he  is  found 
as  a  principal  member  of  the  King's  Court  inferior  in  rank  only 
to  the  Justiciar.  For  some  centuries  the  office  was  filled  by 
priests,  but  in  modem  times  the  Chancellor  is  always  a  lawyer. 
He  exercises  at  present  many  important  functions  on  the  King's 
behalf,  especially  in  the  supervision  of  charities  and  of  funds 
given  for  charitable  purposes,  in  disposing  of  the  smaller  church 
livings  belonging  to  the  King,  and  representing  the  King  in 
his  capacity  of  parens  patrice  as  the  general  guardian  of  all 
infants,  lunatics  and  idiots. 

73.  The  King  in  or  with  the  assistance  of  his  Council,  or '^<'«»"^°<^^ 
the  Council  in    his  name   when   he    did  not   act  in   person,  RO'^ea'^wait. 
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carried  on  the  goverDment.  Tiiere  was  not  at  first  any  regular 
division  of  the  functions  of  government  among  different  organ- 
ized departments.  The  King  employed  such  agents  and  ad- 
visers as  from  time  to  time  he  thought  best.  Even  his  different 
councils  were  not  always  clearly  distinguished  from  each  other 
either  in  membership  or  functions.  In  many  old  records  when 
the  King's  Council  is  spoken  of  it  is  difficult  or  impossible  to 
say  with  certainty  which  council  is  meant.  It  was  only  gra- 
dually that  the  King  came  to  legislate  exclusively  with  the 
advice  of  his  Parliament  and  to  administer  and  judge  with  the 
advice  of  the  others.  But  the  Curia  Regis,  being  a  more  com- 
pact body  and  always  in  attendance  on  the  King,  naturally 
appropriated  to  itself  the  executive  and  judicial  business.  Aif 
an  early  period  however  two  great  offices  or  departments  be- 
came differentiated  from  the  CounciL  These  were  the  Ex- 
chequer and  the  Chancery. 
The  74.  The  Exchequer  (Scaccarium)  was  originally  the  Curia 

Begis  or  some  of  its  members  sitting  for  the  transaction  of  busi- 
ness connected  with  the  collection  of  the  royal  revenue.  It  is 
said  to  have  taken  its  name  from  the  chequered  cloth  on  the  table 
around  which  its  members,  who  in  that  capacity  were  called 
the  barons  of  the  Exchequer,  sat.  It  was  divided  into  two 
parts,  the  Exchequer  of  Account  where  the  accounts  of  the 
King's  debtors  were  settled,  and  the  Exchequer  of  Receipt  where 
the  amounts  found  due  were  paid  in,  each  of  which  had  its 
separate  clerical  staff.  The  Justiciar,  the  Chancellor  and  the 
King's  Treasurer  were  members  of  the  Exchequer.  But  after 
the  office  of  Justiciar  became  extinct  and  the  Chancery  became 
^orSui?^'  a  separate  department,  a  special  Chancellor  of  the  Exchequer 
Exchequer.  ^^^  appointed  to  be  the  head  of  the  Exchequer.  In  course 
of  time  the  Exchequer  became  entirely  separate  from  the  Council. 
JJj^  76.  The  Chancery  (Cancellaria),  or  Court  of  Chancery,  was 

the  office  of  the  Chancellor,  which  was  provided  with  a  corps 
of  clerks  by  whom  all  the  merely  routine  business  of  the 
Chancellor,  such  as  drawiug  up,  sealing  and  issuing  writs, 
was  done,  the  Chancellor  himself  being  engaged  for  the  most 
part  in  more  important  tasks  as  a  member  of  the  King's 
Council  and   his  confidential  adviser.     It  was  first  definitely* 
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separated  from  the  Exchequer  toward  the  end  of  the  twelfth 
centurj.  The  administrative  functions  of  the  Chancery  are 
now  exercised  by  what  is  known  us  the  crown  oi&ce  in  Chancery. 

76.  The  judicial  powers  of  the  Council  in  coarse  of  time    '^l^^ 
mostly  passed  over  from  it  to  various  courts,  ns  will  be  here- 
after explained.     But  in  executive  and  administrative  matters 

it  is  still  in  theory,  under  its  modern  name  of  the  Privy  Council, 

the  ordinary  advisory  council  of  the  Crown ;  or  rather,  it  is  the  body 

through  which  the  Crown  must  in  form  do  most  of  its  official 

acts.     The  constitutional  executive  is  not  the  King  simply,  but  ^*tS!"°" 

the  King  in    Council.     However    in  certain  classes  of  matters    ®^®*^""^*- 

the  royal  will  is  expressed  through    the   Chancery  or  through 

certain  other  departments  of   the    government    which    will  be 

described  a  little  farther  on.     The  acts  of  the  Crown   done  by 

the  advice  of  the    Privy    Council  take    the  form  of  orders  in  cSlSc"  and 

•  1  1  .■  proclama- 

council  or  proclamations.  tions. 

The  Privy  Council  consists  of  such  persons  as  the  King 
chooses  to  appoint,  who  hold  their  positions  during  his  plea- 
sure. The  number  of  its  members  is  not  fixed  and  is  usually 
very  large,  the  office  of  Privy  Councillor  being  often  conferred 
as  an  honorary  distinction.  Only  a  few  of  its  members  take 
part  in  its  business. 

77.  But  such  a  body  is  plainly  unfit  to  serve  as  an  actual     cJj'n-.^ 
g<^verning  body,   and   the    real    executive   government   of   the 
kiDgdom  is  a  smaller  council  known  as  the  Cabinet,  the   Ad- 
ministration, the   Ministry   or  the  Government.     The  head  of  ThePrima 

'  ■'  Minuter. 

the  Government  is  called  the  Premier  or  Prime  Minister ;  he  is 

in   fact   the    chief  executive,    the    King,    it    may    almost   be 

said,  in  everything  but  name.     Both  the  Cabinet  and  the  office 

of  Prime    Minister    have   a    de  facto    existence    only,    being 

entirely  unknown    to    the  law  and    without  any  legal  status 

or  authority.     The   King    selects  some  person  to  form  a  Cabi-  fhi*cl^b^*ll 

net,   and    appoints  him    to  the  headship  of  one  of  the  great 

departments  of  state.      Usually    he    is  made    First  Lord    of 

the  Treasury,  but  sometimes  prefers  some  other  office,  such  as 

that  of  Secretary  of  State  for  Foreign  Affairs  or  Chancellor  of 

the  Exchequer.     He  in  turn,  subject  to  the  approval  of  the  King, 

chooses   the  other  ministers,  who  are  thereupon  appointed  to 
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varioas  bigh  offices.  Bj  usage  the  members  of  the  Cabinet  mast 
SlTolSet'  ^  appointed  Privy  Councillors,  if  they  are  not  so  already.  The 
Cabinet,  having  no  legal  anthority,  can  not  issae  any  order  or 
do  directly  any  act  of  government.  Theoretically  it  only  tenders 
advice  to  the  King^  which  he  is  legally  free  to  follow  or  not  as 
he  pleases.  He  has  a  right  to  attend  the  meetings  of  the  Cabinet, 
and  usually  does  so.  His  opinions  and  wishes  have  much  weigh t» 
hut  the  Cabinet  may  disregard  them  if  it  chooses.  In  fact 
the  Cabinet  decides  what  shall  be  done,  and  its  resolutions  are 
carried  into  effect  by  acts  of  the  Privy  Council  or  of  the  proper 
departments  of  the  state  as  being  the  will  of  the  King.  The 
Privy  Council,  instead  of  being  an  actual  advisory  body,  has 
become  for  the  most  part  a  mere  instrument  for  formally  re- 
gistering and  executing  the  decisions  of  the  Cabinet.  There 
is  no  legal  way  to  compel  the  Privy  Council  or  the  departments 
to  carry  out  the  resolutions  of  the  Cabinet;  but  the  members 
of  the  Cabinet  are  themselves  the  actiug  Privy  Councillors  and 
the  heads  of  the  departments. 
^^wt^^'  Theoretically  the  members  of  the  Cabinet  are  selected  by 

the  Crown.  But  practically  by  a  custom,  which,  though  it  has 
not  the  force  of  law,  is  never  departed  from,  the  Crown  selects 
as  Premier  the  leader  in  one  of  the  houses  of  Parliament  of  the 
political  party  which  at  the  time  has  a  majority  in  the  House  of 
Commons.  If  the  selection  is  not  acceptable  to  the  House  />f 
Commons  the  Cabinet  will  soon  be  overthrown  in  the  manner 
presently  to  be  explained,  and  on  one  recent  occasion  at  least 
the  person  to  be  appointed  Premier  was  chosen  at  a  conference 
of  the  majority  party  in  the  House.  And  the  person  nominated 
will  refuse  to  serve  unless  he  is  permitted  to  select  his  associates 
in  the  government,  who  are  nearly  always  of  his  own  political 
party  and  the  majority  of  them  members  of  one  house  or  the 
other  of  Parliament.  The  right  of  the  Crown  tow^hoose  its 
ministers  is  little  more  than  a  form.  In  substance  they  are  elected 
by  the  House  of  Commons,  and  indirectly  therefore  by  the  people. 
^*^Sf  tSr^  78.  Since  the  House  of  Commons  controls  the  government 

o^rpiiiL  ty  ite  control   over  legislation    and    taxation,   it  is  practically 
"***  •      impossible  for  an  Administration  to  go  on  without  the  support 
of  the  House.    Therefore  it  is  understood,  though  there  is  no 
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law  to  that  effect,  that  if  the  opposite  party  obtains  a  majority 
in  the  Gommons  or  the  House  refuses  to  pass  any  bill  which  the 
Ministry  regard  as  necessary  for  the  carrying  out  of  their  govern- 
mental policy,  or  if  the  House  passes  a  vote  of  want  of  con- 
fidence in  the  Ministry,  the  Cabinet  shall  resign  in  a  body  and 
a  new  Cabinet  be  appointed  which  shall  be  in  accord  with  the 
House.  The  only  alternative  is  for  the  Government  to  "  appeal  ^^^,J^.*^ 
to  the  country,"  that  is,  to  advise  the  Crown  to  dissolve  Parlia- 
ment and  order  a  new  election,  in  the  hope  of  getting  in  the 
new  House  of  Commons  a  favorable  majority.  If  such  a  majority 
is  not  obtained,  the  Cabinet  resigns. 

On  the  other  hand  the  Prime  Minister  and  most  of  the  o/tS^c^net 
other  Cabinet  ministers,  being  members  of  Parliament,  continue  *°  *«k*«^'»o»- 
to  take  an  active  part  in  its  proceedings ;  and,  although  every 
member  of  Parliament  has  a  right  to  introduce  bills  to  be 
passed  into  statutes,  practically  most  important  bills,  including 
all  bills  for  granting  supplies,  are  brought  in  by  the  G-overn- 
ment,  that  is,  by  some  member  of  the  Cabinet  in  accordance  with 
a  resolution  of  the  Cabinet,  the  bill  having  been  discussed  and 
its  form  settled  in  the  Cabinet  before  its  introdnction.  These  are 
called  government  bills.  Thus  the  Cabinet,  itself  a  creature  of 
the  House  of  Commons  and  not  unfrequently  spoken  of  as  amount- 
ing to  a  mere  committee  of  that  House,  guides  and  to  a  great 
extent  controls  legislation.  In  its  practical  operation  therefore  <^v«nunexit 
th6  British  constitution  is  government  by  a  party  majority  in 
the  House  of  Commons,  under  the  guidance  and  through  the 
instrumentality  of  a  Cabinet  composed  of  the  party  leaders, 
which  majority  is  in  its  turn  dependent  upon  the  voters  for  its 
existence,  the  King,  by  whom  everything  is  ostensibly  done, 
having  no  actual  direct  authority,  but  having  a  right  to  be  kept 
informed  of  everything  that  goes  on  and  often  capable  in  fact 
of  accomplishing  a  good  deal  by  advice  and  personal  influence. 

79.  The  House  of  Lords,  which  is  not  elected  by  the  people,  coMtatetionj 
cannot  be  dissolved,  is  not   responsible  to  any  body,  and  has  ^^^^^ 
legally  equal  legislative  powers  with  the  Commons,  stands  as 
it  were  outside  of  this  governmental  scheme,   and  might  seri- 
ously interfere  with  its  workings.     But  it  has  become  an  estab- 
lished constitutional  usage  that  the  Lords  shall  not  withstand 
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the  clearly  expressed  will  of  the  country.     Their  action  is  chiefly 
confined  to  revision  and  minor  emendations  in  bills.     If  they 
reject  entirely  an  important  measure  sent  up  from  the  Commons, 
and  the  lower   house  after  a  second  consideration  again  passes 
the  bill,  the  Lords  will  generally  assume  that  such  deliberate 
action    of   the    elected    chamber    expresses     the    will    of   the 
country  and    will    yield.      If   not,  and  the    matter  is  of    suf- 
ficient importance,  the  Government  may  dissolve  Parliament  and 
appeal  to  the  country,  and  the  express  decision  of  the  voters 
on  a  point  will  seldom  be  resisted  by  the  Lords.     If  the  Lords 
are  stubborn,  the  Government  has  the  power  to  swamp  the  House 
and  obtain  a  majority  in  its  favor  by  advising  the  Crown   to 
create  new  peers,  an  extreme  measure  only  to  be  resorted  to  in 
great  emergencies,  and  the  mere  threat  of  which  has  generally 
been  sufficient  to  being  the  Lords  to  submission,  as  at  the  passage 
of  the  first  reform  bill  in  1832. 
^eu^me^  80.  This  systcm  of  cabinet  government,  outside  of  the  law 

ooiwtitution.  ^^^  resting  upon  mere  understandings  and  usages,  has  only  been 
perfected  during  the  present  century  It  is  a  noble  monument 
to  the  fairmindedness,  political  sense  and  self  restraint  of  the 
English  public  men,  which  alone  make  it  workable. 
DcpartiDontB  g]^  The  administrative  business  of  the  government  is  dis- 
tribnted  in  modern  times  among  various  departments  which 
have  now  to  be  spoken  of.  Generally  the  nominal  head  of  each 
department  is  a  member  of  Parliament  and  of  the  Cabinet, 
changing  with  every  "change  in  the  Ministry,  by  which  the 
department  is  kept  in  touch  with  the  supreme  executive  and 
provided  with  a  mouthpiece  in  the  legislature,  while  the  ex- 
perience and  knowledge  of  details  necessary  for  its  work  are 
supplied  by  a  permament  staff  of  subordinate  officials  the 
principal  of  whom  is  the  permanent  under  secretary.  ^^^  There  is 
often  also  a  parliamentary  secretary,  who  goes  out  of  office 
with  his  chief.  The  great  offices  are  sometimes  put  into  com- 
ofiicin  in    mission,  several  of  them  permanently  so,  which  means  that  in- 

oc>  uiiuiiiiiioii. 

stead  of  being  filled  by  a  single  person  their  powers  are  vested 
in  a  board  or  committee.  The  departments  and  the  functions 
of  the  various  high  officers  of  state  have  never  been  arranged 
on  any   systematic   plan,  but  have  grown    up  so  to  speak  at 
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random,  and  changes  have  been  made  from  time  to  time  as  con- 
venience dictated.  The  details  are  therefore  very  complicated, 
and  only  a  brief  outline  can  be  given  here. 

82.  The  oflBcers  of  the  royal  household,  such  as  the  Steward, 
the  Chamberlain,  the  Marshal,  the  Constable,  and  sundry  others 
may  be  passed  over.  Those  offices  early  became  hereditary  and 
merely  honorary,  and  their  real  work  is  at  present  nearly  con- 
fined to  certain  ceremonial  functions.  The  Lord  Chamberlain 
however  supervises  theatres  and  licenses  plays,  and  the  Lord 
High  Steward  presides  at  certain  trials  in  the  House  of  Lords.^^ 

83.  When  the  Chancellor  became  a  great  officer,  another 
secretary  for  the  King  became  necessary.  He  too  grew  in  im- 
portance, and  became  the  Secretary  of  State.  At  present  there 
are  five  Secretaries  of  State,  known  respectively  as  the  Home 
Secretary  and  the  Secretaries  for  Foreign  Affairs,  for  War,  for 
the  Colonies  and  for  India,  each  of  whom  is  the  head  of  a  de- 
partment of  the  government  and  a  member  of  the  Cabinet. 

84.  The  Treasury  has  separated  from  the  Exchequer,  taking 
the  place  of  the  old  Exchequer  of  Account  and  leaving 
to  the  ancient  office  the  duties  merely  of  the  Exchequer  of  Re- 
ceipt. The  office  of  Treasurer  is  in  commission  in  the  hands  of 
a  Treasury  Board  consisting  of  the  First  Lord  of  the  Treasury, 
the  Chancellor  of  the  Exchequer  and  a  varying  number  of 
junior  lords. 

85.  The  Admiralty  is  a  very  ancient  office  having  charge 
of  naval  affairs.  It  was  formerly  under  the  Lord  High  Admiral, 
but  now  is  managed  by  a  commission  consisting  of  a  First  Lord 
and  four  Naval  Lords.  The  commission  and  two  secretaries 
make  up  the  Board  of  Admiralty. 

86.  There  are  also  certain  boards  of  more  modern  creation. 
**  These,  unlike  the  Treasury  Board  and  the  Admiralty  Board, 
do  not  represent  great  offices  put  into  commission ;  in  earlier 
times  they  would  have  been  committees  of  the  Privy  Council ; 
the  oldest  of  them,  the  Board  of  Trade,  has  never,  strictly  speak- 
ing, ceased  to  be  sach  a  Committee.  But  the  Boards  are  in  most 
cases  phantoms  ;  and  the  President  of  each  Board,  though  by  its 
statutory  constitution  he  would  play  a  minor  part  among  the 
'  12  See  2187. 
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great  oflScers  of  State  of  whom  the  Board  consists,  is  in  fact  the 
the  sole  head  of  his  department."*' 

'^^^  The  Board  of  Trade  has  a  large  and  miscellaneous  field  of 

operations  in  matters  connected  directly  or  indirectly  with  com- 
merce and  intercourse.  It  has  supervision  and  control  in  many 
respects  over  the  construction  and  operation  of  railroads,  gas  and 
waterworks  and  electric  lighting  plants,  harbors,  lighthouses, 
and  merchant  ships  and  their  crews. 

Board  of  The  Board  of  Works,  as  its  name  implies,  has  char<2:e  of 

Works.  '  r  '  o 

public  works  executed  by  the  government. 

GoT^SSent  '^^^  Local  Government  Board   is  the  organ  through  which 

^***^  the  central  government  now  usually  acts  when  it  interferes  at 
all  in  matters  of  local  government.  It  is  of  very  recent  creation, 
its  functions  having  formerly  pertained  to  the  Privy  Council, 
the  Home  Secretary  and  the  Poor  Lavr  Commissioners  or  Poor 
Law  Board,  which  last  two  are  now  abolished. 

Agricuitnx*.  The  Board  of  Agriculture   and  the  Committee  of  Council 

Edncfttion.  ^jj  Education  call  for  no  more  than  mention. 

Irish  Office.  The  Irish  Office  is  a  department  of  the  Home  Office,  re- 

presented in  the  Cabinet  either  by  the  Lord  Lieutenant  of 
Ireland,  the  representative  of  the  Crown  and  head  of  the 
executive  government  in  that  part  of  the  United  Kingdom,  or 
by  his  chief  secretary,  who  is  usually  the  active  head. 

Scotch  Office.  Scotch  matters  until  1885  came  under  the  jurisdiction  of  the 

Home  Department,  which  was  assisted  by  the  Lord  Advocate  of 
Scotland.  In  that  year  however  a  Scotch  Secretary  was  appointed 
as  the  head  of  the  Scotch  Office.     He  is  not  a  Secretary  of  State. 

'^T'^te^JSro*  87.  As  a  general  rule  executive  and  administrative  officers, 

of  office,  j^jj^j  j^igQ  judges,  are  appointed  by  the  Crown  and  hold  their 
offices  during  the  royal  pleasure.  In  fact,  however,  except  in 
a  few  political  offices  which  are  refilled  at  every  change  of  the 
Cabinet,  no  officer  is  removed  for  his  political  opinions  or  except 
for  some  good  reason,  so  that  the  tenure  of  office  is  practically 
for  life.  The  power  to  appoint  is  sometimes  exercised  by  the 
Crown  directly,  on  the  advice  of  the  Cabinet,  that  is,  practically 
by  the  Prime  Minister  in  the  name  of  the  Crown,  and  some- 
imes   by  other  high  officers    such    as     the    Chancellor    or    First 
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Lord  of  the  Treasury ^  each  of  whom  has  a  large  patronage  at  his 
disposal.  Admission  to  the  lower  ranks  of  the  civil  service  is 
now  usually  by  competitive  examination,  which  is  open  to  all 
properly  qualified  candidates.  The  powers  of  the  higher  officers  ^^^^ 
and  departments  of  government  are  either  those  which  they 
exercise  as  representatives  of  the  King,  which  in  theory  he 
might  exercise  himself,  or  powers  specially  conferred  upon  them 
by  act  of  Parliament. 

88.  The    royal  prerogative    means  such    remnants  of   the  PrwogaUTt. 
extensive    and   undefined  powers   once   held  by    the   King  in 

the  capacity  either  of  chief  magistrate  or  of  supreme  feudal 
lord  as  still  remain  to  be  exercised  by  him  or  by  the 
executive  government  which  represents  him.  The  history 
of  English  liberty  is  the  story  of  the  struggles  by  which 
the  Parliament  and  the  people  have  won  prerogative  after 
prerogative  from  the  Crown,L  now  by  force  of  arms,  now  by 
purchase,  now  by  usage  gradually  hardening  into  prescriptive 
right.  The  exact  extent  of  the  royal  prerogative  is  even  yet  not 
defined,  the  Crown  having  for  a  long  time  ceased  to  press  doubt- 
ful claims.  It  is  now  well  settled  that  the  Crown  can  not  make 
laws  or  impose  taxes  by  proclamation  or  order  in  council  with- 
out the  consent  of  Parliament,  or  interfere  with  personal  liberty, 
property  or  other  private  rights  except  by  due  process  of  law. 

89.  Certain   great  constitutional  statutes   mark  important  ^^'^^^ 
stages  of  the  struggle  between  the  Crown  and  people.     The  chief 

of  these  are : 

(1).  The  Great  Charter  (magna  carta)  of  King  John,  forced  ^«fl^  ^*»*»- 
from  him  by  the  armed  barons,  by  which  the  King  relinquished 
his  claim  to  do  various  acts  injurious  to  the  liberties  and  rights 
of  the  people  and  especially  of  his  own  tenants,  and  promised 
to  abstain  from  them  in  the  future,  and  feudal  lords  were  for- 
bidden to  oppress  their  own  vassals.  The  Great  Charter  was 
many  timus  re-issued  and  confirmed,  particularly  by  the  statute 
of  Edward  I  known  as  confirmatio  cartarum, 

(2).  The  Petition  of  Bi^ht,  an  enumeration  of  some  of  the  Th«  Sf*M<» 

....  of  Bight. 

most  essential  principles  of  personal  rights  and  free  government, 
prepared  by  Parliament  and  assented  to  by  Charles  I  in  the 
third  year  of  his  reign. 
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Tbe  Habeat         (3).  The  BohecLB  Oorpus  act,  passed  under  Charles  II,  the 
great  safeguard  of   personal  liberty,  which  will  be  more  fully 
discussed  in  another  place. i^ 
T^ii^of  (4)^  The  Bill  of  Rights,  a  declaration  of  rights  resembling 

the  Petition  of  Bight,  presented  to  and  accepted  by  William  and 
Mary  on  their  accession  to  the  throne  and  afterwards  enacted  by 
Parliament. 
SSwnt  O^)-  '^'^^  -^^^  ^^  Settlement  already  mentioned,  by  which  the 

succession  to  the  Crown  is  regulated  and  the  control  of  Parlia- 
ment over  the  matter  maintained. 
congtitntion-  "Pq  thosc   may  be  added   the  constitutional  usages   above 

meationed,  by  which  the  control  of  all  departments  of  the 
government  has  passed  to  the  representatives  of  the  people  in 
the  House  of  Commons. 
K)5pre?!ia-  90.  The  principal  prerogatives  remaining,  nominally  to  the 
Crown  but  exercisable  through  the  Council  or  the  departments 
of  state,  are : 

(1).  The  general  control  and  management  of  the  executive 
part  of  the  government. 

(2).  The  conduct  of  foreign  relations  and  the  making  of 
treaties,  the  declaring  of  war  and  concluding  of  peace. 

(3).  The  command  of  the  army  and  navy.^® 

(4).  The  right  to  confer  honors  and  dignities ;  the  King  is 
the  fountain  of  honor  and  office. 

(5).  The  right  to  grant  franchises  and  privileges,  such  as 
patent  rights :  though  these  may  also  be  granted  by  act  of 
Parliament. 

(6).  The  right  to  coin  money. 

(7).  The  right  as  'partn%  patriae  to  the  guardianship  of 
infants,  idiots  and  lunatics.^^ 

(8).  Certain  rights  of  legislation  for  the  colonies  and  for 
British  subjects  in  foreign  countries. 

(9).  For  convenience  sake  Parliament  in  legislating  about 

1*  See  J  933. 

^  But  the  power  to  support  an  army  and  the  authority  to  maintain 
discipline  in  it  rest  upon  grants  of  money  by  Parliament  and  the  statute 
known  as  the  mutiny  act,  which,  from  the  jealousy  of  Parliament  against  a 
standing  army  under  the  King's  control,  are  only  passed  for  one  year  at  a 
time  and  are  renewed  each  year. 

t«See  J 1010. 
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a  snbject  sometimes  only  embodies  in  statutory  form  the  princi- 
pal points  of  its  legislation,  authorizing  the  Crown  or  some 
department  of  the  government  to  regulate  the  details  by  orders 
in  council  or  regulations.  A  great  deal  of  very  important  law 
is  nowadays  made  in  this  way. 

91.  The  public  revenuCi  called  the  revenue  of  the  Crown,    BeYe&m. 
18  either   ordinary   or  extraordinary.      The    former  consists  of 
certain  ancient  hereditary  revenues  formerly,  belonging  to  the 

King,  which  have  been  mentioned.  The  extraordinary  re- 
venues, so  calle(f,  are  the  taxes  voted  by  Parliament,  and 
also  the  income  derived  from  certain  departments  of  the 
government.  The  most  important  of  these  are  customs  duties  on 
imported  goods,  the  land  and  house  tax,  direct  taxes  on  other 
property  and  on  incomes,  excise  duties,  stamp  duties,  and  the 
income  from  the  post  office  and  the  telegraph  service. 

In  ancient  times  the  royal  revenues  were  collected  mainly  S?wemie! 
by  the  sheriffs  of  the  several  counties,  who  acted  as  the  King's 
bailiffs  and  accounted  to  the  Exchequer  at  regular  intervals. 
The  taking  of  these  accounts  formed  one  of  the  chief  among 
the  agenda  of  the  Exchequer.  At  present  the  collection  of  the 
revenue  is  chiefly  through  the  post  office,  at  the  head  of  which 
is  the  Postmaster  General,  and  through  the  offices  of  the  Com- 
missioners of  Customs,  of  Internal  Bevenue  and  of  Woods  and 
Forests,  which  last  have  charge  of  the  crown  lands. 

92.  It  is  not  the  practice  to  lay  specific  taxes  for  specific  pur-  ^^^fSndT*^ 
poses  or  to  appropriate  the  income  from  any  particular  source  to 

any  particular  object.     All  the  money  collected  goes  into  what  is 
called  the  consolidated  fund,  and  is  paid  into  the  bank  of  England 
to  the  credit  of  the  Exchequer,  from  which  it  is  transferred  to 
the  departments  for  their  use  on  warrants  countersigned  by  the 
Comptroller  and    Auditor  General,  an  officer  who  is  independ-  iSdASiitoJ 
ent  of  every  department,  who  audits  the  accounts  of  them  all  to       *'°*^' 
see  what  they  have  done  with  the  money  thus  appropriated  to 
them.     The  warrants  are  drawn  only  in  accordance  with  acts  of  "^^uo?"^ 
Parliament  appropriating  the  money.     Some  appropriations  are 
permanent,  authorizing  money  to  be  spent  for  certain  purposes 
every  year  without  continual  application  to  Parliament,  for  in- 
stance the  appropriations  for  the  payment  of  interest  on  the  na- 
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tional  debty  and  others  are  special  appropriations  for  particular 
ThA budget,  piirposes  or  for  limited  times.  The  Chancellor  of  the  Exchequer 
with  the  help  of  the  various  departments  and  on  consultation 
with  the  Cabinet  prepares  each  jear  an  estimate  of  the  expenses 
of  the  government  and  of  the  taxes  necessary  to  meet  these, 
which  is  called  the  budget,  and  submits  it  to  Parliament. 
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LOCAL  GOVERNMENT  IN  ENGLAND. 


93.  The  largest  subdivision  of  the  country  for  admin istra-    cioantiai. 
tive  purposes  is  into  counties  or  shires,  of  which  there  are  forty 

in  England.  In  ancient  times  the  county  was  presided  over 
by  the  alderman  or  earl  {comes,  count),  under  whom  was  the 
sheriff  (shire  reeve)  or  vicount  (vice-comes).  At  a  very  early 
period  the  earl  ceased  to  have  any  thing  to  do  with  the  govern- 
ment of  the  county,  and  the  sheriff  remained  as  its  chief 
oflScer,  the  title  earl  becoming  a  mere  title  of  nobility.  After- 
wards vicount  was  also  turned  into  a  title  of  nobility,  but  the 
name  vice-comes  or  vicomes  continues  in  use  as  the  Latin 
designation  of  the  sheriff. 

94.  Aside  from  his  judicial  functions,  which  will  be  spoken  Thesheriii. 
of  in  another  place,  the  sheriff  had  formerly  five  kinds  of  powers 

and  duties. 

(1).  He  led  the  military  force  of  the  county  when  it  was  ^*miSSd27 
called  into  service. 

(2).  He  was  charged  with  the  keeping  of  the  peace  in  his  Askoei^of 

too  poftco« 

county,  and  was  bound  to  suppress  riots  and  disorders  as  well  as 
to  pursue  and  arrest  criminals.  He  and  his  subordinates  formed 
the  ordinary  police  force  of  the  county. 

(3).  The  royal  writs  for  summoning  the  lesser  barons  to  ^^Ig^"** 
the  Great  Council  were  directed  to  him,  as  are  still  the  writs 
for  the  election  of  members  of  Parliament ;  so  that  he  has  im- 
portant duties  in  connection  with  the  conduct  of  elections,  the 
result  of  which  he,  as  returning  officer,  certifies  to  the  crown 
office  in  Chancery. 

(4).  He  is  the  executive  officer  of  the  courts  in  his  county;  officorofVhJ 
writs  and  mandates  from  the  courts  are  usually  directed  to  him,      ^^^'^ 
and  it  is  his  duty  to  carry  them  into  effect. 

(5).  As  the    King's  bailiff  he  formerly  collected  the  royal  ^' *^"«*» 
revenues  in  his  county.     From  this  function  of  his  the  county 
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is  often  called  his  bailiwick,  a  word  originally  used  in  Normandy 
to  denote  a  territorial  division  analogous  to  a  county. 

At  present  only  the  third  and  fourth  of  the  above  mentioned 
duties  remain  to  the  sheriff. 

^j^^^  The   sheriff,   who   is    known    as   the  high   sheriff,  is   ap- 

pointed by  the  Grown,  and  his  office,  called  the  shrievalty, 
is  one  of  great  dignity,  being  usually  filled  by  one  of  the  most 
considerable  gentlemen  of  the  county.  Its  duties  are  in 
^^JJ^  fact  performed  by  under  sheriflb,  deputy  sheriffi,  and  a  lower 
class  of  officers  known  as  bailifib  or  sheriff's  officers.  These  are 
appointed  by  the  sheriff,  and  he  is  personally  responsible  for 
their  conduct,  for  which  reason  he  always  requires  them  to  give 
bonds  to  him  with  sufficient  sureties  for  his  indemnification. 
His  bailiffs  are  therefore  known  as  bound  bailiffs,  which  the 
vulgar  corrupt  into  bumbailiffs. 

^omi^w,  9&*  If  ^^^  sheriff  meets  with  resistance  in  performing  his 

duties,  he  may  call  to  his  aid  the  posse  comitatus  or  power  of  the 
county,  which  consists  of  all  men  within  the  county  capable 
of  bearing  arms,  or  such  of  them  as  the  sheriff  thinks  fit  to  call 
upon.  Any  person  who  refuses  to  assist  the  sheriff  at  his 
command  is  guilty  of  a  crime.  If  the  power  of  the  county 
is  not  sufficient,  a  military  force  will  be  placed  under  his  orders. 
The  sheriff  is  therefore  the  usual  channel  through  which  the 
public  force,  which  lies  behind  the  law  and  is  implied  in  the  idea 
of  law,  is  brought  to  bear  in  case  of  need  upon  a  recalcitrant 
individual. 

ii^ut^^t.  96.  The  command  of  the  militia  of  the  county  was  taken 

from  the  sheriff  in  the  reign  of  Edward  VI,  and  given  to 
the  Lord  Lieutenant,  who  is  appointed  annually  by  the  Crown. 
This  was  changed  in  1871,  and  the  militia  is  now  under  the 
War  Office.  The  Lord  Lieutenant  is  generally  also  the  custos 
rutulornm  or  keeper  of  the  records  of  the  county.  <?' 
poiS?*^  97.  The  police  of  the  county  now  consists  of  a  regular  force 

called  the  county  constabulary,  distinct  from  the  sheriff's  officers, 
and  under  the  control  of  the  Home  Secretary.  At  their  head  is 
the  chief  constable  of  the  county,  and  the  members  of  the  force 
are  called  constables. 

The  coroner.         98.  The    officer  of   coroncr    {ccyronator)  is    of    great  anti- 
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quitj.  Coroners  were  originally  appointed  to  take  charge  of 
pleas  of  the  crown,  that  is,  criminal  prosecutions  instituted  in 
the  name  of  the  King;  and  therefore  the  chief  justice  of  the 
court  of  King's  Bench*  was  the  principal  coroner  in  England  and 
could  act  as  such  in  any  county.  There  are  a  number  of 
coroners  in  each  county.  They  were  formerly  elected  by  the  ^^Vi*"* 
freeholders  of  the  county,  but  now  by  the  County  Councils. 
Their  principal  business  at  present  is  to  hold  inquests  with 
a  jury  to  inquire  into  the  cause  of  the  death  of  any  person  who 
dies  suddenly  or  by  a  violent  death  or  in  prison.  This  inquiry 
must  be  super  visum  corporis,  so  that  if  the  body  is  not  found 
no  coroner's  inquest  can  be  held.  The  coroner  also  holds 
similar  inquests  to  inquire  about  wrecks,'  whether  the  pro- 
perty is  wreck  or  not  and  who  has  possession  of  it,  and  about 
treasure-trove,'  who  were  the  finders  and  where  it  is. 

The  coroner  acts  as  the  executive  oflBcer  of  the  courts  in  ^I^Sve 
cases  where  the   sheriff  is    disqualified,  as  if  the   sheriff  be  a  **  colxts!'^^ 
party  to  the  suit  or  of  kin  to  a  party.      In  such  cases    writs 
and  mandates  are  directed  to  a  coroner  instead  of  to  the  sheriff. 

99.  One  of  the  most  important  duties  of  the  King  is  to  Thepoaco. 
preserve  peace  and  order.     Therefore  the  public  peace  is  called 

in  England  the  King's  peace.*  Various  officers  who^  perform 
police  functions,  including  sheriffs,  constables  and  coroners,  are  Peace ooicers. 
called  conservators  of  the  peace  or  peace  officers.  The  King 
himself  is  the  principal  peace  officer.  The  Chancellor  and 
certain  of  the  high  officers  of  state  are  also  conservators  of  the 
peace  virtute  officio.  Any  peace  officer  has  the  same  right  as  the 
sheriff  to  call  for  the  assistance  of  the  posse  C07nitatu8  in  case 
of  need. 

100.  In  the  reign  of  Edward  III  certain  officers  called  at  -^"he^^cS' 
first  keepers  or  conservators  of  the  peace,  but  afterwards  justices 

of  the  peace,  were  appointed  to  assist  in  keeping  the  peace  in 
each  county.  They  are  now  commissioned  by  the  Crown  on  the 
recommendation  of  the   Lord  Lieutenant,  who  is  himself  the 


iSeeflSL    «  See  J  579.    s  See  J  576. 

*  In  former  times  in  England  lords  of  liberties  and  franchiaes,  who  had 
grants  from  the  Grown  of  criminal  jurisdiction  (See  §455),  might  have  a  peace 
of  their  own.  eepaiate  from  the  King's  peace,  which  it  was  their  duty  to  keep. 
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principal  justice  of  the  peace  in  his  county,  hold  ofBce 
during  the  King's  pleasure  and  serve  without  pay.  The  office 
is  generally  filled  by  the  landed  gentry  of  the  county.  They 
are  peace  officers.      Of  the  persons  named  in   the  commission 

Tb»quontm.  a  certain  smaller  number  are  specified,  of  whom  (guorum) 
one  or  more  must  take  part  in  certain  kinds  of  official 
acts.     The  persons  so  designated  are  distinguished  from  their 

^"^2on«*^"  colleagues  by  the  title  of  justices  of  the  quorum.  Four  times 
a  year  a  number  of  the  justices  hold  a  court  of  Quarter  Sessions, 
s^ong.    *od  ^^  irregular  times  two  or  more  of  them  hold  Petty  Sessions. 

^^uBti^*^f°'  '^^^  judicial    functions  of  justices  of   the    peace  will    be 

the  peace,  considered  hereafter.  But  gradually  by  a  multitude  of  statutes 
nearly  all  the  local  administrative  business  of  the  connty  was 
put  upon  their  shoulders.  They  were  also  entrusted  with  the 
appointment  of  various  local  officers,  and  with  the  levy  and 
control  of  the  taxes,  or  rates,  for  local  purposes.  It  is  quite 
impossible  to  enumerate  even  in  outliue  the  multifarious  duties 
of  those  officers.  There  was  never  any  system  of  local  govern- 
ment; one  duty  after  another  was  imposed  upon  the  justices 
as  was  found  convenient.  Their  power  are  exercised  some- 
times in  Quarter  Sessions  or  Petty  Sessions  and  sometimes  by 
single  justices. 

Co^tjcotrt.  lOl.  From  time  immemorial  a  popular  assembly  known  as 

the  County  Court,  Shire  Court  or,  in  ancient  times,  the  Shire 
Moot  had  been  held  in  each  county,  at  first  twice  a  year  but  from 
about  the  beginning  of  the  13th  century  monthly.  This  was 
anciently  a  court  of  great  importance  and  dignity,  being 
regularly  attended  by  the  earl,  the  bishop  and  all  lords  of 
'  land  and  freem(.>n  of  the  county,  and  also  by  the  parish  priest, 
reeve,  or  head  man,  and  four  "best  men"  of  each  township 
to  represent  the  lower  class  of  people,  who  either  being  not  fully 
free  had  no  right  to  attend  or  on  account  of  their  poverty  and 
insignificance  did  not  attend.  The  persons  who  were  bound  to 
attend  the  court  or,  as  it  was  said,  owed  suit  to  it,  and  who 
constituted  the  court,  were  called  its  suitors.*      At   an    early 

^  Suitor  now    means   a  penon  who  attends  a  court  as  a  litigant.     It 
formerly  meant  one  who  attended  as  a  member  of  the  ooort 
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period  the  earl  and  bishop  ceased  to  attend.  Besides  acting  as 
a  court  for  the  trial  of  cases,  this  assembly  transacted  much 
of  the  administrative  business  of  the  county.  Here  statutes, 
royal  orders  and  proclamations  and  legal  notifications  of 
all  sorts  were  published  by  reading  them  to  the  people, 
and  elections  for  public  officers  who  were  chosen  by  the 
people,  such  as  coroners,  were  held.  The  representatives  of  the 
county  in  Parliament  continued  to  be  chosen  in  the  County 
Court  until  1872.  Except  however  for  that  purpose  and  for  a 
few  others,  mostly  formal,  the  old  County  Court  became  obsolete 
some  centuries  ago. 

102.  By  the  local  government  act  of  1888  a  County  Council, 
chosen  by  popular  election,  was  created  in  each  county  or  in  each 
of  the  administrative  districts  into  which  some  of  the  larger 
counties  are  divided,  to  which  councils  have  been  assigned 
most  of  the  functions  of  local  government  and  taxation,  whereby 
the  powers  and  duties  of  justices  of  the  peace  have  been  greatly 
curtailed  and  a  larger  degree  of  uniformity  and  system  introduced 
over  the  whole  country. 

103.  The  counties  are  divided  into  hundreds,  which  in  some    Huiidr«di 

etc. 

places  are  called  wapentakes ;  and  in  a  few  counties,  but  not 
generally,  the  hundreds  are  grouped  into  larger  districts  bearing 
various  names,  such  as  ridings,  trithings,  rapes  or  lathes. 
These  divisions  are  very  ancient,  but  are  at  present  of  little 
importance. 

104-  The  smallest  subdivisions  of  the  county  are  town-  Townships. 
ships  or  vills,  parishes  and  manors.  Townships  are  public  civil 
divisions,  and  anciently  had  each  its  township  moot  or  meeting 
of  its  inhabitants  under  the  presidency  of  its  reeve  for  the 
making  of  by-laws  and  the  transaction  of  other  business  of 
common  concern,  and  its  beadle  for  police  purposes.  In  some 
places  the  name  tithing  is  used  instead  of  township,  and 
there  appears  to  have  been  formerly  some  confusion  between 
the  territorial  townships  or  ti things  and  the  frank  pledges, 
decennaries,  or  associations  of  ten  men  to  be  sureties  for  each 
other's  behavior,  which  were  introduced  probably  after  the 
Norman  conquest*  and  to  which  the  name  of  tithings  was  often 

6  1  Stubbs.  Const.  Hist,  of  Eng.,  Gh.  V. 
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applied  ;  the  tithinginaD,  or  head  man  of  a  titfaingi  sometimes 
appearing  as  an  officer  of  a  township  and  sometimes  as  the 
head  of  one  of  those  associations. 

^*^j£jj^*  105.  The  parish  is  properly  an  ecclesiatical  division,  which 

will  be  described  in  another  place,  and  the  manor  represents  an 
ancient  estate  of  a  feudal  lord  who  had  obtained  by  grant  from 
the  Grown  certain  governmental  powers  over  his  own  tenants.^ 
The  parish  and  the  manor  have  to  a  greater  or  less  extent  ab- 
sorbed the  functions  that  would  more  naturally  belong  to  the 
township  as  a  civil  division.  In  some  places  the  township  or- 
ganization seems  to  have  wholly  disappeared,  the  usual  township 
officers  being  regarded  as  parish  officers,  while  in  other  places 
the  three  organizations  exist  side  by  side. 
Conrtabies.  IQg^  The  principal  officer  of  the  township  is  the  constable. 

The  name  constable  {conies  stahdi)  is  applied  to  various  officers. 
The  Lord  High  Constable  is  one  of  the  officers  of  the  royal 
household,  ordinary  high  constables  are  officers  of  hundreds, 
and  petty  constables  of  townships.  Petty  constables  unite 
in  themselves  two  offices,  the  ancient  office  of  tithingman, 
or  as  he  was  otherwise  called,  headborough  or  borsholder,  and 
a  more  modern  one  of  petty  constable  created  about  the  reign 
of  Edward  III.  In  some  places  however  these  two  offices 
are  distinct  and  tithingmen  are  still  separately  appointed. 
All  these  officers  are  appointed  by  the  Court  Leet^  when 
there  is  such  a  court,  and  if  not,  by  the  justices  of  the  peace. 
They  are  peace  officers,  whose  duties  are  to  keep  the  peace 
and  serve  as  police  within  their  hundreds  and  townships,  and 
to  some  extent  they  act  as  executive  officers  of  the  local  courts. 

^^aWeii!"'  Special  constables  are  appointed  by  magistrates  to  execute 
warrants,  arrest  criminals  or  assist  in  keeping  the  peace  on 
special  occasions  or  in  cases  of  emergency.  This  office  is  com- 
pulsory, any  one  qualified  to  be  a  constable  being  compellable 
to  serve  as  special  constable  if  commanded  by  a  magistrate. 
Watchmen  are  a  kind  of  policemen  whose  duty  it  is  to  keep 
watch  and  ward  at  night.  Originally  they  were  deputies  of  the 
constables,  but  are  now  often  employed  directly  by  parish  or 
town  authorities. 

7  See  J453.      »  See  {454. 
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107.  A  poor    person   who    is    unable   to    support   himself   '''^^,^' 
has    a  right    to    support    from    the   community^    which    right 

was  first  given  by  a  statute  of  Elizabeth.  A  person  who 
receives  such  public  charity  is  called  a  pauper.  This  burden 
is  thrown  upon  the  parishes,  each  parish  being  bound  to 
support  its  own  poor.  '  Every  person  for  this  purpose  is  Settlement 
considered  to  have  a  settlement  in  some  parish.  If  he 
becomes  a  public  charge,  or  is  likely  to  become  so,  while 
sojourning  or  actually  residing  in  another  parish,  he  may 
be  sent  back  to  his  own  parish ;  or  if  he  receives  support  irom 
the  former  parish,  that  parish  is  entitled  to  reimbursement 
from  the  parish  where  the  pauper  is  settled.  The  laws  regulat- 
ing settlement,  being  designed  in  great  part  to  thwart  the  vari- 
ous tricks  and  devices  to  which  parish  officers  resorted  in  order  to 
foist  their  paupers  on  to  other  parishes,  are  somewhat  complicated, 
Hud  in  former  times  presented  a  serious  obstacle  to  the  migration 
of  working  people  who  were  not  paupers  from  one  parish  to 
another.  But  this  evil  has  been  remedied  by  recent  legislation. 
Belief  may  be  given  to  paupers  at  their  own  homes,  which  ^''»' «' 
is  called  outdoor  relief,  or  at  the  poorhouse  or  workhouse  of 
the  parish,  which  is  indoor  relief.  For  economy's  sake  several 
parishes  often  unite  into  a  poor  law  union  to  maintain  a  ^^|om7 
common  workhouse  and  a  common  system  of  relief.  The  work- 
house is  also  used  as  a  place  of  confinement  and  punishment 
for  petty  offenders.  The  officers  having  charge  of  the  ad-  ^\*^^"y^ 
ministration  of  the  poor  laws  are  known  as  overseers  or  guardians 
of  the  poor,  and  are  parish  officers.  Since  1834  these  have 
been  placed  in  subordination  first  to  the  Poor  Law  Commissioners, 
then  to  the  Poor  Law  Board  and  now  to  the  Local  Government 
Board,  which  board  appoints  inspectors  to  oversee  the  parish 
officers.  The  rates  or  taxes  for  the  support  of  the  poor  are  Poor  rates, 
separate  from  other  local  taxes  and  are  known  as  poor  rates. 
They  are  made  and  levied  by  the  parish  authorities. 

108.  A  borough  seems  to  have  meant  originally  a  walled    Buxoughg, 
town,'   but   now  it  means  a  town   incorporated  as    a    munici- 
pal   corporation.     The    ancient  boroughs  obtained  by  charters 

*  A  town  must  be  distinguiished  from  a  township.    The  latter  is  a  mere 
territorial  division. 
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from  the  Kin^  or  grants  from  their  feudal  lords  exemp- 
tion to  a  greater  or  less  extent  from  the  county  and  feudal 
jurisdictions  and  a  considerable  degree  of  self-gOTemmenty  and 
were  also  permitted    to  send  representatives  to   the  House  of 

Boiseases.  CommouB.  Membership  in  the  corporate  body,  the  franchise  or 
freedom  of  the  borough,  did  not  belong  to  all  the  inhabitants, 
but  to  a  select  class  known  as  burgesses,  and  depended  sometimes 
on  the  holding  of  certain  lands  in  the  borough  called  burgess 
tenements,  sometimes  on  belonging  to  a  guild  of  merchants  or 
craftsmen  to  whom  the  government  of  the  borough  had  been 
granted,  and  sometimes  upon  other  qualifications.  The  boroughs 
were  never  organized  upon  any  general  plan,  but  each  obtained 
such  privileges  as  it  was  able.  The  chief  officer  usually  bears 
the  title  of  mayor. 

By  the  municipal  corporations  act  of  1882  soiae  regularity 
has  been  introduced  into  the  organization  of  towns.  A  town 
or  municipal  corporation  may  be  created  by  royal  charter. 
Its  burgesses  consist  of  the  resident  rate  payers;  and  the  corporate 
body  comprises  the  mayor,  aldermen  and  burgesses.  Its  govern- 
ment is  vested  in  its  mayor  and  a  council  made  up  of  councilors 
elected  by  the  burgesses  and  the  aldermen  who  are  elected  by 
the  councilors.  The  council  choose  the  mayor,  manage  the 
property  and  business  of  the  town,  make  by-laws  and  levy 
taxes,  subject  to  some  supervision  by  various  departments  of 
the  central  government.  Towns  iind  boroughs  have  their  own 
police  forces.  A  policeman  is  a  peace  officer  having  substan- 
tially the  same  powers  as  a  constable,  and  is  often  called  a 
constable.  These  corporations  also  frequently  maintain  gasworks 
and  waterworks,  public  libraries,  parks  and  other  conveniences 

Criwmte    {q^  their  inhabitants.     A  few  cities  and  large  towns  constitute 

OuUUtlC'8.  ° 

separate  counties.  In  these,  as  well  as  in  some  large  boroughs, 
the  mayor  and  council  also  exercise  the  powers  of  county  councils. 
109.  The  word  city  seems  to  have  generally  no  fixed 
legal  meaning.  In  common  use  it  denotes  a  large  town 
having  a  cathedral.  Litely,  however,  certain  large  towns 
have  been  ex[)ressly  chartered  under  the  name  of  cities.  The 
city  of  London  is  an  ancient  corporation  occupying  only  a 
small  space  in  the  center  of  what  is  commonly  known  as  London. 


Cities. 


London. 
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The  latter,  the  Metropolitan  District,  is  an  aggregation  of 
boroaghs  and  parishes,  each  with  its  separate  government.  But 
within  a  few  years  the  entire  Metropolitan  District  has  been 
provided  with  a  common  local  government  with  a  Municipal 
Council  having  nearly  the  same  powers  as  a  county  council. 

110.  Besides  the    civil    divisions  above  mentioned,   which  ate  dlStriltiL 
may  be  called  the  ordinary  civil  divisions,  there  are  in  particular 

places  districts  organized  for  special  purposes,  such  as  sanitary 
districts  or  drainage  districts.  These  are  managed  by  boards  of  ^'^ biSS^°*°^ 
officials,  often  known  as  Local  Boards,  which  are  generally  made 
up  of  already  existing  officers,  for  instance  the  officers  of  some 
borough  or  parish  contained  in  the  district,  who  exercise  these 
powers  in  addition  to  their  regular  ones.  Also  boards  com- 
posed of  local  officers  or  persons  appointed  for  the  purpose  are 
often  invested  with  special  powers  as  conservators  of  rivers  or 
harbors.  Such  boards  are  public  corporations,  in  which  the 
ownership  or  control  of  the  works,  structures  or  other  property 
to  which  their  duties  relate  is  vested. 

111.  The  powers  and  functions  of  local  government  are  thus      I'ooi  , 
apportioned  among  various  municipal  corporations  and  officers 

in  a  very  confused  way,  not  according  to  any  general  plan  nor 
uniformly  over  the  whole  country,  though  much  has  been  done 
lately  by  statute  towards  introducing  order  and  system.  The 
principal  subjects  with  which  it  deals  are  police  and  the  preser- 
vation of  order,  the  care  of  highways  and  bridges,  education,  the 
poor,  the  public  health,  the  sale  of  intoxicating  liquors  and 
local  taxation. 

The  general  principle  is  that  each  local  officer  exercises  independence 
an  independent  authority  and  is  not  subject  to  the  control  or  i<x»i ofli*-*-"- 
supervisiou  of  the  central  executive  government  or  of  any  official 
superior.  There  is  no  hierarchy  of  officers  in  graduated  ranks. 
If  a  breach  of  his  official  duty  by  a  public  officer  amounts  to  a 
crime,  he  may  of  course  be  prosecuted  and  punished  for  it ;  and 
if  he  commits  a  wrong  against  an  individual  or  fails  to  per- 
form a  specific  duty  which  he  owes  to  an  individual,  the  latter 
has  his  remedy  in  the  courts.^^     Aside  from  this,  the  only  check 

wSee  {1015. 
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upon  such  ofBcials  is  the  power  of  appointment  and  removal 
which  is  vested  in  the  Crown  or  in  case  of  some  petty 
officers  in  the  justices  of  the  peace,  or,  for  elective  officers,  the 
fear  of  displeasing  the  voters.  But  of  late  this  principle  has  to 
some  extent  been  departed  from,  and  various  departments  of  the 
government,  particularly  the  Home  Department  and  the  Local 
Government  Board,  have  been  vested  with  considerable  powers  to 
interfere  with  and  control  the  action  of  local  authorities. 
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CHAPTER  VI 

THE  CHUKCH  OF  ENGLAND. 

112.  Before  the  reformation  in  the  sixteenth  century  the  "^^ore"!!? 
English  church  was  a  branch  of  the  catholic  church  and  ackiiow-  '^'ormaUon. 
ledged  the  supremacy  of  the  Pope,  who  was  sometimes  represented 
in  England  by  his  legate.  Frequent  quarrels  arose  about  the  ex- 
tent of  the  Pope's  authority,  particularly  as  to  his  right  to  enter- 
t4iin  appeals  from  the  English  ecclesiastical  courts,  to  appoint  to 
offices  in  the  English  church  and  to  tax  the  clergy.     There  were     Ancient 

ecclesiAHficid 

also    disputes    between    the   church  and    the   civil   authorities  jurisdiction. 

about  the  extent    of  their  respective  jurisdictions,  the   church 

claiming  exemption  from  secular  control  and  the  right  to  try 

all  clerks  or  clergymen   accused  of  crime  in   her  own  courts, 

where   the   punishments  inflicted   were  often   farcical,  as   well 

as    to    punish  laymen  for    various  acts,  for    instance  adultery 

and  fornication,  which,    though  not    criminal    by  the  common 

law,    were    regarded    by    the    church    as    sins.*      At    the   re- ,t^^"^\j,, 

formation   however  the   English   church  broke  away    from   the      «**"«**»• 

Roman   church    and   repudiated  the   papal   authority,    and    by 

statute  the  King  was  made  the  head  of  the  church  instead  of 

the  Pope.     Since  that  time  the  church  has  been  subject  to  the 

civil  power,  and  its  authority  has  been  confined  to  ecclesiatical 

matters.     Its  articles  of  belief  and  its  rites  are  regulated  by  acts 

of  Parliament.     There  are  other   religious  bodies   in  England,    iMasentera. 

whose  members  are  called  dissenters  or  non-conformists.     The 

non-conformist  churches  however  are  mere  voluntary  societies 

like  churches  in  the  United  States. 

113.  Por  ecclesiastical  purposes  the  country  is  composed  of   ^orinceu, 
the  two  provinces  of  Canterbury  and  of  York,  each  under  an 
archbishop  or  metropolitan.     The  Archbishop  of  Canterbury  is  A^rchbishopfc 
the  higher  in  rank  and  is  known  as  the  Primate  of  England. 

1  As  the  punish  men  ts  in  those  cases  consisted  in  or  were  commutabia 
for  pecuniary  nnes  which  went  into  the  pockets  of  the  ecclesiastical  author- 
ities, those  courts  were  used  as  instruments  of  extortion  and  became  veiy 
odiouA  amonfc  the  people. 
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Dioceses. 


Bishops. 


Parishes. 


114.  E'lch  province  is  divided  into  dioceses  or  sees,  the 
province  of  Canterbury  containing  twenty-five  dioceses  and  that 
of  York  ten.  Over  every  diocese  is  a  bishop,  who  for  certain 
legal  purposes  is  called  the  ordinary,  who  has  a  general  super- 
intendence of  the  ecclesiastical  affairs  of  the  diocese  ,  and  in 
each  there  is  a  cathedral  or  principal  church,  to  which  is  attached 

"^iSiaiHc/"^  a  chapter  or  council  consisting  of  a  number  of  canons  with  a 
d<*{in  at  their  head.  The  dean  and  canons  perform  divine 
service  in  the  cathedral  and  advise  the  bishop  in  the  affairs  of 
the  diocese.  Archbishops  and  bishops  were  formerly  elected  by 
the  chapters  of  their  cathe<lral  churches  ;  and  this  usage  is 
still  observed  in  point  of  form,  but  the  chapter  is  bound  to 
elect  the  person  nominated  by  the  Crown.     Under  the    bishop 

Archdencons.  are  ouc  or  morc  archdeacons,  who  assist  him  or  act  in  his  place 
in    various  matters,  and  the  archdeaconries  are  again  divided 

Rural  deans,  iuto  Tural  dcancries  which  are  committed  to  the  charge  of  rural 
deans.     These  oflScers  are  appointed  by  the  bishop. 

115.  The* smallest  ecclesiastical  subdivision  is  the  parish, 
which  is  generally,  but  not  always,  conterminous  with  a  township 
or  manor.  Every  parish  has  a  parish  church  and  a  parish 
priest.     The  latter  is  called  rector  or  vicar. 

A  rector  or  parson  (persona  ecclesice)  is  one  who  not  only 
has  spiritual  charge,  or  cure  of  souls,  in  the  parish  but  also 
has  full  possession  of  its  temporalities,  the  parsonage  house,  the 
glebe,  or  land  set  apart  for  the  use  of  the  priest,  and  the  tithes* 
of  the  parish,  in  which  he  has  an  estate  or  property  for  his  life. 
In  certain  cases  however  the  right  to  the  temporalities  has 
become  vested  in  various  ways  in  some  person  other  than  the 
rector,  who  is  known  as  an  appropriator  or  impropriator. 
He  is  bound  to  provide  a  proper  person  to  act  as  parish  priest. 
A  person  so  appointed  is  called  a  vicar  (vicarius),  and  a  portion 
of  the  emoluments  of  the  living  are  set  apart  for  him,  the  re- 
mainder going  to  the  appropriator.  A  curate  is  a  priest  hired 
to  assist  a  rector  or  vicar  or  to  perform  his  duties  for  him. 

Wardens  or  church  wardens  are  oflScers  of  the  parish  wha 
Vestrymen,   hftve  Charge   of   its    property,   and   vestrymen    are    its   general 
executive  officers.     There  is  also  a  parish  clerk.     These  officers 


Bectora 


Appropria 
tors. 


Vicars. 


Cnmtes. 


Warden  9. 


2  See  {119. 
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are  appointed  in  different  ways  in   different  parishes  according 
to  custoiD.     Some   of  the  business  of  the   parish  is  transacted    ^l5!&. 
in  vestry  meetings  composed  of  the  rate  payers  of  the  parish, 
which  meetings  correspond  to  the  ancient  township  assemblies. 

116.  EcclesiasticJil   persons,  called  also  clerks,  clergymen,  EociedMtian 
persons  in  holy   orders    or  spiritual    persons,  are  divided  into 
bishops,   priests    and    deacons,  who    t^lce    rank    in    the   above 

order.  A  deacon  can  not  administer  the  sacrament  of  the 
Lord's  supper  or  hold  a  cure  of  souls,  but  he  may  be  licensed 
to  preach  and  baptize.  Clerks  are  admitted  to  their  office 
by  ordination  by  a  bishop.  A  clergyman  can  not  be  a 
member  of  the  House  of  Commons,  hold  any  municipal  office, 
or  while  holding  any  ecclesiastical  office  engage  in  trade  or 
farming.  He  is  excused  from  serving  on  juries,  and  can  not  be 
arrested  while  performing  divine  service  or  on  his  way  to  or 
from  it.  Clergymen  by  statute  are  now  permitted  to  renounce 
their  orders,  which  formerly  they  could  not  do. 

117.  Convocation  is  an  ecclesiastical  legislative  assembly,  convooatioB. 
composed  of  two  houses,  an  upper  House  of  Bishops  and  a  lower 

House  of  Delegates  representing  the  inferior  clergy.  It  meets 
pursuant  to  a  summons  from  the  Crown.  It  can  make  canons,  Cttsona. 
or  ecclesiastical  statutes  concerning  spiritual  matters,  which 
when  approved  by  the  Crown  are  binding  on  clergymen  ;  but 
in  order  to  bind  the  laity  they  must  be  affirmed  in  Parliament. 
Formerly  the  taxes  of  the  clergy  were  imposed  by  themselves  in 
Convocation,  but  that  practice  long  since  became  obsolete. 

118.  An  ecclesiastical  office   with   the   income  attached  to    Benefloaib 
it,  for  instance  the  rectorship  of  a  parish,  is  called  a  benefice 

or  living.  The  right  to  appoint  or  present  a  clerk  to  a  living  ▲dTowaons. 
from  time  to  time  whenever  the  living  falls  vacant  is  an  ad- 
Towson,  and  the  person  having  the  advowson  is  known  as  the 
patron,  who  may  be  the  King,  the  bishop  or  a  private  person. 
Very  often  the  lord  of  a  manor^  has  the  right  of  presentation  to 
the  church  upon  the  manor  as  an  incident  to  his  lordship,  so 
that  if  he  conveys  the  manor  to  another  that  right  goes  with  it. 
Sach  an  advowson  is  said  to  be  appendant  to  the  manor.  Any 
other  advowson  is  an  advowson  in  gross.^    But  in  every  case  a 

>  See  {453.     «  See  1 512. 
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patron  must  present  a  clerk  who  is  canonically  qualified  to  hold 
the  position.  The  clerk  on  heing  presented  by  the  patron  is 
instituted  by  the  bishop.  If  a  properly  qualified  clerk  is  pre- 
sented by  the  patron  the  bishop  may  be  compelled  by  the  eccle- 
Lapse.  siastical  courts  to  admit  him.  If  on  a  vacancy  happening  the 
patron  neglects  to  present  a  clerk  within  a  certain  time, 
there  is  said  to  be  a  lapse,  and  the  right  of  presentation 
passes  to  the  ordinary,  or  on  his  neglect  to  the  metropolitan, 
and  ultimately  to  the  Crown  by  the  neglect  of  the  metropolitan. 

■it^OToTt*  *^°  advowson  is  a  species  of  property  which  may  be  freely 
bought  and  sold,  and  so  is  the  right  of  making  a  single  pre- 
sentation, for  instance  the  next  presentation,  which  may  be 
esparated  from  the  advowson  and  sold  by  itself.  But  although 
Simony,  the  right  to  appoint  to  a  living  may  be  sold,  yet  for  the  clerk 
to  pay  or  for  the  patron  to  receive  any  money  or  reward  for  the 
appointment  of  a  particular  person  amounts  to  the  crime  of 
simony,'^  and  makes  the  appointment  void,  the  right  of  that  pre- 
sentation being  forfeited  to  the  Grown. 
Tithes.  119.  Tithes  are  a  kind  of  tax  imposed  for  the  benefit  of 

the  church.  They  are  regularly  payable  to  the  rector  of  the 
parish  and  form  an  important  part  of  the  emoluments  of  his 
living,  but  sometimes  to  a  vicar,  and  in  certain  cases  the 
right  to  them  has  passed  into  the  hands  of  an  impropriator. 
Tithes  are  a  tenth  part  of  the  annual  profits  of  land  or  labor. 
Praedial  tithes  are  of  crops  grown  upon  land,  mixed  tithes  of 
the  fruits  or  increase  of  stock  kept  upon  land,  and  personal 
tithes  of  the  income  from  trades  or  occupations.  These  last  are 
in   most  places  no  longer  payable.     Land  may  be  freed  from 

oompositioiis.  tithes  by  a  real  composition,  which  is  where  some  real  property* 
has  been  given  to  the  church  in  consideration  of  which  the 
land  is  to  be  discharged  from  paying  tithes;  or  by  prescription^ 
the  tithes  may  be  commuted  for  a  fixed  sum  of  money  or 
some  other  payment  in  place  of  the  regular  tenth,  (ill  Such  a 
jfodiM.  customary  manner  of  tithing  is  called  a  modus  (modus 
decimandx). 

6  So  named  from  the  offence  of  Simon  Magna.    Acts  VIII,  19. 
6  See  2448.  7  See  {592. 
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120.  After  the  separation  of  the  thirteen  Enfflish  colonies,     The  old 
or  states,  in  America  from  the  mother  country,  they  formed  in       **°°* 
1782  a  loose    confederation    under  "  Articles  of  Confederation 

and  Perpetual  Union,"  which  provided  for  a  federal  Congress 
composed  of  delegates  from  the  several  states  and  an  executive 
committee  appointed  by  Congress.  But  the  government  thus 
set  up  was  a  mere  representative  of  the  states  and  had  no  ability 
to  act  directly  upon  individuals.  It  had  no  eflScient  executive, 
no  courts  of  its  own,*  no  power  to  levy  taxes  or  enforce  its  laws 
by  its  own  officers.  It  could  only  act  through  the  instrumentality 
of  the  state  governments,  and  if  they  refused  or  neglected  to 
comply  with  its  requests  it  was  powerless.  Because  of  its  weak- 
ness it  fell  into  contempt,  and  affairs  were  drifting  toward 
anarchy,  when  in  February,  1787,  Congress  advised  the  calling 
of  a  convention  of  delegates  from  the  states  to  revise  the  articles  gStuti^nai 
of  confederation  and  propose  amendments  to  be  ratified  by  *^°^®'* 
Congress  and  the  states.  The  convention  met  in  May  follow- 
ing, and  coming  soon  to  the  conclusion  that  merely  amending 
the  articles  of  confederation  would  not  be  sufficient,  assumed 
the  task  of  preparing  an  entirely  new  constitution  for  the 
creation  of  a  central  government  which  should  exercise  its 
powers  directly  and  independently  of  the  state  governments. 
The  constitution  provided  that  it  should  go  into  effect  as  soon  ^**orth«*"'" 
as  it  was  ratified  by  nine  states.  Eleven  states  ratified  it  ^^^^  ^^^^' 
promptly,  and  the  new  government  of  the  United  States  of 
America  was  organized  and  went  into  operation  in  April, 
1789.  The  other  two  states,  North  Carolina  and  Bhode  Island, 
came  in  soon  afterwards. 

121.  The  constitution    provides  for  its    own  amendment.'  ^"tofhe'^*^' 

'  '  ■  ■  .  I  ■  .  ■  ^    coodtitutiun. 

1  It  had  authority  to  establish  prize  courts  (see  {193)  and  courtB  tor 
the  trial  of  piracies  and  felonies  committed  on  the  high  seas. 
«Art.  V. 
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An  amendment  must  be  proposed  by  two  thirds  of  each  house 
of  Congress  or  by  a  conveution  called  by  Congress  on  the  ap- 
plication of  the  Legislatures  of  two  thirds  of  the  states,  and 
must  be  ratified  by  three  fourths  of  the  states  through  their 
Legislatures  or  through  conventions  elected  for  that  purpose. 
No  convention  to  propose  amendments  has  ever  been  called, 
but  fifteen  amendments  have  been  proposed  by  Congress  and 
added  to  the  constitution. 
TbPbmof  The  first  ten  ameudments  constitute  what  is  often  called 

the  bill  of  rights.  They  contain  provisions  for  the  protection 
of  the  fundamental  rights  of  individuals,  and  were  adopted  in 
1791  in  accordance  with  recommendations  made  by  several 
states  at  the  time  of  ratifying  the  constitution  that  a  bill  of 
The  later  rights  be  inserted  iu  it.  The  eleventh  aud  twelfth  amendments 
relate  to  suits  against  states  and  to  the  method  of  eh'cting  the 
President  and  Vice-President.  The  last  three  were  enacted 
after  the  civil  war  to  abolish  slavery  and  secure  civil  and 
political  rights  to  the  freedmen. 

^toTJST  1-^*  '^^^  constitution,  the  laws  of  the  Uuiied  States  made 

^°'*'       in  pursuance  thereof  and  treaties  made  under  the  authority  of 

the  United  States  are  declared  to  be  the  supreme   hiw  of  the 

land,  anything  in  the  constitution  or  laws  of  any  state  to  the 

Sott^ril'il!  contrary  notwithstanding.  Therefore  any  provision  in  an  act 
of  Congress  or  a  treaty  which  is  not  pursuant  to  and  author- 
ized by  the  constitution,  or  any  provision  in  a  state  constitution 
or  law  which  is  contrary  to  the  constitution,  has  not  the  force 
of  law.  It  is  said  to  be  unconstitutit)nal,and  is  wholly  void  ;  no 
court  will  enforce  it,  and  any  one  may  disobey  it  with  impunity. 

^"JrtI*tod^  It  has  often  bem  supposed  that  this  power  of  the  courts  to  de- 

tuu^Told.^*^  clare  a  legislative  act  void  and  refuse  to  enforce  it  was  peculiar 
to  American  jurisprudence  and  that  in  Ameiioa  it  was  confined 

Is  not  p«^a.  to  the  Supreme  Court  of  the  United  States.     But  that  is  not  so. 

litr  t«  the 

rnit*,! s:ate«.  Wlieurver  in  any  country  there  is  a  supreme  lei;i<hitive  authority 
and  also  inferior  ones  exercising  only  delegated  powers,  and 
their  enactments  conflict,  those  of  the  lower  legislature  must 
give  way  to  the  higher.  Thus  in  England  thi*  King  in  Council 
or  the  county  councils  have  certain  Kgislative  j»ower8 ;  but 
if    a    royal   order   in    council    or   a    rule    made    by   a  county 
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council  is  contrary  to  an  act  of  Parliament,  it  is  of  course  void. 
The  peculiarity  of  the  American  system  is  that  the  ordinary 
legislative  bodies  which  make  statutes  have  not  the  supreme 
lej^islative  authority.  That  authority  resides  in  the  legislative 
hodies  which  can  amend  the  constitution.  In  England  Parlia- 
ment is  the  supreme  legislature,  so  that  an  act  of  Parliament 
is  in  all  cases  legally  valid.  The  same  principle,  that  an  in- 
ferior law  making  body  can  not  overstep  the  limits  set  to  its 
authority  by  the  sovereign,  prevails  in  both  countries,  but  in  the 
United  States  the  occasions  for  its  application  are  more  numer- 
ous and  striking;.  And  if  a  supposed  law  is  really  no  law  at  ^^^^J^^^ 
all,  it  is  pecessarily  the  duty  of  any  court  before  which  the  *^"  ^ouru. 
question  may  arise  so  to  declare.  The  lowest  court  is  as  much 
bound  as  the  highest  to  render  judgment  according  to  law,  and 
therefore  can  not  avoid  deciding  whether  or  not  an  alleged  rule 
of  law  actually  exists.  But  the  inferior  courts  are  extremely  re- 
luctant to  hold  a  statute  unconstitutional,  and  will  never  do  so 
except  in  a  very  clear  case.  The  courts  however  have  no  author-  ^JfutoT^Jt^o* 
ity  to  pronounce  upon  the  constitutionality  of  a  statute  unless  ^moUonl" 
a  case  involving  the  question  is  actually  brought  before  them  for 
decision.  It  is  characteristic  of  the  judicial  power  generally 
that  it  does  not  act  of  its  own  motion  like  the  executive  and 
legislative  powers,  but  waits  to  be  called  upon.  Nor  will  the 
courts  knowingly  permit  a  fictitious  case  to  be  made  up  for  the 
purpose  for  testing  the  validity  of  a  law  ;  there  must  be  an  actual 
litigation. 

123.  From  the  beginning  there  existed  a    wide  difference  ^the°uSoL 
of  opinion  as    to  the  nature   of  the   constitution   and   of  the 
government  which  it    created.      The    advocates   of    what  was 
known    as     "state    rights"     or   "state      sovereignty"    main-   right'doo. 
tained   that  the  constitution  was    merely   a    compact  between       *^""* 
the    independent   and    sovereign    states,    from    which    any    of 
the  parties   might    withdraw    at  pleasure,    and    under    which 
each  state,  since    there  was  no    superior    authority    to   judge 
between  them,  retaiued  the  power  to  decide   for  itself  whether 
any   act   of   the  central   government    was  in    violation  of   the 
compact.     On  the  other  hand  what  may  be  called  the  national  The  national- 
party  held  the  view  that  the  constitution  created  not  merely  a 
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league  of  states  but  a  true  national  government,  whose  powers 
were  not  derived  from  the  states  but  directly  from  the  people  like 
the  powers  of  the  state  governments  themselves,  that  the  Union 
was  legally  indissoluble,  and  that  the  authority  to  pronounce 
upon  the  validity  of  the  acts  of  the  national  government  abode 
only  in  the  courts^  and  ultimately  in  the  Supreme  Court  of  the 
"^^^^i*^  United  States.'  It  would  have  been  difficult,  if  not  impossible, 
oonatituuon.  ^^  j^^^^^  ^^^  ^j^^  Constitution  adopted  at  all  if  it  had  distinctly 

enunciated  either  of  those  theories,  so  violent  at  the  time  of  its 
making  was  the  conflict  of  opinions  and  so  great  the  jealousy 
among  the  people  of  a  strong  central  government.  As  it  was, 
only  the  pressure  of  dire  necessity  forced  its  acceptance  upon  a 
somewhat  reluctant  people.  Therefore  its  language  was  pur- 
posely left  ambiguous  on  that  point.  This  was  the  great  com- 
promise of  the  constitution,  in  which  were  hidden  the  seeds  of 
civil  war. 

'^^^^qS^nr*  124.  After  the  organization  of  the  government  this  doubt 

•ontroversy.  rgniained.  The  discussion  circled  mainly  about  two  questions : 
(1)  The  right  of  a  state  to  nullify  an  act  of  Congress,  that  is, 
to  prohibit  its  enforcement  within  the  state,  on  the  ground  of  its 
being  opposed  to  the  constitution  ;  and  (2)  the  right  of  a  state 

Huiiiflcatioii.  to  seceed  from  the  Union.  In  1832  the  state  of  South  Carolina 
passed  an  ordinance  purporting  to  nullify  certain  laws  of  Con- 
gress relating  to  import  duties,  but  repealed  the  ordinance  almost 
Beoewion.  immediately.  In  1861  the  southern  states,  fearing  that  the 
government  would  interfere  with  the  institution  of  slavery 
which  existed  in  those  states,  attempted  to  seceed  and  form  a 
separate  confederacy  of  their  own.  This  led  to  a  war  between 
the  national  government  and  the  seceeding  states,  which  resulted 
in  the  victory  of  the  government  and  the  definitive  establish- 
ment  of  the  national  theory  of  the   constitution.  "'  It   is  now 

Thfl  United  settled  and  acknowledged  by  all  that  the  United  States  is  a 
Batton.  nation  and  not  a  mere  league  of  states,  and  that  there  is  no 
constitutional  right  of  nullification  or  secession.  If  a  state  is 
ever  to  withdraw  from  the  Union,  it  will  not  be  under  any  legal 
right  to  do  so  reserved  to  it  in  the  constitution  but  in  the 
exercise  of  the  extra-legal  right  of  revolution. 

8  See  {204. 
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12B,  The  government  of  the  United  States,  though  a  true  '^f.f^'J*™ 
national  government,  is  nevertheless  one  of  limited  powers.  go^wLmeLt 
It  is  not  intended  that  it  shall  perform  all  the  functions  of  a 
government,  but  only  certain  ones.  Most  of  the  work  of  govern- 
ment is  done  by  the  states.  The  states  are  not  provinces  sub- Th®^***®''*'? 
ordinate  to  the  central  government,  but  stand  independently 
by  its  side,  no  more  subject  to  its  authority,  except  in  a  very 
few  points  specified  in  the  constitution,  than  it  to  theirs.  By 
the  constitution  the  sovereign  authority  has  created  or  adopted 
two  sets  of  organs  for  expressing  and  enforcing  its  will,  namely, 
the  national  government  and  the  state  governments,  neither 
of  which  is  superior  to  the  other.  The  powers  and  functions 
of  government  are  divided  into  two  parts.  One  part  is  committed 
to  the  national  government  and  the  other  to  the  states,  and  as 
a  general  rule  neither  can  control  or  in  any  way  interfere  with 
the  doings  of  the  other. 

The  rule  is  that  the  national  c^overnment  has  such  powers    Divimon  of 

^  ^  *  the  powers  of 

only  as  are  given    to  it    by  the  constitution,  while  the  states  government. 

have  all  powers    that  are  not    taken  away  from  them  by   the 

constitution;  the  unspecified  residuum  of  governmental  authority 

is  in  the  states,  not  in  the  national  government.     Therefore  in 

any  case  of  doubt  the  presumption  is  against  the  jurisdiction  Preswmption* 

of  the  national   government  and    in  favor   of  that  of  a  state,  jurisdiction. 

This  applies  however  only  to  the  question,  with  what  subjects 

the  national  government  may  deal,  not  to  its  manner  of  dealing 

with  them.     When  it  is  once  established  that  a  certain  subject 

is  within  its  jurisdiction  at  all,  it  exercises  as  to  that  subject  all 

the  powers  of  sovereignty  except  so  far  as  it  is  restrained  by 

constitutional  prohibitions. 

126.  There  have  always  been  two  schools  of  constitutional    i^i'j^i^*  ""J. 
constructionists,  the  strict  constructionists,   who  have   insisted    ''or"Vie" 
that  the  national  government  had  no  powers  which  were  not  ex-  *^'^"*^*^"^*'^^ 
pressly  and  in  terms  conferred  upon  it  by  the  constitution  and 
that  even  the  express  grants  of  power  in  that  instrument  should 
be  strictly  construed,  and  the  liberal  constructionists  who  have 
propounded  the  doctrine  of  implied  powers,  that  is,  that  certain 
powers  must  be  understood  to  have  been  conferred  upon  the  na- 
tional government  in  the  constitution  by  implication  though  not 
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in  express  terms,  and  have  advocated  a  constraction  of  the  con- 

stitutioD   according  to  its  spirit   rather  than    its   strict  letter. 
theooSrti'  The    courts   in   construing   the  constitution   hare  avoided   the 

extreme  positions  of  both  schools,  and  have  admitted,  though 

cautiously,  the  theory  of  implied  powers. 
Powers  «x.  127-  Generally  those  matters  which  are  of  common  concern 

presaly  grant-  *' 

^Midoliii  *®  ^^®  whole  people  or  as  to  which  it  is  important  that  there 
govcinment.  gij^yj^j  \^^  ^  uuiform  rulc  for  the  whole  country  are  committed 
to  the  charge  of  the  national  goverumeut.  The  subjects  ex- 
pressly named  in  the  constitution  are  the  following:^  foreign 
relations  ;  war  and  peace ;  the  army  and  navy ;  commerce,  which 
here  means  not  simply  traffic  but  all  intercourse,  with  foreign 
nations,  with  the  Indian  tribes/  and  between  the  states;  na- 
turalization ;  bankruptcy  ;  the  coinage  of  money  and  the  regula- 
tion of  its  value;  weights  and  measures;  the  postal  service; 
patents  and  copyrights  ;  piracies  and  felonies  on  the  high  seas  and 
the  whole  of  the  jurisdiction  in  admiralt}- ;  and  the  government 
of  the  District  of  Columbia,  the  territories  and  the  national 
forts,  niaprazines,  arsenals,  dockyards  and  other  places  owned  by 
Taxation  and  the  national  government.     For  those  purposes  the  government 

borrowiug  ^  ,  ,  ^ 

money.  niay  raisc  money  by  taxation  or  by  borrowing,  and  it  may  make 
all  necessary  laws  to  carry  into  effect  the  powers  entrusted  to  it. 

Admission  of  Congress  is  required  t(^  guaranty  to  every  state  a  republican 

form  of  government,  and  may  also  admit  new  states  into  the 
union.  Many  new  states  have  been  admitted,  so  that  the 
number  of  states  is  now  (1906)  lorty-eight 

^aT'probibi.  12S.  Besides  grants  of  power  to  the  national  government 

^^^^  tl)e  con^^titntion  contains  prohibitions  of  certain  acts  by  the 
national  txovernment  and  also  bv  the  states.  Some  of  these  are 
of  a  public  nature,  intended  to  define  more  accurately  the  limits 
of  national  and  state  jurisdiction,  to  prevent  unfair  discrimina- 
ti»)ns  between  the  states  or  their  citizens,  to  secure  freedom  of 
trade  and  intercourse  between   all  parts  of  the  country  or  to 


*  Art.  I,  ?8. 

•'»  The  legal  pofsition  of  the  Indians  ia  peculiar.  They  are  subject  to 
the  government,  but  ihey  are  usually  permitted  to  retaia  their  own  tribal 
governments  and  laws.  They  are  not  citizeuM  and  do  not  pay  taxes,  and 
tlie  national  govern  meat  makes  treaties  with  the  tribe:^  as  with  loreiga 
nations. 
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protect  the  political  rights  of  citizens,  or  for  other  purposes  of 
public  interest,  while  others  are  intended  to  protect  the  private 
rights  of  individuals  against  arbitrary,  and  tyranical  violation. 
Most  of  the  latter  class  of  provisions  and  some  of  the  former  will 
be  more  conveniently  noticed  in  connection  with  the  special 
topics  to  which  they  relate  in  other  parts  of  this  work,  but  the 
following  may  properly  he  mentioned  here. 

Slavery  is  abolished.*    Neither  the  United  States  nor  any  prohfwain*. 
state  shall  grant  any  title  of  nobility/  set  up  any  state  church 
or  deprive  any  person  of  life,  liberty  or  property  without  due 
process  of  law.*    The  words  life,  liberty  and  property  are  here 
used  to  include  all  personal  and  private  rights. 

No  preference  is  to  be  given  by  any  regulation  of  com-  ^^^Jn^ttl**"* 
merce  or  revenue  to  the  ports  of  one  state  over  another.  go^SSi^t. 
Freedom  of  religion,  of  speech  and  of  the  press,  the  right  of 
peaceable  assembly  and  petitioning  the  government,  and  the 
right  of  the  people  to  keep  and  bear  arms*  are  not  to  be  in- 
fringed.^* No  soldier  shall  in  time  of  peace  be  quartered  in 
any  house  without  the  consent  of  the  owner,  or  in  time  of 
war  except  in  a  manner  to  be  prescribed  by  law.^  Quartering 
soldiers  upon  them  is  a  practice  that  has  often  been  resorted 
to  by  tyranical  governments  to  annoy  or  intimidate  political 
opponents. 

129.  Provisions  relating  to  the  states  are  as  follows."  Full  ,p^^ngmhe 
faith  and  credit  shall  be  given  in  each  state  to  the  public  ""^^^ 
acts,  records  and  judicial  proceedings  of  every  other,  and  Con- 
gress may  by  law  provide  how  those  shall  be  proved.  The 
citizens  of  each  state  shall  be  entitled  to  all  the  rights  of  citizens 
in  every  state.  Criminals  fleeing  from  one  state  to  another 
are  to  be  given  up ;  also  fugitive  slaves,  but  this  is  happily 
now  of  no  importance."  No  state  shall  make  any  treaty  or 
alliance,  grant  letters  of  marque  or  reprisal,**  coin  money,  emit 
bills  of  credit,  make  anything  but  gold  and  silver  coin  a  legal 
tender  in  payment  of  debts,  pass  any  law  impairing  the  ob- 
ligation of  contracts,  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States,  or  deny  to  any  person  within  its 

•  XIII  Amend.    7  Art  I,  {9,  10.    »  V  and  XIV  Amend.  »  See  {1176. 
01 1  and  II  Amend,    u  III  Amend,    i^  Art  I,  i  10.    w  Ait   IV.    "  See  J568. 
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jurisdiction  the  equal  protection  of  the  lawg.^  No  state  shall 
without  the  consent  of  Congress  lay  any  import  or  export  or 
tonnage  duties,  keep  troops,  i.e.  regular  troops  as  distinguished 
from  militia^  or  ships  of  war  in  time  of  peace,  enter  into  any 
agreement  or  compact  with  another  state  or  with  a  foreign 
power,  or  engage  in  war  unless  actually  invaded  or  in  such 
eminent  danger  as  will  not  admit  of  delay. 

Form  of  the  130*  The  national  government  set  up  by  the  constitution 
is  republication  in  form,  but  in  the  principles  upon  which  it 
is  based  and  its  general  plan  it  resembles  the  English  govern- 
ment, from  which  indeed  it  was  copied,  though  with  various 
modifications  to  adapt  it  to  the  circumstances  of  the  American 
people.  The  principles  indicated  in  the  English  rule  that  the 
King  can  do  no  wrong  apply  in  the  United  States  to  the  na- 
tional and  state  governments. 
LegisiatiTB,  Governmental  powers  are  distinguished  in  the  constitution 

*°poweifa!**  as  legislative,  executive  and  judicial,  and  these  are  carefully  se- 
parated and  entrusted  to  difi^^reut  departments  of  the  government. 
Nevertheless  this  separation  is  not  and  can  not  possibly  be  made 
complete.  Various  executive  and  judicial  ofScers  exercise  the 
power  to  make  rules,  for  instance  rules  of  courts  to  regulate 
their  own  procedure,  which  to  some  extent  have  the  force  of 
law,  but  subject  to  the  superior  authority  of  Congress. 

CongTCM.  131.  The  legislative  authority  is  vested  in  Congress,  which 

consists  of  a  Senate  and  a  House  of  Representatives. 
The  Senate.  132.  The  Senate  is  composed    of  two  senators   from  each 

state  )  and  the  constitution  declares  that  no  state  shall  by  any 
amendment  to  the  constitution  be  deprived  without  its  consent  of 
its  equal  representation  in  the  senate.^*  Senators  are  chosen  by 
the  Legislatures  of  the  states  for  six  years,  but  have  been  arranged 
by  lot  into  three  classes  one  of  which  goes  out  of  office  every  two 
years.  The  Vice-President  of  the  United  States  is  president  of 
the  Senate,  but  has  no  vote  except  in  case  of  a  tie.  The  Senate 
chooses  its  other  officers,  such  as  a  clerk  and  a  sergeant  at 
arms,  who  is  its  executive  officer,  and  also  elects  a  presiding 

»5XIV  Amend. 

i<>This  k  aa  attempt  to  make  an  irrevocable  law.    See  {5. 


THE  UNITED  8TATE8  GOVERNMENT.  81 

officer  pro  tempore  when  the  Vice-President  is  absent  or  when 
he  is  exercising  the  office  of  President  of  the  United  States* 

133.  The   members  of  the  House  of  Representatives  are  The^^jj^of 
elected  directly  by  the  i)eople  of  the  states,  an  entirely  new  House       **^**' 
being  chosen  every  two  years.     Each  state  has  a  number  of  repre- 
sentatives   proportionate    to    its    population,    excluding    Indians 

nnt  taxed,  the  largest  state  now  sending  thirty-four  repre- 
sentatives and  the  smallest  one.  A  census  of  the  United  The  ccnsaa. 
States  is  taken  every  tenth  year,  and  it  is  the  practice  to 
make  a  reapportionment  of  representatives  among  the  states 
after  each  census.  The  right  to  vote  for  representatives  to  '^hl^^^ 
Congress  is  enjoyed  in  each  state  by  the  same  persons  who 
are  entitled  to  vote  for  members  of  the  most  numerous  branch 
of  the  state  Legislature,  so  that  it  depends  upon  the  laws  of 
the  several  states  and  is  not  everywhere  the  same.  But  the 
fourteenth  amendment  to  the  constitution,  which  was  adopted 
after  the  civil  war  for  the  purpose  of  compelling  the  southern 
states  to  admit  the  recently  emancipated  negro  slaves  to  the 
elective  franchise,  provides  that  if  a  state  denies  the  franchise 
to  any  male  inhabitants  being  citizens  of  the  United  States 
and  twenty-one  years  of  age,  except  for  crime,  its  representa- 
tion in  Congress  shall  be  proportionately  reduced.  That  not 
being  found  effectual,  the  fifteenth  amendment  in  1870  enacted 
directly  that  the  right  of  citizens  of  the  United  States  to  vote 
should  not  be  denied  or  abridged  by  the  United  States  or  by  any 
state  on  account  of  race,  color  or  previous  condition  of  servitude. 
The  House  chooses  its  own  speaker,  clerk,  sergeant  at  arms  tSf  hoIu©. 
and  other  officers. 

134.  Congress  is   empowered    to    regulate  by   statute  the  CoDgresBioiiAi 
time,  place  and  manner  of  choosing  senators  and  representatives, 

except  as  to  the  place  of  choosing  senators,  which  must  necessarily 
be  done  at  the  place  where  the  state  Legislature  meets.  So  far 
as  Congress  does  not  interfere,  these  matters,  as  well  as  the 
method  of  filling  vacancies  in  the  House  of  Kepresentatives, 
are  left  to  be  determined  by  state  laws.  Congress  has  provided 
that  each  state  shall  be  divided  into  congressional  districts, 
from  each  of  which  one  representative  shall  bo  chosen.  The 
elections,  which  must  be  by  ballot,  are  held   on  the   Tuesday 
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after  the  first  Monday  in  Norember  of  the  even  numbered 
years,  so  that  once  in  four  years  they  coincide  with  the  pres- 
idential election.  The  new  Congress  comes  into  existence  at 
noon  on  the  fourth  day  of  March  following. 

th«^!uML  l^b*  Each  house  is  the  judge  of  the  elections,  returns  and 

qualifications  of  its  own  members,  and  the  houses  have  not 
thought  fit  to  commit  the  decision  on  such  matters  to  the  courts 
as  the  English  Parliament  has  done.  A  majority  of  each 
house  constitutes  a  quorum  for  doing  business,  but  a  smaller 
number  may  adjourn  from  day  to  day  and  may  compel 
the  attendance  of  absent  members.  Each  house  may  make 
rules  for  its  own  procedure,  punish  its  members  for  dis- 
orderly behavior  and  by  a  two  thirds  vote  expel  a  member. 
It  must  keep  a  journal  of  its  proceedings  and  publish  the  same, 
except  such  portions  as  in  its  judgment  may  require  secrecy. 
Congress  must  meet  at  least  once  a  year,  and  neither  house 
may  without  the  consent  of  the  other  adjourn  for  more  than 
three   days  nor   to  any   other  place   than  that   where  the  two 

mombenL  ^^^^^^^  ^^^  sitting.  8enators  and  representatives  receive  pay 
from  the  national  treasury,  they  are  privileged  from  arrest  ex- 
cept for  treason,  felony,  and  breach  of  the  peace,  during  their 
attendance  at  Congress  and  while  going  to  and  returning  from 
it,  and  for  any  speech  or  debate  in  either  house  they  shall  not 
be  questioned  in  any  other  place.  No  senator  or  representative 
can  during  the  term  for  which  he  was  elected  be  appointed  to  any 
civil  office  under  the  United  States  which  has  been  created  or 
the  emoluments  of  which  have  been  increased  during  such  term, 
nor  can  any  office  holder  under  the  United  States  be  elected  a 
member  of  either  house. 
TbeBgnnw  jgg^  A   bill  to   bocome  a   law   must  be  passed  by   both 

houses,  and  bills  for  raising  revenue  must  originate  in  the 
House  of  Representatives  but  may  be  amended  in  the 
Senate.      The    consent    of    the    President    is    also    required 

The  Teto  before  a  bill  can  become  a  law.  If  he  disapproves  of  a  bill  he 
may  veto  it,  that  is,  may  send  it  back  to  the  house  where  it 
originated  with  a  statement  of  his  objections  to  it.  If  how- 
ever it  is  again  passed  by  a  two  thirds  vote  in  both  houses,  it 
becomes  a  law  notwithstanding  the  President's  veto«    The  same 
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result  happens  if  the  President  keeps  a  bill  ten  days,  Sundays 
excluded,  without  either  signing  it  or  returning  it  to  Congress, 
unless  Congress  has  adjourned  in  the  mean  time. 

137.  The  executive    power  is  vested  in  a  President,  who '^**®^''^|^* 
must  be  a  natural  born  citizen  of  the  United  States.**     There    ^'««<i«"'' 
is  also  a  Vice-President,  who  besides  presiding  in    the  Senate 
takes  the  place  of  the  President    in  case  of  the  latter's  death 
or  disability.     The  President  and  Vice-President  are  elected  in 
the  following  manner,  and  hold  ofSce  for  four  years. 

Each   state   appoints  in  such    manner  as   its   Legislature  ^SSstoSS^ 
directs  a  number  of  presidential  electors  equal  to  the  number 
of  its  senators    and  representatives  in  Congress.     Formerly  in 
some  states  the  electors    were  chosen    by  the  Legislature,  but 
now  in  all  the  states  directly  by  the  people,  the  qualifications 
of  a  voter  being  the  same  as  for  the  choice  of  a  member  of  the 
House  of  Bepresentatives.     The  election  is  held,  pursuant  to  a 
law  of  Congress,  on  the  Tuesday  after  the  first  Monday  of  No- 
vember   every    fourth  year.      The    electors    having  been    thus  '^^^•^^'^ 
chosen,  meet  in    their  respective  states    and  cast    their  votes     ^^vSi* 
for   President  and  Vice-President,  and  certify   their   votes   to    ^®*^^*"^ 
the  president  of  the  Senate,  who  opens  them    in  the  presence 
of  both  houses  of  Congress  and  declares  the  result.     Formerly 
each  elector  voted  for  two  persons  for  President,  and  the  person 
receiving  the  most  votes  was  chosen  President  and  the  one  re- 
ceiving the  next  largest  number  Vice-President.     But  by  the 
twelfth  amendment  to  the  constitution  in  1804  that  was  changed, 
and  the  electors   now  vote  for  President   and  Vice-President 
separately.      A  majority  of  the   votes  of  the  electoral  poUege 
is   necessary    for    an  election.      If   no  person   receives  a  ma-  ^om^nJ^ 
jority,  the  President  is  chosen  by  the  House  of  Bepresentatives 
voting   by    states,  the  representatives  from   each  state  having 
one  vote,  and  the  Vice-President    by  the  Senate.     It  was  the  cbamje  in  tba 
intention  of  the  framers  of  the  oonstitution  that  the  electoral     eilto^ 
college    should    be    a    genuine    elective    body    and    actually     •**"««•• 
choose  the  President.     And  so  it  did  for  a  short  time  at  first. 
But  now  the  practice  prevails  for  each  political  party  to  nomi-  ^^JonT*" 
natc   candidates  for   the    presidency   and    vice-presidency  and 
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also  to  nominate  electors  who  it  is  understood  will  vote  for  the 
candidates  of  their  party.  There  is  no  law  compelling  the 
electors  to  do  this,  but  any  elector  who  should  vote  contniry  to 
that  understanding  would  incur  disgrace,  and  in  fact  only  two 
instances  of  it  have  ever  occurred.  Therefore  in  effect  the 
people  vote  directly  for  the  President  and  Vice-President.  The 
^r«£ra?s  President  so  chosen  enters  upon  his  official  duties  the  fourth 
term  begins,  j^^  ^j  ^|^^  foUowiug  March  at  noon.     By  a  receut  statute,  ia 

]>eath  of  the  case  of  the  death  of  both    President  and   Vice-President  the 

Pkesident. 

members  of  the  Cabinet,  in  an   order  designated   in    the  law, 
are  to  exercise  the  powers  of  the  President. 
I^dd^^  138.  The  President  receives  a  fixed  salary  which  can  not 

^  *^      be  increased  or  reduced  during  his  term  of  office,  and  he  is  for- 


bidden to  receive  any  other  emolument  from  the  United  States 

or  from  any  state.     The  Vice-President  also  receives  a  salary. 

^^^"^I^^  The    President  is    commander    in  chief  of   the   army  and 

navy  and  of  the  militia  when  called  into  the  actual  service  of 

Tkeatiea.    the  United  States.     He  makes  treaties  with  foreign  states,  but 

these  must  be  made  with  the  advice  and  consent  of  the  Senate, 

which  means   that  a   treaty    must    be    ratified    by  the  Senate. 

The    House  of  Representatives    has    nothing   to  do    with   the 

making  of   treaties,  though  if  a  treaty  calls   for  the  payment 

or  expenditure  of  money,  the  necessary  money  must  be  voted 

by  Congress,  so  that  the  House  in  some  cases  might,  if  it  chose, 

ment*°V    P^'^^®"^  ^^®  Carrying  into  execution  of  a  treaty.     The  President 

paiiiicofflcen.^ppQij^{;g  ambassadors,  public  ministers  and  consuls,  judges  of 

the    United  States  courts,   and    all  officers  under  the  national 

government  whose  appointment  is  not  otherwise  provided  for. 

These  appointments  are  made  with  the  advice  and  consent  of 

the  Senat^.     But  Congress  has  power  to  vest  the  appointment 

of  inferior  officers  in  the  President  alone,  in  the  courts  or  in 

the  heads  of  departments,  and  to  a  large  extent  has  done  so. 

Admission  to  the  civil  service  by  competitive  examinations,  as 

in  England,  has  been  recently  introduced.     The  power  to  appoint 

includes  the  power  to  remove.     The  assent  of  the  Senate  to  a 

removal  is   usually  given  by  assenting  to  the  appointment  of 

^Sdl^'tu^  the  successor.     The  President  has  power  to  call  an  extraordinary 

toCongzess.  g^jsgiou  of  Coogrcss  at  any  time,  but  he  can  not  prorogue   or 
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dissolve  Congress ;  that  is,  he  has  not  the  power  to  appeal  to 
the  country  in  case  of  a  disagreement  with  Congress  which  the 
Government  possesses  in  England.  If  however  the  two  houses 
disagree  as  to  the  time  of  adjourning,  he  may  fix  the  time. 
The    constitution  farther   declares  that    the    President    "  shall  ^'^J^^ 


take  care  that  the  laws  he    faithfully  executed/'  thus  giving 
him  extended  executive  powers. 

139.  The  President  is  advised  and  assisted  by  a  council,  Tha 
generally  known  as  the  Gtibinet,  which  is  not  provided  for  in 
the  constitution  but  has  been  created  by  statute.  Since  the 
powers  of  the  President  are  conferred  upon  him  directly  by  the 
constitution  and  can  not  be  taken  away  or  limited  by  act  of 
Congress,  it  follows  that  the  President  in  executing  his  con- 
stitutional functions  is  not  bound  to  take  the  advice  of  his 
Cabinet.  He  is  the  actual  not  merely  the  nominal  executive, 
and  the  acts  of  the  Cabinet  are  for  the  most  part  legally  his 
acts,  though  in  a  few  cases  Congress  has  by  law  imposed  duties 
or  conferred  powers  directly  upon  members  of  the  Cabinet.  The 
Cabinet  consists  of  the  following  officers,  each  of  whom  is  the 
head  of  a  department  of  the  government  for  whose  conduct  he 
is  responsible  to  the  President,  namely,  the  Secretary  of  State,  who 
acts  as  a  minister  of  foreign  affairs,  the  Secretary  of  the  Treasury, 
the  Secretary  of  the  Interior,  who  has  special  charge  of  home 
affairs,  the  Secretary  of  War,  the  Secretary  of  the  Navy,  the 
Secretary  of  Agriculture,  the  Attorney  General,  who  is  the 
chief  law  officer  of  the  government  and  the  head  of  the  depart- 
ment of  justice,  and  the  Postmaster  General.  All  these  officers 
are  appointed  by  the  President,  and  each  incoming  President 
makes  his  own  Cabinet.  There  is  no  Prime  Minister.  The 
members  of  the  Cabinet  are  not,  as  in  England,  members  of  j^^jjj^jpj 
either  house  of  Congress,  nor  do  they  or  the  President  resign  «»«"**'^ 
their  offices  on  the  happening  of  an  adverse  majority  in  Con- 
gress.    The  executive  is  not  a  mere  committee  of  the  legislature, 

but  is  an  equal  and  independent  branch  of  the  government. 

140.  The  judicial  power  of  the  United  States  is  vested  by  Thenftttoimi 

...  .  judioiaiy. 

the  constitution  in  a  Supreme  Court  and  such  inferior  courts  as 
Congress    shall  ordain  and  establish. ^^      The   organization  and 

"Art  II L  ' 
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jnrisdiction  of  the  United  States  courts  will  be  explained  in 
another  placed*  The  judges  hold  their  offices  daring  good  be- 
havior, and  their  salaries  can  not  be  diminished  daring  their 
continuance  in  office.  Thus  the  judiciary  is  made  a  separate 
and  independent  branch  of  the  government ,  and  it  has  been 
decided  that  Congress  has  no  ]X)wer  by  law  to  impose  or  con- 
fer upon  the  judges  any  duties  or  powers  not  of  a  judicial 
nature. 

141.  The  revenue  of  the  national  government  is  mainly 
derived  from  duties  on  imported  goods  and  excise  duties, 
which  are  collected  by  officers  of  the  treasury  department,  and 
from  the  post  office  and  sales  of  public  land.  Direct  taxes  on 
land  and  moveable  property  have  been  mostly  left  to  the  states. 
The  constitution  provides  tliat  direct  taxes  shall  be  apportioned 
among  the  states  in  the  same  manner  as  representatives  accord- 
ing to  their  population.  There  has  been  a  good  deal  of  doubt 
as  to  the  exact  meaning  of  the  expression  direct  taxes.  It  is 
perhaps  employed  here  in  a  narrower  sense  than  it  usually 
bears  in  political  economy.  Some  high  authorities  have  thought 
that  it  was  intended  to  include  only  land  and  capitation  taxes, 
but  it  has  been  recently  decided  by   the  Supreme    Court  that 

J^J  an  income  tax  was  a  direct  tax.  All  the  money  received  goes 
into  a  general  fund,  and  can  be  paid  out  only  on  appropria- 
tions made  by  Congress.  There  is  no  budget  in  the  English 
sense,  but  the  schemes  of  taxation  and  appropriations  are 
prepared  by  committees  of  Congress. 

c^^S^  142.  The  District  of  Columbia  is  a  small  district  contain- 

ing the  city  of  Washington,  the  national  capital.  It  not  in 
any  state,  and  is  under  the  immediate  government  of  Congress. 
The  territories  are  districts  in  the  western  part  of  thtf 
country  that  have  too  few  inhabitants  for  a  regular  state  govern- 
ment. They  are  subject  to  the  national  government,  and  are- 
represented  in  Congress  only  by  one  delegate  each,  who  is  not 
a  member  of  Congress  and  has  no  vote  but  attends  to  look  aftet 
the  interests  of  the  territory.  Their  governors  and  superior 
judges  are  appointed  by  the  President,  but  local  affairs  are 
usually  managed   by  a  legislature    chosen  by    the  people,    bj 

»8ee  {200  eiitq. 
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whom  also  local  officers  are  elected.  When  the  territories 
become  sufficiently  populous  they  are  permitted  to  adopt  state 
constitutions  and  are  admitted  into  the  Union  as  states.  Most 
of  the  former  territories  have  in  this  manner  acquired  state- 
hood. 
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CHAPTER  Vin. 

THE  AMERICAN  STATE  AND  LOCAL  GOVERNMENTS. 

''**'Sato**^  143.  In   their   form    and  general  plan    the   state  govern* 

goTenunenta. iQ^Q^  rcsemble  the  national  government  and  each  other;  bat 
they  differ  a  good  deal  in  details,  so  that  only  an  outline  account 
of  them  can  be  given  here. 
e(»«SteS!^  Each  state  has  a  constitution/  framed  by  a  convention  called 

for  that  purpose  and  in  most  cases  adopted  by  a  vote  of  the  people. 
Amendments  have  to  be  proposed   by  the  Legislature  or  by  a 
convention  and  ratified  by  the  people.     The  constitutions  con- 
tain regulations  as   to  the  form  and  organization  of  the  state 
government,  and  also  bills  of  rights  for  the  protection  of  indivi- 
dual  rights  and    liberties.      Subject  to  the  provisions    of  the 
national  constitution,  a  state  constitution  is  the  supreme  law  of 
the  state,    and    any    statute    passed  by   the  state    Legislature 
which  conflicts  with  it  is  unconstitutional  and  void. 
'*\w2r''*^         144.  The  legislative  authority  is  vested  in  a  Legislature, 
which  consists   of  two  houses,   a  Senate    and  a    lower   house 
usually  called   the   House    of    Representatives  but   sometimes 
having  some  other  name.    Both  senators  and  representatives  are 
elected  by  the  people  fof  short  terms,  one  or  two  years,  and  by 
the  method  of  single  districts,  the  senatorial   districts   being 
larger  than  those  in  which  representatives  are  chosen  because  the 
Thjow^S,^  ^^^^"^^  of  senators  is  smaller  than  of  representatives.     A  bill 
in  order  to  become  a  law  must  pass  both  houses  of  the  Legisla- 
^iJJf®    ture  and  be  approved  by  the  Governor.     If  he  vetos  it,  it  may 
be  passed  over  his  veto  by  a  two  thirds  majority  of  both  houses. 
Beranne bills.  Bills  for  raising  revenue  must  in  most  states  originate  in  the 
^*^Sii*^*  lower  house.    Each  house  is  the  judge  of  the  elections,  returns 
and  qualifications  of  its  own  members,  and  has  the  power  to 
preserve  order  and  compel  the  attendance  of  its  members.     The 

>  Some  of  the  original  states  went  on  for  some  time  after  the  separation 
from  England  under  their  old  royal  charters  instead  of  ooustitutiouB. 
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members  of  the  Legislature  have  the  same  rights  of  free  speech    ^t^ 
and  exemption  from  arrest  as  members  of  Congress.     In  some 
states   the  Legislature    sits  every  year,  in  others  once   in  two    fl«"*on«. 
years.     In  no  state  has  the  Governor  power  to  prorogue  or  dis-  ^qJJS^^ 
Bolve  it ;  but  he  may    summon  an  extraordinary  session   if  he  u^^tm. 
thinks  best. 

145.  The  chief  executive  is  the  Governor,  who  is  chosen  hy    Q^J^ior. 
a  popular  vote  for  one  or  more  years,   tlie  time  being  different 

in  different  states.  A  Lieutenant  Governor  is  also  elected.  TheLtoate- 
who  presides  over  the  Senate  and  takes  the  Governor's  place  ^^^^^w*- 
in  case  of  the  death  or  disability  of  the  latter.  The  Governor  ^^^Jg^ 
has  in  most  states  no  council  to  assist  him,  the  heads  of  the 
departments  of  the  state  government,  such  as  the  Secretary  of 
State,  the  Treasurer,  the  Comptroller  and  sometimes  other 
officers  whose  titles  and  functions  vary  greatly  in  the  different 
states,  being  usually  elected  by  the  people  and  therefore  in- 
dependent of  the  Governor.  The  lower  state  officers  are  some- 
times appointed  by  the  Governor  or  by  the  heads  of  departments 
and  sometimes  elected  by  popular  vote,  in  some  of  the  states 
]K)sitions  in  the  civil  service  are  open  to  competition.  Appoint- 
ments by  the  Governor  generally  require  tho  consent  of  the 
Senate.  Judges  are  in  most  states  elected  by  the  people,  but 
in  some  are  appointed  by  the  Governor  or  by  the  Legislature. 
Their  appointments  are  usually  for  fixed  terms,  varying  from 
one  to  fourteen  years ;  but  it  has  become  a  very  general  prac- 
tice to  reappoint  or  re-elect  a  judge  who  has  done  well.  A  state  Law 
usually  has  an  Attorney  General  or  State's  Attorney,  who  is  its 
chief  law  officer  and  the  legal  adviser  of  the  Governor  and  of 
the  other  high  state  officers.  Sometimes  there  is  a  separate 
State's  Attorney  or  District  Attorney  for  each  county. 

146.  In  most  of  the  states  universal  suffrage  prevails ;  that  '^JS^^ 
is,  every  male  citizen  of  the  United  States  of  full  age  and  sound 

miod,  who  has  resided  one  year  in  the  state  and  a  certain  fixed 
time  in  the  particular  place  where  he  wishes  to  vote,  and  is 
not  disqualified  by  reason  of  crime  or  by  receiving  public 
support  as  a  pauper,  has  the  right  to  vote  at  all  elections.  In 
a  few  states  a  voter  must  be  able  to  read  or  must  hold  a  certain 
small  amount  of  property ;  but  those  restrictions  on  the  suffrage 
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are  fonnd  in  practice  difficult  to  enforce  and  have  generally 
been  abolished.  On  the  other  hand  there  are  states  in  which 
women    or    resident    aliens    are   allowed    to   vote    and     even 

Bogtetntkni.  to  hold  office.  Voting  is  everywhere  by  ballot.  The  elec- 
tion officers  in  each  township  or  city  make  up  each  year 
a  list  of  persons  entitled  to  vote  there,  which  is  published. 
But  in  some  places,  especially  in  cities,  where  the  voters,  being 
numerous,  are  not  personally  known  to  the  election  officers, 
personal  registration  is  required,  that  is,  no  person's  name  can 
be  placed  upon  the  list  unless  he  personally  appears  before  the 
election  officers  on  a  day  fixed  for  that  purpose  and  makes  oath 
to  his  qualifications  as  a  voter.  A  person  whose  name  is  not 
on  the  list  can  not  vote.  But  if  his  name  is  wrongly  placed 
upon  the  list,  that  does  not  give  him  a  right  to  vote.  He  may 
be  challenged,  that  is,  objected  to,  at  the  polls  by  any  one,  and 
if  he  in  fact  votes  or  attempts  to  vote,  he  is  guilty  of  a  crime. 

ThemUitia.  147.  The  states  have  no  regular   army  or  navy,  but  the 

militia  is  under  their  control,  except  when  it  is  actually  sum- 
moned by  the  President  into  the  service  of  the  United  States. 
Congress  however  may,  if  it  sees  fit,  make  rules  for  its  organisui- 
tion  and  discipline,  that  being  a  matter  of  national  concern. 
The  Governor  of  a  state  is  the  commander  in  chief  of  its 
militia. 
BaToiiM.  148.  The  revenue  of  the  states  comes  mostly  from  direct 

taxation.  Land,  including  buildings,  is  taxed  in  the  place  where 
it  is  situated ;  other  property  iu  the  place  where  the  owner  lives, 
of  In  each  township  or  ward  of  a  city  the  assessors  of  taxes  pre- 


pare lists  of  the  persons  who  live  or  own  land  in  the  township  or 
Bosrd  of    ward  and  of  their  property  liable  to  taxation  there.     Any  error 

in  the  assessors'  lists  may  be  corrected  by  an  appeal  to  other 
The  fcnnd   officers  usually  known  as  a  board  of  relief.     All  the  individual 

list' 

lists  of  a  township  or  other  taxing  district  together  make  up 
state  and  its  grand  list.  Taxes  for  state  and  local  purposes  are  separate, 
the  slate  and  each  township  or  city  laying  its  own  taxes 
according  to  its  own  needs.  Generally  all  taxes  are  laid  in 
Hoji(peciai  the  form  of  a  percentage  on  the  lists,  there  being  no  special 
taxes  on  particular  kinds  of  property.  Nor  are  separate  taxes 
often  imposed  for  particular  purposes,  except  school  taxes.     Al 
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the  money  received  goes  into  a  general  fund  from  which  all  expT^tuwB. 
public  expenses  are  paid  on  appropriations  by  the  legislature 
or  by  local  authorities.  Some  states  however  have  a  few  special 
taxes,  of  which  the  most  usual  kinds  are  taxes  on  the  franchises 
of  corporations,  legacy  and  succession  duties,  and  license  fees 
for  carrying  on  certain  trades. 

All  general  taxes  are  usually  collected  by  a  single  town-  ^^SSS°  ^' 
ship  or  city  officer  known  as  a  collector  of  taxes,  who  pays  into 
the  treasury  of  the  state,  county,  city,  township  or  other  muni- 
cipality the  amount  of  the  tax  that  belongs  to  each.  Since  state  '^2?jJ5SJi*®° 
taxes  are  laid  on  lists  prepared  by  local  officers,  there  is  a 
temptation  to  those  officers  to  undervalue  the  property  in  their 
districts  in  order  to  evade  their  just  share  of  the  state  taxes. 
To  prevent  this  there  are  in  some  states  state  officers,  sometimes 
called  a  board  of  equalization,  charged  with  the  duty  of  revising 
the  grand  lists.  They  may  add  to  or  deduct  from  the  grand 
list  of  any  taxing  district  such  an  amount  as  they  judge  proper, 
which  amount  must  in  turn  be  distributed  proportionally  among 
the  individual  lists  comprised  in  that  grand  list. 

149.  No  state  has  any  established  church,  though  a  few  BeUgioii. 
of  the  older  states  formerly  had  them,  nor  is  any  religious  test 
required  for  holding  office  or  for  the  exercise  of  any  political 
or  civil  right.  Entire  religious  freedom  and  equality  before  the 
law  of  all  religious  are  secured  by  the  national  and  state  con- 
fltitations.  . 

160.  In  regard  to  local  government  the  English  prin-  ^^depwdenco 
ciple  prevails  that  local  officers  are  not  under  the  supervision  ^****^°***^ 
or  control  of  any  official  superiors.  Each  officer  exercises  an 
independent  authority,  subject  only  to  the  law  as  enforced  by 
the  courts  and  in  some  cases  to  a  liability  to  be  removed  from 
office  for  gross  misconduct.  But  most  local  officials  are  elected 
9r  appointed  for  very  short  terms,  usually  a  single  year,  so 
that  they  can  be  readily  got  rid  of  if  they  turn  out  incompetent 
tr  misbehave  themselves. 

151.  The  largest   subdivision  of  the  state  is  the  county.    Counties. 
its  principal  officer  is  the  sheriff.     He  is  the  executive  officer 
«f   the    courts  and,   as    formerly   in  England,  the    chief  con-  The  BhcrUf. 
•ervator  of  the  peace  in  his  county,  he  and  his  under  sheriffs 
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and  deputies  constituting  its  ordinary  police  force.  His 
judicial  functions  are  very  limited  and  in  some  of  the  states 
have  quite  disappeared,  and  the  charge  of  elections    has  been 

Coronen.    Committed  to    other  officers.      Coroners  have  substantially  the 

jTifitices  of  same  powers  and  duties  as  in  England.  Justices  of  the  peace  in 
the  United  States  are  almost  exclusively  judicial  officers,  their 
administrative  functions  being  very  few.  The  administrative 
County  business  of  the  county  is  committed  to  a  board  of  officers 
usually  called  supervisors  or  county  commissioners.  Every 
county  has  also  a  treasurer  and  a  clerk.  The  sheriff  and  all 
the  county  officers  are  in  most  states  elected  by  the  people. 
Toxeg.      The  county  taxes  are  generally  voted  by  the  legislature. 

Townships.  152.  Below  the  counties  are  the  townships,  which  in  the 

New  England  states  are  called  towns.     There  are  no  parishes' 

Selectmen,  or  mauors.  Most  of  the  affairs  of  the  township  are  managed 
by  a  board  of  officers  known  as  selectmen  or  trustees.  In 
some  states  however  these  officers  have  only  executive  or  ad- 
ministrative functions,  the  legislative  business  of  the  town- 
Town  ship,  making  by-laws  and  voting  taxes,  being  done  directly 
by  the  freemen  or  voters  of  the  town  assembled  in  town 
meeting,  which  is  regularly  held  once  a  year  and  is  pre- 
sided over   by  a  chairman  elected  by  the    meeting  itself    and 

TownaUp  Called  a  moderator.  The  assessors  and  the  collector  of  taxes 
and  sometimes  the  board  of  relief  are  township  officers.  Each 
township  has  also  a  treasurer,  a  clerk  and  one  or  more  constableSi 
which  latter  have  substantially  the  same  powers  and  duties 
within  their  townships  tis  the  sheriff  has  in  the  county  as  execu- 
tive officers  of  the  courts,  in  some  states  only  of  the  inferior 
courts,  and  peace  officers.  The  conduct  of  elections  is  either 
in  the  hands  of  the  ordinary  township  officers  or  of  special  elec- 
tion officers  appointed  by  them.  Township  officers,  like  those 
of  the  country,  are  chosen  by  popular  election,  for  the  most 
part  annually.  ^' 

Subject  153.  The  most  important  subjects  of  local  government  are 

suwtep  Oi 

Tarnment.  P^^^ce,  highways  and  bridges,  public  health,  the  sale  of  intoxicat- 
ing liquors,  public  charity  and  the  care  of  the  poor,  education,  the 
conduct  of  elections  and  the  assessment  and  collection  of  taxes. 

2  In  Louisiana  the  countieB  are  called  parishes. 
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The  division  of  powers  and  functions  betvfeen  the  county  and  '^*^JSSty^ 
township  authorities  is  very  different  in  different  states.  In  ■^*«°»- 
the  eastern  and  northern  states  what  is  called  the  township 
system  generally  prevails,  the  township  with  its  officers  being 
the  most  important  governmental  division  and  the  county 
amounting  to  little  more  than  a  judicial  and  election  district; 
while  in  the  south  and  west  the  county  system  is  preferred,  the 
work  of  local  government  being  mainly  entrusted  to  county 
officers  and  the  townships  becoming  of  less  importance. 

1&4*  Free  public  schools  are  established  in  all  the  states. 
These  are  generally  managed  by  special  school  officers  elected 
by  the  voters  of  the  township.  But  in  many  states  the  town- 
ships are  divided  into  school  districts,  each  of  which  maintains 
its  own  school.  The  freemen  of  the  district  assemble  once  a 
year  in  a  district  meeting,  elect  their  own  school  committee, 
vote  the  necessary  taxes  separately  from  the  township  taxes,  and 
transact  other  business  of  the  district. 

155*  A  city  is  a  township  or  a  part  of  a  township,  or  even 
a  group  of  townships  or  an  entire  county,  which  because  of 
having  a  large  number  of  inhabitants  has  been  chartered  by  the 
state  as  a  separate  municipality  and  provided  with  a  more 
elaborate  system  of  local  government  than  an  ordinary  township 
or  country.  Sometimes  the  city  government  entirely  supersedes 
the  township  or  county  government,  performing  the  functions 
of  a  township  or  county  by  its  own  officers,  and  sometimes  the 
two  governments  exist  side  by  side  each  working  independently 
of  the  other.  A  city  has  a  legislative  assembly  sometimes 
consisting  of  one  chamber  and  sometimes  of  two,  generally 
called  a  council  or  board  of  aldermen.  Its  chief  executive 
officer  is  the  mayor.  It  has  a  treasurer,  a  clerk  and  sometimes 
other  officers.  It  maintains  a  police  force  of  its  own,  inde- 
pendent of  the  sheriff,  and  usually  a  fire  department  for  put- 
ting out  fires.  Not  unfrequently  cities  undertake  the  business 
of  supplying  water  or  illuminating  gas  to  their  inhabitants  or 
own  and  manage  street  railroads,  public  libraries  and  other 
works  and  property  of  public  utility.  The  mayor  and  the 
members  of  the  city  council  are  always  elected  by  the  people. 
Other  city  officers  sometimes  are  and  sometimes  are  not. 
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Boioagiis.  156.  Boroughs  are  a  kind  of  smaller  cities,  being  places 

large  enough  to  need  something  more  than  the  simple  organiza- 
tion of  a  township  but  not  the  more  elaborate  and  expensive 
form  of  city  government.  .  They  usually  have  a  warden  and 
burgesses  instead  of  a  mayor  and  aldermen,  and  their  organize* 
tioii  is  simpler  in  most  respects  than  that  of  a  city.  Bot  a 
borough  has  substantially  the  same  powers  and  functions  as  a 
city.     In  many  states  there  are  no  boroughs. 

Villages.  157.  An  incorporated  village  is  smaller  and  more  simple 

in  structure  than  a  borough  or  city,  and  its  government  usually 
possesses  less  extended  powers.  Its  chief  officers  are  generally 
a  president  and  board  of  trustees. 
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158.  The  constituent   parts   of  a  court  are  the  judge   or  ^^SfcT^ 
judges,  the  triers  of  fact,  the  clerk,  the  executive  oflScer  and  tlie 
lawyers. 

159.  The  jndge   is  the  presiding  officer  of  the  court.     Its  The  jwign, 
authority  is   centered  in    him,  he  alone  can  make  orders   and 
pronounce  judgment.     For  that  reason  he  is  often  spoken  of  as 

the  *' court"  in  contradistinction  from  the  triers  of  fact.  If 
there  is  more  than  one  judge,  all  decisions  are  by  a  majority 
vote.  Questions  of  law  arising  in  the  course  of  a  proceeding 
are  decided  by  the  court,  aft»)r  argument  by  counsel  if  the  parties 
desire  to  be  heard,  while  questions  of  fact  are  tried  or  investi- 
gated and  decided  by  the  triers  of  fact.* 

160.  In  courts  of  commcm   law  the  triers  of  fact  are  re-Trienofteet. 
gularly  the  jury.     The  jury  consists  of  twelve  men,  not  lawyers    The  jmy. 
and  not  permanently  connected  with  the  court,  selected  out  of 

the  inhabitants  of  the  county    where  the  court  sits.     In   legal 

phraseology  they  are  said  to  be  taken  from  the  **  body  of  the 

county,"  and  in  pleadings  they  are  spoken  of  as  "  the  country." 

Generally  only  taxpayers  living  in  the  county  are  competent  to 

serve  on  juries.     Trial  by  jury  is  peculiar  to  the  courts  of  com-'^^*"  «'.«»j« 

men  law.      In  the  other  courts,    and   at    present  even  in    the  ^^  ©oort^ 

common    law  courts  if  the  parties  do  not  desire  a  jury  trial, 

the  judge  himself  acts  as  trier  of  fact,  or  appoints  persons  called 

referees,  auditors  or  committees,  who  are  usually  lawyers,  to  do 

so.    In  the  equity  courts  there  are  or  formerly  were  permanent  ^'g*"  ^ 

officers  entitled  masters  in  chancery,  whose  principal  business 

is  to  try  minor  and  incidental  questions  of  fact  that  may  arise, 

and  thus  save  the  time  of  the  court. 

161.  The  clerk  is  the  secretary  of  the  court  and  keeps  its    Theeiezk. 
records  and  seal.     All  writs  and   documents  that  issue  under 

1  Ab  to  the  difiereace  between  questions  of  law  and  of  fieu^  see  i281. 
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the  seal  of  the  court  are  signed  by  him.     The  chief  clerk  of  a 
court  is  sometimes  called  the  prothonotary. 
TheomtiTe         jg2.  The  executive  ofiScer  of  the  court  is  usually  the  sheriff, 
but  sometimes  some  other  officer.     Some  courts  have  executive 
officers  of  their  own  called  marshals. 

iiawyen.  163.  Lawyers   in  England    are    divided    into  two  classes, 

those  who  are  "  admitted  to  the  bar,"*  often  called  collectively 

The  \mx.     the  "  bar,"  and  those  who  practice,  as    the  phrase  is,  **  below 

oonnML  the  bar."  The  former  are  also  known  as  counsel.  It  is  their 
duty  to  conduct  the  actual  trial  of  cases  in  court.     They  only 

Borristen.  are  allowed  to  address  the  court.  Those  who  practice  in  the 
courts  of  common  law  are  called  barristers,  in-  the  old  books 
ajjprenfici  ad  legem,  being  looked  upon  as  mere  learners  till 
they  were  of  sixteen  years'  standing,  after  which  time  they  might 

sezswntik  be  admitted  to  the  honorable  degree  of  Serjeants,  servientes 
ad  legem.  Both  Serjeants  and  barristers  may  now  practise  in 
any  court  of  common  law,  and  the  distinction  between  them 
seems  to  be  purely  honorary ;  but  until  1845  only  Serjeants 
could  practise  in  the  court  of  Common  Pleas.  The  judges  of 
the  superior  courts  are  always  admitted  to  the  degree  of  Serjeant 

^lUMd.     ^fore  being  advanced  to  the  bench.     From   among  these  two 

degrees   certain    are    selected    to    be    King's    counsel,     the     two 

Aitomcqr  and  nriucipal  oif   whom  are  called  his  Attorney  General  and  Solicitor 

SoUciior      r  r  ^ 

oenenL  General.  King's  counsel  are  at  liberty  to  carry  on  tneu: 
private  practice,  but  must  not  appear  in  any  case  against  the 
Grown,  e.g.  for  the  defendant  in  a  criminal  prosecution,  without 

Adrooatet.  the  royal  license.  Counsel  who  practise  in  the  civil  law  courts 
are  called  advocates.     Counsel  are  supposed,  like  the  orators  of 

semonetmr  aucieut  Eome,  to  ])ractise  gratis,  for  honor  and  reputation,  not 

connaeL  for  mouey,  any  compensation  that  they  may  receive  from  their 
grateful  clients  being  regarded  not  as  hire  but  as  quiddam 
honorarium.^      Therefore  a   counsel  can   not    have   any   action 


2  The  word  bar  signified  at  first  the  railing  which  separated  that  por- 
tion of  the  court  room  to  which  the  former  class  of  lawyers  alone  were 
admitted  from  the  remainder  of  the  room. 

3  The  same  rule  obtained  at  common  law,  but  does  not  now,  as  to 
phypicians,  the  professions  of  law  and  physic  being  regarded  as  too  honor- 
able to  be  practiced  for  pay. 
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against  bis  client  for  his  pay;    nor  on  the  other  hand  is  he 
responsible  to  his  client  for  negligence  or  want  of  skill. 

Up  to  about  the  12th  century  the  lawyers  were  chiefly  '"^^^^•" 
priests.  But  on  the  establishment  of  the  court  of  Common 
Pleas  at  Westminster^  lay  lawyers  congregated  there  and  bought 
for  their  use  certain  houses  formerly  belonging  to  noblemen, 
which  were  known  as  inns.  The  lawyers  formed  themselves 
into  collegiate  bodies,  named  from  their  respective  Inns,  and  set 
up  schools  of  law.  The  Inns  are  of  two  classes :  Inns  of 
Chancery,  for  students  and  beginners,  and  Inns  of  Court  for 
lawyers  of  advanced  standing.  The  Inns  have  power  to  admit  ^^^^^"^  *• 
persons  to  the  bar.  To  be  admitted  a  student  must  have  kept 
twelve  terms,  during  which  he  is  supposed  to  spend  his  time 
in  diligent  study  of  the  law.  This  however  in  time  became 
a  mere  matter  of  form,  and  until  recently  all  that  a  student 
was  really  required  to  do  was  to  eat  a  certain  number  of 
dinners  in  the  Inn  and  perform  certain  perfunctory  exercises. 
Within  a  few  years  however  courses  of  study  have  been  es- 
tablished, and  candidates  for  admission  to  the  bar  must  pass 
examinations. 

164.  The  other  class  of  lawyers,  who  are  not  admitted  to  J^^^^ 
the  bar,  were  formerly  called  attorneys*  in  the  courts  of  common  p^*^***'"- 
law,  solicitors  in  the  courts  of  equity,  and  proctors  (procuratoresy 
in  the  admiralty  and  ecclesiastical  courts.  Since  the  judica- 
ture act  of  1873  the  name  solicitors  has  been  applied  to  them 
all.  They  are  officers  of  the  court,  admitted  to  practice  by  an 
order  of  the  court,  and  enrolled  in  a  book  kept  by  the  clerk* 
They  are  subject  to  the  summary  jurisdiction  of  the  court,  and 
may  be  punished  for  professional  misconduct  without  the 
formality  of  a  regular  trial.  They  are  the  agents  and  repre- 
sentatives of  parties  in  legal  proceedings ;  they,  and  not  the 
parties  directly,  retain  and  instruct  counsel.  It  is  the  attorney's 
or  solicitor's  duty  to  prepare  the  case  for  trial,  to  make  and  de- 
liver to  the  counsel  a  written  brief  containing  the  information 

4 See  il^. 

9  The  same  attorney   meaus  agent;   legal  agents  are  distiDguished  as 
attomeyg  at  law. 

^  The  name  procarator  ia  also  used  to  denote  an  agent 
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which  the  counsel  needs  for  trying  the  case,  and  to  attend  in 
court  to  assist  the  counsel  by  suggestions  or  information  if  need- 
ed. An  attorney,  solicitor  or  proctor  has  a  legal  right  to  his 
fees  and  may  sue  his  client  for  them  ;  he  is  responsible  to  his 
client  for  negligence  or  want  of  competent  skill.  Lawyers  who 
devote  themselves  specially  to  drawing  up  wills,  deeds,  contracts 
and  other  documents  are  known  as  conveyancers,  and  those  who 
make  it  their  business  to  prepare  written  pleadings^  as  special 
pleaders.  Conveyancers  and  special  pleaders  usually  belong  to 
the  class  of  lawyers  who  are  not  admitted  to  the  bar. 

165.  In  the  United  States  the  distinction  between  the  two 
classes  of  lawyers  is  less  marked.  Every  lawyer  is  admitted  to 
the  bar  and  also  enrolled  in  the  list  of  attorneys,  after  an  ex- 
amination, and  is  therefore  capable  of  |ierforming  all  the 
functions  of  any  branch  of  the  legal  profession.  He  is  called 
indifferently  an  attorney  or  counsellor.  The  title  of  barrister  is 
not  used,  and  those  of  advocate,  solicitor  and  proctor  only  rarely. 
The  degree  of  sergeant  does  not  exist.  Every  lawyer  has  a 
legal  right  to  his  fees  and  is  bound  to  use  care  and  skill,  whe- 
ther he  acts  in  the  capacity  of  attorney  or  counsel. 

166.  The  crier  of  the  court  is  a  servant  or  attendant,  whose 
name  is  derived  from  his  duty  to  announce  in  a  loud  voice  the 
opening  and  closing  of  the  court  and  to  call  out  the  titles  of 
cases  as  they  are  reached  for  trial  and  the  names  of  persons, 
such  as  parties,  jurors  or  witnesses,  whose  presence  is  required. 

167*  A  receiver  is  a  person  appointed  by  the  court  to  have 
the  custody  of  property  which  is  in  dispute  or  which  is  to  be  kept 
or  disposed  of  by  the  court.  A  receiver  is  appointed  when  there 
is  danger  that  the  party  in  possession  may  destroy,  damage  or 
wrongfully  dispose  of  the  property  pending  the  proceedings. 
He  is  a  kind  of  trustee,  is  subject  to  the  orders  of  the  court,  is 
required  to  give  security  for  the  faithful  performance  of  his 
trust,  and  is  entitled  to  a  reasonable  compensation  for  his 
services,  which  is  fixed  by  the  court. 

168.  A  court  has  authority,  except  so  far  as  it  is  restrained 
by  statute,  to  make  rules  for  regulating  its  own  procedure  and, 
if  necessary,  to    devise  new   forms  and  methods  of  procedure. 

7  See  {1043  d  9eq.  " 
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Bat  this  does  not  empower  it  to  invent  new  rights  or  remedies 
belonging  to  the  substantive  law. 

169.  Courts  are  divided   into  superior  and  inferior;  there  ^"F^Jj^f^j.*^ 
is  however  no  definite  line  to  be  drawn  between  the  two  kinds.     ^^^ 
Generally  the  name  superior  is  given  to  the   more  important 

courts,  those  which  have  jurisdiction  to  any  amount,  while 
those  whose  jurisdiction  is  confined  to  petty  cases  are  called 
inferior.  In  England  the  superior  courts  are  those  that  sit  at 
Westminster.  A  court  is  inferior  to  any  other  to  which  an 
appeal  lies  from  its  decisions,  and  superior  to  any  from  which 
an  appeal  can  be  taken  to  it. 

170.  A  court  of  general  jurisdiction  is  one  that  has  power  genSid  ^d 
to  hear  all  kinds  of  cases,  or  all  kinds  of  cases  belonging  to  a  juri^c^on. 
particular  division  of  the  law    such  as  cases  at  common  law  or 

in  equity,  except  those  which  it  is  specially  forbidden  by  law  to 
hear ;  whereas  a  court  of  limited  jurisdiction  has  power  to  hear 
only  such  cases  as  it  is  specially  authorized  by  law  to  hear. 
With  the  former  class  jurisdiction  is  the  rule  and  the  want  of 
it  the  exception,  the  presumption  is  in  favor  of  the  jurisdiction, 
and  if  any  party  asserts  that  the  court  has  no  jurisdiction,  he 
must  prove  it;  but  with  a  court  of  limited  jurisdiction  the 
presumption  is  the  other  way,  and  if  its  jurisdiction  is  disputed 
it  must  be  shown. 

171.  Courts  of  record  are  those  of  whose   proceedings  a  reSSlncUc* 
written  history  or  record  is  required  to  be  kept  by  the  clerk.     Such    **'  '««o'^ 

a  court  must  have  a  seal.  If  it  ever  becomes  necessary  to  prove 
the  doings  of  the  court,  either  in  the  same  or  in  another  court, 
the  only  admissible  mode  of  proof  is  the  production  of  the 
record  itself  or  a  certified  copy  of  it  under  the  signature  of  the 
clerk  and  the  seal  of  the  court.  A  court  not  of  record  is  not 
required  by  law  to  keep  any  record  of  its  acts.  Its  doings 
must  be  proved  by  witnesses  like  any  other  fact.  At  present 
only  a  few  very  inferior  courts,  such  as  police  courts  or  courts  of 
justices  of  the  peace,  are  not  of  record,  though  formerly  the 
court  of  admiralty  and  at  present  the  ecclesiastical  courts  in 
England  are  not  technically  courts  of  record,  although  they  in 
fact  keep  records.  ^SSVSd  o'c' 

172.  A  court  of   original  jurisdiction,  otherwise  called  a  jarisiictt^ 
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court  of  first  instance,  is  one  in  which  a  suit  may  be  originallj 
brought.  An  appellate  court  is  one  to  which  appeals  from 
other  courts  can  be  taken.  Often  the  same  court  has  both  kinds 
of  jurisdiction. 

*2^J21?  173.  The  courts  do  not  usually  sit  every  day  for  the  trial 

of  cases,  but  have  certain  periods,  called  terms,  during  which 
they  sit,  witli  vacations  between.  The  terms  of  the  English 
common  law  courts  have  from  ancient  times  been  fixed  accord- 
ing to  certain  feast  days  of  the  church  or  saints'  days,  and  are 
known  as  Hilary,  ^Easter,  Trinity  and  Michaelmas  terms,  begin- 
ning respectively  in  January,  April,  May  and  November.  The 
American  courts  hold  their  terms  at  various  times  according  to 
the  amount  of  their  business,  sometimes  every  month  and 
sometimes  at  longer  intervals. 

^2j^**2J^  The  clerk's  office  is  always  open  for  the  transaction  of  such 

*'*^*      business  as  does  not    require  the  attention  of  the  judge ;  and 

ChambezB.  both  in  term  time  and  vacation  a  judge  usually  sits  in  cham- 
berSy  that  is,  at  some  convenient  place  appointed  for  that  pur- 
pose, for  business  other  than  the  trial  of  cases,  such  as  making 
orders  or  granting  writs  which  are  not  issuable  by  the  clerk 
Orden.  without  a  special  order.  Orders  made  by  the  judge  at 
chambers  or  anywhere  out  of  court  were  not  at  common  law 
regarded  as  orders  of  the  court,  and  could  not  be  enforced  except 
by  turning  them  into  rules  of  court,  that  is,  obtaining  from  the 
court  an  order  or  rule  to  the  same  effect,  which  could  only  be 
done  in  term  time.  At  present  such  orders  are  sometimes  deemed 
to  be  acts  of  the  court  and  sometimes  not,  a  distinction  being 
still  made  between  the  orders  of  the  court  as  such  and  those  of  an. 
individual  judge.    But  the  latter  will  be  enforced  by  the  court. 
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CHAPTER  X. 


THE  ENGLISH   COURTS. 

174.  There  were  anciently  in  England  three  kinds  of  i^^ 
conrts,  the  popular  courts,  the  private  courts  and  the  King's  ^''^^*^ 
courts. 

The  popular  courts  were  assemblies  of  the  people,  which  ^Sff^ 
not  only  acted  as  courts  in  the  proper  sense  but  also  pos- 
sessed administrative  and  to  some  extent  legislative  x)owers. 
The  constitution  of  the  County  Court  and  its  functions  as  an 
administrative  body  have  already  been  spoken  of.^  This  class 
of  courts  were  of  great  antiquity,  having  existed  among  the 
English  tribes  before  they  settled  in  Britain.  When  they  sat 
as  courts  the  whole  body  of  the  suitors  were  the  judges,  though 
for  convenience  sake  a  part  of  their  business  was  generally 
transacted  by  a  small  number  of  selected  persons,  frequently 
twelve,  from  which  is  derived  the  number  of  the  jury  in  modern 

times. 

175.  The  Hundred  Court  was  an  assembly  similar  in  its '"**c^jf'** 

composition  to  the  County  Court,  and  was  held  once  a  month 

in  each  hundred,  having  a  general  jurisdiction  at  common  law 

as  a  court  of  first  instance.     It  fell  into  desuetude  some  cen* 

turies  ago,  though  not  formally  abolished  by  statute  until  1867. 

But  a  session  of  it  held  under  the  presidency    of  the  sherifi^, '^'^^^I^^ 

originally  for  the  **  view  of  frankpledge,"  that  is,  to  see  that 

every  man  was  properly  enrolled  in  a  frankpledge  or  tithing,* 

continued  to  exist  until  modern  times  as  a  petty  criminal  court 

with  the    sheriff  for  judge    under  the  name  of    the    Sheriff's 

Toum. 

176.  The  County  Court  in  its  judicial  capacity  heard  ap-  '^%^^^ 
peals  from  the  Hundred  Court  and  other  inferior  courts,  includ- 
ing  generally    the    private    courts,    and    also  to    some  extent 
exercised  original  jurisdiction,    especially  in    important    cases. 

igeeilOl.      2 See  {104. 
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It  underirent  in  course  of  time  a  double  transformatioD.     (!)• 

"^CaSS?*^*  Its  ordinary  sessions  came  to  be  held  by  the  sheriff  alone,  the 
suitors  ceasing  to  act  as  judges,  so  that  it  was  known  as  the 
SlierifTs  Court,  in  which  form  it  lasted  as  a  court  for  the 
trial  of  petty  civil  cases  until  1846.  (2)  On  certain  occasions 
justices  from  the  King's  Court  sat  in  it,  making  it  practically 
a  branch  of  the  royal  court  as  will  be  hereafter  explained.' 

""cwT*^^  177.  The  Borough  Courts  or  Hustings  were  courts  of  the 
same  nature  held  in  boroughs  whose  charters  granted  them 
exemption  from  the  jurisdiction  of  the  hundred  or  county. 

"lloSr**  178.  The  private  courts  were  the  courts  of  the  manors  and 

liberties,  which  will  be  described  in  another  place/  It  is 
sufficient  to  say  here  that  certain  feudal  lords  obtained  from 
the  King  the  right  to  administer  justice  within  their  own 
domains  and  to  set  up  courts  of  their  own  for  that  purpose, 
whose  jurisdiction  was  sometimes  concurrent  with  and  some* 
times  exclusive  of  that  of  the  public  courts.  These  courts 
resembled  in  composition  the  popular  courts,  the  suitors,  who 
acted  as  judges  under  the  presidency  of  the  lord's  representa- 
tive, being  the  body  of  the  lord's  vassals. 

^CoStf"  ^^^*  Among  the  other  prerogatives  of  the  King  was  that 

of  administering  justice.  He  was  called  the  fountain  of  justice. 
This  power  he  usually  exercised  in  his  Council,  sometimes  in 
the  Great  Council  but  more  often  in  his  smaller  Council,  the 
so-called  King's  Court,  or  the  Council  exercised  it  in  his  name. 
He  might  act  as  judge  in  any  case  if  he  chose  ;  but  at  first  the 
royal  court  as  a  rule  only  took  cognizance  of  cases  in  which 
the  King  was  in    some  way  concerned,  such  as  revenue  cases,. 

*town!^*  criminal  cases,  which  were  called  pleas  of  the  Crown,*  and 
actions  for  trespasses,  or  private  wrongs  done  with  violence, 
which  involved  a  breach  of  the  peace  and  therefore  concerned 
the  King  in  his  capacity  of  keeper  of  the  peace  and  for  which 
a  fine  or  amercement  was  due  in  ancient  times  to  the  King 
c«;jjM»  as  well  as  compensation  to  the  injured  party.  Common  pleas,, 
that  is,  ordinary  suits  between  private  persons,  such  as  actiona 
for  debts,  regularly  went   into  the   popular   or  private  courts,. 

3  See  2185.        4  8eej454. 

ff  The  word  plea  here  means  a  suit  or  action. 
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and  indeed  those  conrts  often  exercised  criminal  jurisdiction 
as  welly  the  King  not  always  insisting  upon  his  prerogative 
in  such  cases. 

However  in  course  of  time  the  royal  courts  gradually  ^'^♦^J^ 
drew  to  themselves  nearly  all  the  judicial  business  of  the 
country,  the  other  courts  losing  most  of  their  importance.  There 
were  two  principal  reasons  for  this.  The  first  was  the  profits 
accruing  from  the  administration  of  justice,  consisting  in  fees 
paid  by  litigants  and  fines  imposed  by  the  court,  which  the  King 
desired  to  appropriate  and  which  formed  no  inconsiderable  part 
of  the  royal  revenue.  The  second  reason  was  that  the  King's 
Court  was  a  better  court  than  the  popular  or  private  courts. 
The  judges,  instead  of  being  a  miscellaneous  collection  of  people, 
were  the  more  intelligent  and  able  men  who  composed  the 
King's  Council,  and  naturally  the  judicial  work  of  the  Council 
fell  more  and  more  into  the  hands  of  those  members  of  it  who 
were  learned  in  the  law,  until  at  last,  as  will  be  seen,  special 
judges  were  appointed.  Also  in  many  cases  where  the  wrong- 
doer was  a  great  lord  or  other  powerful  man  the  popular  courts 
were  unable  to  enforce  justice  against  him,  a  difficulty  which 
did  not  exist,  at  least  to  so  great  an  extent,  in  the  King's  court. 
It  appears  too  that  the  procedure  of  the  royal  court  was  often 
speedier  than  that  of  the  popular  or  private  courts. 

180.  When  the  suit  fell  regularly  within  the  jurisdiction     FUinti. 
of  the  King's  Court,  it  was  begun  by  presenting  to  the  court  a 
plaint  or  complaint,  upon  which  the  court  at  once  took  jurisdic* 
tion  of  the  matter. 

But  the  prosecution  of  common  pleas  in  the  Kinj^'s  Court  ^,£^"^^6 
was  not  at  first  a  matter  of  right  but  of  grace.     The  King  was    **'"  ^''^ 
not  bound  to  trouble  himself  about   private  disputes  unless  he 
chose  to.      He   took  advantage  of  this  to   exact  money   from 
suitors    for  the    privilege   of  using   his  court,    which    in   the 
time    of  King    John,   when    suing  in   the  King's    courts   had 
come    to    be   regarded  as  a  matter  of  right,   gave   rise   to  the 
provision   of  magna    carta   against   selling   justice.     A  person  Boyaiwriu. 
who  desired  to  sue  in  the  King's  Court  had  to  obtain  from  the 
King  a  writ  enabling  him  to  do  so.     The   word   writ   (breve)   is 
a  general  name  for  a  mandate  issued  by  the  King  or  by  a  court 
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directed  to  a  pnblic  officer  or  private  person  commanding  him 
to  do  or  omit  some  act.  The  royal  writs  were  issued  from  the 
o^rfgjnai  Chancery  under  the  great  seal.  The  writs  by  which  actions  in 
the  King's  courts  were  begun  were  called  original  writs,  had  at 
the  end  a  teste  or  clause  signifying  that  they  were  issued  in 
the  King's  name — "  Witness  ourself  at  Westminster/'  or  at 
whatever  |)hice  the  King  was — and  were  generally  directed  to 
the  sheriff  ordering  him  to  notify  the  defendant  to  appear  before 
the  court  on  a  certain  day  to  make  his  defence.  Without  the 
authority  of  such  a  writ  the  court  would  not  entertain  the  case. 

^»?S2<£  181.  By  the  time  of  Henry  II  the  judicial  business  of  the 
King's  Court  or  Council  had  increased  so  much  as  to  interfere 
with  its  administrative  work.  He  therefore  delegated  the  hear- 
ing of  ordinary  cases  to  a  committee  of  that  body  presided  over 
by  the  Justiciar,  reserving  specially  difficult  matters  for  the 
decision  of  the  entire  Council.  Thus  arose  the  court  of  King's 
Bench  (or  Queen's  Bench)  as  a  separate  tribunaL  This  court, 
being  still  in  theory  the  King  in  Council,  though  in  fact  entirely 
distinct  from  the  Council,  represented  in  a  special  manner  the 
King  himself  in  his  judicial  capacity.  Legally  the  King  was 
deemed  to  be  always  present  in  it,  and  its  proceedings  were 
described  in  technical  language  as  had  before  the  King  himself. 
The  last  monarch  who  attempted  actually  to  sit  in  it  was  James 
I,  but  the  judges  informed  him  that  it  would  not  be  lawful  for 
him  to  take  any  active  part  in  its  proceedings.  It  was  composed 
of  a  chief  justice,  who  was  called  the  Chief  Justice  of  England 
and  was  the  successor  of  the  ancient  Justiciar,  and  four  puisne 
J«J^<»  or   associate  judges.      It  was  the  highest  in  rank  of  all  the 

^*^*  ^^"'^  courts  of  common  law,  and  besides  its  original  jurisdiction  had 
an  appellate  and  supervisory  jurisdiction  over  all  inferior  courts, 
magistrates  and  corporations,  which  it  exercised  by  means  of 
various  writs  that  will  be  hereafter  described.  As  depositaries 
of  the  King's  authority  as  keeper  of  the  peace,  its  judges  had 
the  powers  of  magistrates  ^nd  peace  officers  iu  all  parts  of  the 
kingdom. 

^"^^^^ourt^of  182.  The  Exchequer  in  the  course  of  its  business  of 
collecting  the  royal  revenue  exercised  the  powers  of  a  court 
in  deciding  controversies  relating  thereto.    And  since  it  was  not 
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at  first  clearly  dlstingnished  from  the  Council,  the  other  judicial 
business  of  the  Council  was  sometimes  transacted  there  Thus 
io  time  grew  up  a  separate  court  known  as  the  court  of  Ex- 
chequer, distinct  from  the  Council  on  the  one  hand  and  from 
the  ordinary  Exchequer  on  the  other,  wliose  judges  however 
retained  the  old  name  of  harons  of  the  Exchequer.  Later  they 
were  fixed  as  a  chief  baron  and  four  puisne  barons.  Abotrt  the 
time  of  the  establishment  of  the  court  of  Common  Pleas  the 
Exchequer  was  forbidden  by  statute  to  hear  common  pleas; 
but  it  afterwards  regained  that  jurisdiction. 

183,  The  King's  Bench  followed  the  person  of  the  King,  ^J^^jgt 
holding  its  sessions  wherever  he  happened  to  be,  so  that  writs  «**>»**^ 
summoning  persons   to   appear  before  that  court   always  com- 
manded their  appearance  before  the  King  himself  wherever  he 

should  be  in  England.  That  being  found  inconvenient,  it  was 
provided  in  magna  carta  that  common  pleas  should  be  held  at 
some  fixed  place.  This  led  to  the  establishment  of  a  new  royal  The  Cowrt  of 
court,  the  court  of  Common  Pleas  or  Common  Bench,  which  was  ^""^ 
made  up  of  a  chief  justice  of  the  Common  Pleas  and  four  puisne 
justices  and  sat  at  Westminster,  where  also  the  King's  Bench  and 
Excheqner  in  course  of  time  settled  down,  and  where  all  three 
continued  to  be  held. 

184.  Those  three  courts,  the  King's  Bench,  Exchequer  and  ^rtiJSPSMS 

Common  Pleas   were  called   collectively  the  superior  courts  of     "<»^*- 

common  law.     After  the  foundation  of  the  Common  Pleas  that  JariadieUfm 

....  ^  ***• 

court  had  regularly  jurisdiction  of  private  suits,  the  Exchequer     "JS?^ 


of  revenue  cases,  and  the  King's  Bench  of  pleas  of  the  crown 
and  of  private  actions  for  trespasses.  But  by  means  of  two 
ftudacious  fictions  the  other  two  courts  contrived  to  get  con- 
current jurisdiction  with  the  Coraraou  Pleas  over  all  private 
actionR  except  real  actions.® 

The  King's  Bench  always  had  the  right  to  entertain  a  suit„^„t,  ^  ^i^ 
against  any  one  who  was  in  the  custody  of  its  marshal  or  execu-  ^*^*^«'**^ 
tive  officer  and  was  therefore  theoretically  present  in  the  court. 
A  plaintiff  desiring  to   sue   in    that  court   was   permitted   to 
begin  a  suit  against  the  defendant  for  an   imaginary  trespass 
and  also  {ac  etiam)  for  a  debt  or  other  private  cause  of  action. 

^~  •See  nOS8. 
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The    defendant,   being  then   supposed    to    be  arrested  by   the 
marshal  for   the  trespass,  could  be    proceeded  against   for  the 

in«°r^^be  ^®''*-  '^  *^®  Exchequer  the  jilaintiff  presented  a  plaint  alleg- 
Exchequer.  j^g  ^j^^^^  ^^  ^^g  ^j^^  King's  dcbtor  and  that  the  defendant  un- 
justly refused  to  pay  him  money  which  he  owed  him  or  had 
wronged  him  in  some  other  way,  by  which  he  was  the  less  (quo 
minus)  able  to  pay  his  debt  to  the  King,  and  the  court,  not  per- 
mitting this  false  allegation  to  be  disputed,  took  cognizance  of 
the  action  as  incidental  to  its  proper  business  of  collecting  the 
King's  revenue.  In  modern  times  therefore  a  plaintiff  could 
generally  bring  his  actiou  in  whichever  court  he  chose. 

The  cinmits.  185^  At  a  Very  early  period  the  judges  of  the  King's  courts 

used  to  visit  the  County  Gouits  from  time  to  time  for  the  pur- 
pose of  hearing  pleas  of  the  Grown  and  transacting  business 
connected  with  the  King's  revenue.  Henry  II  divided  the 
country  into  circuits  and  assigned  a  number  of  judges  to  each 
circuit.  It  was  found  convenient  to  have  cases  which  were  pend- 
ing in  the  royal  courts  tried  before  the  circuit  judges  rather  than 
put  the  parties  and  their  witnesses  to  the  trouble  of  coming  to 
Westminster  or  wherever  the  King  might  be ;  and  this  became 
the  regular  method  of  trial.  In  later  times  two  judges  from  the 
superior  courts  of  common  law  were  sent  several  times  a  year 
into  each  circuit,  one  to  hold  a  court  for  the  trial  of  civil  cases 
and  the  other  a  criminal  court.  The  circuit  judges  sit  by 
iMprhu.  virtue  of  four  separate  royal  commissions.  (1)  A  commission  of 
nisi  prius,  authorizing  them  to  try  civil  cases.  This  name 
arose  in  the  following  manner.  The  suit  was  begun  and  in 
theory  was  to  be  tried  in  the  court  at  Westminster.  When 
however  it  was  ready  for  trial  an  order  of  the  court  was  made 
directing  that  it  be  tried  on  a  certain  day  before  the  full  court 
unless  before  {nisi  prius)  that  day  the  circuit  judges  came  into 
the  county  where  the  trial  was  actually  intended  to  be  had,  in 
which  case  it  was  to  be  tried  there.  A  day  was  of  course  desig- 
nated before  which  the  judges  would  be  sure  to  be  in  that  county. 
From  this  practice  the  civil  court  held  at  the  circuit  is  called  a 
court  o{  nisi  prius  ;  and  any  trial  before  a  single  judge  with  a  jury 
is  now  known  both  in  England  and  the  United  States,  even  in 
states  where  the  circuit  system  does  not  prevail,  as  a  trial  at 
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nisiprius.    In  contradistinction  the  sittings  of  the  full  court  are   ^*2uS  *" 
called  in    both    countries  sittings  in  banc    (in  banco),     (2)    A 
commission  of  oyer  and  terminer,  authorizing  them  to  hear  and  ^^"JSer.**" 
determine   certain    kinds  of  criminal  cases,    from    which    the 
criminal  court  is  often  called  a  court  of  oyer  and  terminer,  and 
the  same  name  is  sometimes  used  as  a  title  for  courts  of  criminal 
jurisdiction  in  the  United   States.     (3)   A  oommission  of  jailJaii  deUrery. 
delivery,  authorizing  them  to  deliver  or  clear  the  jails  of  persons 
confined    there  and  awaiting  trial    on    accusations   of   crime. 
(4)  A  commission  of  assize,  authorising  them  to  take  cognizance     Assizes. 
of  certain  ancient  proceedings  known  as  assizes,  which  are  now 
quite  obsolete.      From  this  last  is    derived  the   name  of  the 
"  assizes,"  by  which  the  sittings  of  the  circuit  judges  are  still 
most  commonly  designated.' 

186.  By  a  statute  of  Edward  III  a    court  known  as  the  "^xchSS^er*** 
court  of  Exchequer  Chamber,  Camera  Scaccarii  (Cam.  Scac),    c*^*°»^'- 
was  organized  to    hear   appeals  from  the  court  of  Exchequer. 

In  the  time  of  Elizabeth  jurisdiction  over  appeals  from  the 
King's  Bench  was  given  to  the  Exchequer  Chamber,  appeals 
from  the  Common  Pleas  still  going,  ^s  at  first,  to  the  King's 
Bench.  By  statutes  of  George  IV  and  William  IV  the  old 
court  was  abolished  and  the  modern  court  of  Exchequer  Cham- 
ber set  up  in  its  place  as  an  appellate  tribunal  over  all  three 
of  the  superior  courts  of  common  law.  Its  judges  were  all  the 
judges  of  the  three  superior  courts,  but  the  judges  of  any  court 
did  not  sit  on  appeals  from  their  own  court,  so  that  practically 
the  appellate  tribunal  for  each  of  the  three  courts  was  com- 
posed of  the  judges  of  the  other  two. 

187.  From  the  Exchequer  Chamber  an  appeal  lay  to  the '""lSST ^ 
House  of  Lords,  Domua  Procerum  (JDom.  Proc),  which  was  thus 

the  highest  common  law  court  of  the  kingdom.  Appeals  from 
the  courts  of  Scotland  and  Ireland  have  also  come  into  the 
House  of  Lords  since  the  union  of  those  kingdoms  with  England. 

Beside  the  ordinary  jurisdiction  of  the  House  of  Lords  as    ^J^JjJ*' 
a  court    of  appeal,  it    sometimes  acts    as   a  court  of  original 
jurisdiction  in  the  trial  of  impeachments.     An  impeachment  is 
an  accusation  preferred  by  the  House  of  Commons  to  the  House 

7  See  { 1099. 
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of  Lords  against  a  person  for  some  serioas  crime.  The  trial  is 
before  the  House  of  Lords.  This  procedure  was  formerly 
often  resorted  to  in  cases  of  treason  or  other  grave  crimes 
against  the  King  or  the  state,  but  has  not  been  used  now  for  a 
long  time. 
<<?"^  o4>5«  The  court  of  the  Lord  High  Steward  is  a  court  held  beforo 

Lord    High  " 

Steward.    i]^q  oflSccr  of   that  uamc^  with  the  assistance  of  the  members 
of  the  House  of  Lords,  for  the  trial  of  peers  accused  of  treason 
or  felony. 
^t<^rtiS?*  1^8.  There  is  also  an  ancient  court  of  common  law  in  the 

chftnceiy.  Chauccry,  of  which  the  Chancellor  is  the  judge.  It  formerly 
exercised  jurisdiction  in  a  few  classes  of  cases ;  but  as  it  had 
no  power  to  summon  a  jury,  it  was  necessary  whenever  a  ques- 
tion of  fact  was  to  be  tried  to  send  the  case  for  trial  into 
some  one  of  the  other  law  courts,  so  that  this  court  fell  into 
desuetude.  In  this  court  the  great  seal  is  kept  and  from  it 
writs  are  issued ;  that  is,  the  custody  of  the  seal  and  the 
issuing  of  writs  belong  to  the  common  law  functions  of  the 
Chancellor  not  to  his  functions  as  an  equity  judge. 
din^Sy^Sia-  l^^*  ^^^  diflFereutiatiou  of  the  legular  royal  courts  of  com- 

dictiog^cl  the  j^Qjj  law  from  the  Council  did  not  drain  off  all  judicial 
authority  from  the  King.  He  still  retained  the  right  to  admin- 
ister justice.  It  has  already  been  remarked  that  when  Henry 
II  established  the  tribunal  that  afterwards  became  the  King's 
Bench  he  reserved  difficult  cases  for  the  Council.  People 
therefore  who  for  any  reason  could  not  get  satisfaction  in  the 
regular  courts  continued  to  apply  to  the  King  for  relief; 
and  he,  if  he  saw  fit,  granted  them  writs  commanding  that 
^JJJJJ^®*  justice  should  be  done.  Hence  arose  a  distinction  between 
writs.  The  ordinary  writs  simply  authorizing  the  bringing  of  a 
suit  in  the  King's  courts  came  to  be  a  matter  of  right.  They 
assumed  fixed  forms,  were  issued  by  the  clerks  of  Chancery 
without*  any  special  order  from  the  King  to  any  one  who  ap- 
plied for  them,  and  were  known  as  writs  "  of  course  "  (de  cursu). 
Certain  fees  were  charged  for  them,  so  that  a  person  was  said 
either  to  "  sue  out "  a  writ  or  to  "  purchase  "  a  writ.  Sometimes 
also  the  authority  of  the  King  was  resorted  to  merely  to  compel 

8  See  282. 
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the  ordinary  courts  to  do  their  duty.  If  a  court  wrongfully  re-  ^'^SdS.''"* 
fused  to  entertain  a  cause  at  all  or  improperly  delayed  tbe 
proceedings,  the  King  could  grant  a  writ  ordering  it  to  go  on. 
In  some  classes  of  actions  it  became  the  regular  practice  to  begin 
an  action  in  the  popular  or  private  courts  by  means  of  such 
writs.  These  were  called  writs  of  justicies,  and  became  writs 
of  course  at  a  very  early  period.  They  were  sometimes  used 
to  confer  upon  an  inferior  court  in  a  particular  instance  authority 
to  hear  a  case  of  which  it  would  not  ordinarily  have  jurisdic- 
tion ;  for  instance  the  King  by  such  a  writ  might  command  the 
SheriflTs  Court  to  try  a  case  that  would  regularly  have  gone 
to  some  other  court.     In  this  use  they  were  not  of  course. 

Besides    writs   of    course  there    were    extraordinary   writs     Extnwp- 

•'  dinaij   writs. 

granted  by  the  King  at  his  pleasure,  by  which  he  gave  relief 
outside  of  the  forms  of  law,  commanding  persons  by  an  arbitrary 
exercise  of  his  authority  to  do  or  forbear  from  acts.  These 
extraordinary  writs  never  became  of  course  but  always  required 
a  special  order  from  the  King  or  his  Council  or  from  the  Chancel- 
lor for  their  issue.  They,  and  the  irregular  and  arbitrary  judicial 
authority  of  the  King  of  which  they  were  the  expression, 
gradually  became  extinct  as  the  constitution  settled  into  regu- 
larity and  the  powers  of  the  various  courts  were  extended  and 
better  defined.  Out  of  this  residuum  of  judicial  power  in  the 
King's  hands  after  the  courts  of  common  law  branched  off 
several  courts  arose  which  must  now  be  considered. 

190.  One  ground  of  application  to  the  King  in  his  Council 
was  the  poverty  of  the  applicant,  which  prevented  him  from 
pursuing  his  remedy  in  the  ordinary  courts,  or  the  preponderant 
wealth  and  power  of  the  party  complained  against.  Such  cases 
the  Council  took  cognizance  of  and  disposed  of  in  a  summary 
manner.  Henry  VIII  ordered  two  members  of  his  Council  to 
sit  daily  to  hear  poor  men's  complaints.  This  developed  into 
the  Court  of  Requests  which  sat  at  Whitehall,  but  which  was 
practically  suppressed  in  1598  by  a  decision  of  the  court  of 
Common  Pleas  that  it  was  not  a  legal  court. 

The  Council  also  claimed  and  exercised  for  a  long  time 
a  jurisdiction  to  punish  crimes  against  the  government  or  public 
order,  frauds  and  conspiracies  and  various  other  offences.     By 


Court     of 
Bequests. 
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Chamber. 
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the  end  of  Elizabeth's  reign  most  of  this  jurisdiction  had  come 
to  be  exercised  by  a  tribunal  partly  at  least  distinct  from  the 
Council,  the  famous  court  of  Star  Chamber.  This  court,  which 
proceeded  in  a  summary  way  without  trial  by  jury,  was  used 
by  the  first  two  Stuart  kings  as  a  powerful  instrument  of 
tyranny,  inflicting  very  severe  punishments  in  an  arbitrary 
fashion.  It  thus  became  very  odious,  and  was  abolished  by  the 
Long  Parliament  in  1640. 

^cwV'  1®1-  ^"*    *^®   ™^^*  important    outgrowth    of    the  King's 

extraordinary  judicial  authority  was  the  equitable  jurisdiction  of 
Chancery. 

oV*"^m°SSn  At  a  very  early  period  the  forms  of  procedure  in  the  com- 

aw  rem  es.  ^^^  j^^  courts  becamo  fixed  and  rigid,  and  as  in  the  course  of 
the  development  of  society  the  relations  between  men  grew 
more  complicated  and  a  more  exact  adjustment  of  legal  remedies 
to  these  was  called  for,  those  courts  found  themselves  unable  to 
supply  it.  A  great  many  cases  arose  in  which  the  common  law 
courts  were  unable  to  do  complete   justice.     In  such  cases  re- 

^tbe^Su***  course  was  had  to  the  still  wide  and  undefined  royal  preroga- 
tive. People  who  were  aggreived  and  could  not  get  redress  at 
law  applied  to  the  King  by  a  petition  or,  as  it  was  called,  a  bill, 
praying  for  his  help.  These  petitions  the  King  got  into  the 
habit  of  handing  over  to  the  Chancellor,  the  keeper  of  his  con- 
science, who  after  such  investigation  as  seemed  to  him  necessary, 
made  a  proper  order  or  decree  in  the  King's  name.  In  the 
reign  of  Edward  III  an  order  was  made  that  all  matters  which 
were  **  of  grace,"  should  be  referred  to  the  Chancellor ;  and  in 

th6*^cSn<^i.  *'°^®  ^'^^  practice  naturally  grew  up  of  presenting  petitions  or 
^^'  bills  directly  to  the  Chancellor  in  his  court  of  Chancery  instead 
of  to  the  King.  In  early  times  some  applications  based  not 
upon  the  inadequacy  of  the  remedy  at  law  but  upon  the  de- 
fendant's being  a  powerful  man  able  to  defy  the  power  of 
the  courts  or  upon  the  poverty  of  the  applicant  took  this  iame 
course.  But  this  practice  ceased  so  long  ago  that  it  need  not 
be  farther  noticed;  such  reasons  do  not  now  j\nd  have  not  for 
some  centuries  formed  any  ground  for  a  resort  to  Chance-y. 
The  introduction   in  the  reign  of  Edward  III  of  uses,^  whi^h 

»  See  CJhapt  XXX. 
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the  courts  of  law  would  not  enforce  at  all,  greatly  extended  this 
equitable  jurisdiction  of  the  Chancellor.  A  writ  known  as  a  stib'  '''^Xbpoma,^ 
poena  was  invented,  according  to  some  accounts  by  John  Wal- 
tham,  bishop  of  Salisbury,  Chancellor  under  Richard  II,  by  which 
the  defendant  was  summoned  to  appear  before  the  Chancellor  and 
make  answer  to  the  bill,  and  a  regular  course  of  procedure  in 
equitable  actions  was  gradually  evolved.  For  a  long  time  ^^^S^  ^ 
the  relief  given  was  arbitrary  and  irregular,  largely  at  the  «J«t«iiu 
Chancellor's  discretion,  which,  as  was  derisively  said,  was  all 
the  same  as  if  it  were  according  to  the  length  of  the 
Chancellor's  foot.  But  when  the  office  of  Chancellor  came 
to  be  regularly  filled  by  lawyers  more  orderly  and  legal  methods 
prevailed.  The  former  decisions  of  the  court  were  followed  as 
])recedents,  fixed  principles  and  rules  were  established,  and 
gradually  an  entire  new  system  of  law  was  developed  which 
was  and  still  is  known  by  the  name  of  equity."  Lord  Notting- 
ham, who  was  made  Chancellor  in  1673,  reduced  the  practice 
of  the  court  to  order  and  laid  the  foundations  of  the  modern 
law  of  equity,  which  has  since  been  extended  and  improved. 

192.  About  the  time  of  Henry  VIII,  the  business  of  the '"^J^^J" «« 
court  becoming  too  heavy  for  the  Chancellor  alone,  the  Master 
of  the  Bolls,  or  chief  clerk  of  the  court,  began  to  act  as  a  judge ; 
and    afterwards   by    statute  of  George   III  a  Vice-Chancellor  ^^  ciuuieoi. 
was    api)ointed,    and  two  more   Vice-Chancel  lora  were  added  in 
the  reign    of   Queen    Victoria.      Formerly  the  Chancellor  heard 
appeals  from  the  Master  of  the  Bolls  and  the  Vice- Chancellors, 
who  as  acted  judges  of  first  instance.    But  in  1851  a  Court  of  ^"^^^^-^p* 
Appeal  in  Chancery  was  created,  consisting  of  the  Chancellor    ^°^«^* 
and  two  Lords  Justices  of  Appeal.     All  these  were  subdivisions 
of  the  court  of  Chancery,  which  was  a  single  court. 

There  was  also  a  court  of  equity  in  the  Exchequer  besides  Ejai&^?B 
the  ordinary  common  law   court.      Some   petitions  for  extra-    '^^^'^'^' 
ordinary  relief  seem,  in   the   confusion   between  the  different 
departments  of  the  government  which  prevailed,  to  have  gone 
to  the  barons  of  the  Exchequer  instead  of  to  the  Chancellor. 
But  that  court  never  did  much  business,  and  was  abolished  in 

1841. 

10 See  {38. 
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The  House  of  Lords  was  the  ultimate  court  of  appeal  from 
the  courts  of  equity  as  well  as  from  those  of  common  law. 

193.  The  court  of  Admiralty  is  said  to  have  been  originally 
instituted  by  king  Edward  III.  It  was  held  before  the  Lord 
High  Admiral  of  England  or  a  judge  who  was  his  deputy. 
There  are  really  two  separate  courts  included  under  the  com- 
mon name  of  the  court  of  Admiralty,  the  Instance  Court  and 
the  Prize  Court.  The  former  is  the  ordinary  court,  which 
administers  the  maritime  law.  The  latter  is  a  special  tribunal 
only  existing,  or  at  least  only  acting,  in  time  of  war,  whose 
function  it  is  to  adjudicate  upon  questions  of  prize,  that  is, 
of  the  lawfulness  of  captures  made  from  the  enemy  and  the 
disposition  of  the  captured  property.**  There  are  also  Vice- 
Admiralty  courts  in  the  colonies. 

The  appeal  from  the  court  of  Admiralty  was  formerly  to 
the  King  in  Chancery,  the  appeal  being  heard  by  a  Court  of 
Delegates  commissioned  by  the  King  for  that  purpose.  But  by  a 
statute  of  William  IV  all  appeals  from  the  Admiralty  and 
Vice- Admiralty  courts  were  to  be  taken  to  the  King  in  Council, 
i.e.  to  the  Privy  Council. 

The  Privy  Council  is  also  the  ultimate  court  of  appeal 
from  the  courts  of  the  English  colonies.  The  powers  of  the 
Privy  Council  as  a  court  are  exercised  by  what  is  known  as  the 
Judicial  Committee  of  the  Council,  composed  of  lawyers  ap- 
pointed members  of  the  Council  for  that  purpose. 

194.  The  new  County  Courts  are  courts  established  in  the 
counties  pursuant  to  a  statute  passed  in  1846.  They  are  courts 
of  limited  civil  jurisdiction  at  law,  in  equity  and  in  admiralty 
for  the  disposal  of  small  cases.  They  have  no  connection  with 
the  ancient  County  Courts. 

195.  Formerly  cases  of  bankruptcy  came  before  commis- 
sioners appointed  by  the  Chancellor,  and  appeals  might  be 
taken  to  Chancery.  But  in  London  a  court  known  as  the 
London  Court  of  Bankruptcy  had  for  a  long  time  existed,  and 
by  statute  in  1869  it  was  given  jurisdiction  in  bankruptcy 
within  what  is  desic;nated  as  the  London  district.     The  rest  of 
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the  country  is  divided  into  bankruptcy  districts  in  which  the 
County  Courts  act  as  courts  of  bankruptcy. 

Justices   of  the  peace  in  Quarter  and   Petty  Sessions  try  ^^^^^^^  <>' 

t  ^  J  J       the  peace. 

minor  criminal   cases ;  but  these  officers    in   England  have  no 
juriftdiction  over   civil    actions.     There  is   now   also  a  Central  ^^^^^^^^J^'Jij" 
Criminal  Court  in  London. 

196.  The   duchies  of  Cornwall   and    Lancaster    and    thedu^uT^and 
counties    of    Durham    and    Chester,    which    latter    are    called     ^SalJS! 
counties  palatine,  were  formerly  under  the  jurisdiction  of  their 

own  dukes  or  earls,  who  enjoyed  therein  certain  royal  rights 
and  prerogatives,  among  the  rest  the  right  of  holding  courts 
of  their  own  resembling  the  royal  courts.  Some  of  those  courts 
still  remain. 

Scotland,    Ireland,  the  Channel   Islands  and  the    Isle  of  i^**'*^.^?^ 
Man  have  also  their  separate  courts. 

197.  Besides  the   above   described  courts  there  are  a  few  certain  minoi 
others  of  which  a  mere  mention  will  suffice.     These  are  the  courts 

of  the  two  universities  of  Oxford  and  Cambridge,  held  before  the 
vice  chancellor  of  the  university  or  his  deputy,  having  jurisdic- 
tion over  most  causes  in  which  students  are  parties,  and 
proceeding  according  to  the  forms  of  the  civil  law ;  the  city 
courts  of  London  and  other  cities ;  the  courts  of  Fie  Poudre  and 
of  the  Clerk  of  the  Market,  the  former  a  court  of  civil  and 
the  latter  of  criminal  jurisdiction,  held  in  fairs  and  markets 
to  dispose  expeditiously  of  petty  disputes  arising  and  petty 
crimes  committed  there  ;  the  Forest  Courts,  which  were  formerly 
held  for  the  transaction  of  various  business  connected  with  the 
management  of  the  royal  forests  and  the  punishment  of  offences 
against  the  forest  laws  ;  the  court  of  the  Marshalsea  and  Palace 
Court  at  Westminster,  having  jurisdiction  of  certain  causes  in 
whioh  the  members  of  the  royal  household  are  concerned  and 
certain  offences  committed  in  or  near  to  the  royal  palaces ;  the 
Court  of  Policies  of  Insurance  which  formerly  existed  in  London 
for  determining  in  a  speedy  and  summary  manner  disputes 
about  insurance  contracts ;  and  the  Stannary  courts  in  Devon 
and  Cornwall  for  hearing  suits  by  and  against  persons  engaged 
in  tin  mining  in  those  counties. 

198.  The    ecclesiastical    courts    remain    to  be   considered,  '^'^o^^wtt 
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Before    the  Norman   conquest   there  were  no  separate   chnrcb 
courts.     The  bishops  sat  in  the  popular  courts,  and  ecclesiastical 
causes   were  tried   there.     But  William  I  forbade  this ;  from 
which  resulted  the  establishment  of  the  ecclesiastical  courts. 
Thfi  fivhdea-         The  Archdeacou's  Court  is  held  in  each  archdeaconry  before 

con  ■  Court. 

a  judge  appointed  by  the  archdeacon  and  called  his  official ,  and 
is  the  lowest  in  rank  of  all  the  ecclesiastical  courts.  An  appeal 
lies  from  it  to  the  Consistory  Court. 

V^  cSSrt'   •       "^^^  Consistory  Court  is  the  court  of  the  bishop   of  each 

diocese.     The  bishop's  chancellor  or  his  commissary  is  the  judge. 

The  Court  of         The  Court    of  Arches,    whereof  the  judge  is  the   dean  of 

Arches.  '  . 

the  arches,  so  called  because  he  formerly  held  his  court  in  the 
church  of  St.  Mary  h  bow  (de  arcnbus),  is  a  court  of  appeal 
belonging  to  the  archbishop  of  Canterbury.  It  hears  appeals 
from  all  inferior  ecclesiastical  courts  in  the  province.  The 
principal  official  of  the  archbishop  of  7ork  has  a  similar  court 

^PeSuto.^  for  his  province.    The  Court  of  Peculiars  is  a  branch  of  the 
Court  of  Arches  and  has  original  jurisdiction  over  certain  parishes 
which  are  exempted  from  the  jurisdiction  of  the  bishops, 
oowrti!  T^®  Consistory    Courts  were  the  ordinary  courts    for  the 

probate  of  wills  and  the  granting  of  administration  on  the 
estates  of  deceased  persons.  But  if  the  deceased  left  bona  nota-- 
bilia,  that  is  goods  of  the  value  of  200  shillings  or  more,  in  two 
or  more  different  dioceses,  the  probate  belonged  to  the  archbishop, 

^®  g^^Jj^g*"  and    was  granted  in    his    Prerogative   Court,  which    was  held 
before  a  judge  appointed  by  him. 

ea5S!irti^  From  the  archbishop's  courts  the  appeal  was  originally  to 

^'*^-  the  Pope,  but  after  the  reformation  to  the  King  as  the  head  of 
the  church.  This  jurisdiction  the  King  exercised  by  commis- 
sioners called  the  Court  of  Delegates,  as  in  the  case  of  appeals 
from  Admiralty,  but  it  has  now  been  transferred  to  the  Privy 
Council. 

^robSS'and  ^^  ^^^'^  *^®  jurisdictiou  over   wills,   administration    and 

Divorce,     jivorces  was  taken  from  the  ecclesiastical  courts  and  vested  in  a 
Court  of  Probate  and  a  Court  of  Divorce. 

"^itriaor"  19^*  By  the  judicature  act,  passed  in  1873  and  modified  in 

1875,  the  courts  of  Chancery,  King's  Bench,  Exchequer,  Oom-r 
uion  Pleas,  Exchequer  Chamber,  Admiralty,  Prob>ite  and  Divorce, 
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and   the  LoDdon  Court  of  Bankruptcy  were  abolished,  and  iu 
their  place  was  set  up  the  Supreme  Court  of  Judicature,  having '^•q^^®"** 
the  powers  and  jurisdiction   of  all  of  them.      This  court   is    '^•^jJ^J^ 
divided  into  two  parts,  namely  the  High  Court  of  Justice,  which     J«8tice. 
is  a  court*  of  first  instance,  and  the  Court  of  Appeals  exercising  t^®  court  of 
chiefly  an  appellate  jurisdiction.     The  High  Court  is  subdivided 
into  divisions,  which  bear  the  names  of  the  old  courts,  such  as  "^f  ^'J|.f^* 
the  Chancery  Division  or  the  King's  Bench  Division.    The  Com- 
mon Pleas  Division  and  the  Exchequer  Division  have  since  been* 
abolished,  so  that  the  High  Court  of  Justice  now  consists  of  the 
Chancery,  King's  Bench  and  Probate  Divisions.    These  parts  and 
divisions  are  not  however  separate  courts,  but  branches  of  a  single 
Supreme  Court    From  the  Coart  of  Appeals   there   is  still    an  ^^j?^  °' 
ultimate  appeal  to  the  House  of  Lorda 
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»         200.  The   American    courts  are  either    national  or    state^ 
National  and  ^^^^*'S-      '^^^  former  are  also  called  federal  courts  or  United 

The  judicial  powers  of  the  national  government,  like  its 
Th«indiciai  ^*^®^  powers,  are  limited  to  such  as  are  granted  to  it  in  the  con- 
^  m"ioSai^*  stitution,  while  the  state  courts  have  all  jurisdiction  that  is  not 
government,  ^q^]^^^  away  from  them  by  the  constitution.     The  presumption 
therefore  is  against  the  jurisdiction  of  a  national  court  and  in 
favor  of  that  of  a  state  court.     In  this  sense  all  the  national 
courts  are  sometimes  said  to  be  courts  of  limited  jurisdiction ; 
but  they    are   more  properly    considered   as   courts   of  general 
jurisdiction   within   the  scope    of  the   powers  of  the   national 
government.     The  judicial  power  of  the  United  States,  as  de- 
fined in  the  constitution/  depends  either  upon  the  subject  matter 
of  the  suit  or  upon  the  nationality  or  citizenship  of  the  parties 
to  it. 
Ab  to  subject  As  to  subiect  matter:  it  extends  to  all  cases  at  law  and  in 

matter.  *' 

equity  arising  under  the  constitution,  laws  and  treaties  of  the 
United  States,  and  to  all  cases  of  maritime  and  admiralty  jurisdic- 
tion. Matters  of  probate,  administration  and  divorce  are 
excluded.  A  case  is  said  to  arise  under  the  law  of  the  United 
States  when  the  action  is  brought  directly  to  enforce  or  protect 
a  duty  or  right  created  by  that  law  or  the  defendant's  defence 
rests  upon  a  national  law.  A  suit  for  the  infringement  of  a 
patent  right  is  of  this  kind,  patents  for  inventions  being  granted 
only  by  the  national  government.  But  if  the  seller  of  a  patent 
right  sues  the  buyer  for  the  price,  the  right  violated  by  the 
latter's  refusal  to  pay  is  not  the  j)atent  right  iteelf  but  the  right 
created  by  the  contract  of  sale,  which  falls  under  state  law,  so- 

lArt.  m. 
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that  the  suit  must  be  brought  in  a  state  court.  Questions  of 
national  law  may  however  arise  incidentally  in  state  courts ; 
for  instance,  if  in  the  last  mentioned  example  the  buyer  should 
Bet  up  the  defence  that  the  patent  was  void,  the  state  court 
miorht  have  to  pass  upon  its  validity,  which  would  depend 
upon  the  law  of  the  United  States. 

As  to  parties:  the  judicial  power  of  the  national  government  As  to  parties, 
covers  all  controversies  to  which  the  United  States  is  a  party, 
controversies  between  two  or  more  states,  between  a  state  «nd 
citizens  of  another  state,  between  citizens  of  different  states, 
between  citizens  of  the  same  state  claiming  land  by  grants  from 
different  states,  and  between  a  state  or  the  citizens  thereof  and 
foreign  states,  citizens  or  subjects ;  also  cases  affecting  ambas- 
sadors, other  public  ministers  and  consuls.  Those  provisions 
would  authorize  a  suit  in  the  national  courts  by  a  private 
person  against  a  state.  The  bringing  of  such  a  suit  led  to  the 
adoption  in  1798  of  the  eleventh  amendment  to  the  constitu- 
tion forbidding  it. 

201.  The  Supreme  Court  of  the  United  States  is  created  ^t'^ltlZ- 
and  its  jurisdiction  defined  by  the  constitution  itself,  and  ^  *^^^- 
Congress  can  not  by  statute  restrict  its  jurisdiction.  But  the 
other  national  courts  are  creatures  of  Congress,  set  up  by 
statute  under  the  general  authority  given  to  Congress  to 
establish  courts  inferior  to  the  Supreme  Court,  and  they  have 
only  such  jurisdiction  as  Congress  has  seen  fit  to  confer  upon 
them.  Therefore  it  is  not  necessary  that  the  whole  field  of 
judicial  power  marked  out  in  the  constitution  should  in  fact  be 
occupied.  So  far  as  it  is  not,  the  states  may  occupy  it.  In  fact 
the  jurisdiction  given  to  the  national  courts  by  Congress  is  not 
quite  as  extensive  as  might  have  been  given.  That  matter 
was  originally  regulated  by  the  judiciary  act  of  1789,  which 
forms  the  basis  of  the  present  law,  though  it  has  been  since 
considerably  modified. 

So  far  as  the  jurisdiction  of  the  United  States  courts  de-  ^^^^l^f^^ 
pends    upon     subject    matter,    that  jurisdiction    is     generally  JJlSikti'on. 
exclusive,  the  state  courts  being  prohibited  from  interfering  with 
such  cases.     But   when  it  depends  upon   the  parties,  it  is,  in 
most  suits  between  private  persons,  concurrent    with   that  of 
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the  state  courtSi  the  plaintiff  being  permitted  to  begin  his  suit 
in  a  national  or  a  state  court  as  he  pleases.  In  the  latter  case, 
however,  the  action  may  be  removed  from  the  state  court  into 
a  national  court  if  any  party  desires  it. 

202.  Every  state  is  organized  into  one  or  more  judicial  dis- 
tricts, in  each  of  which  is  a  District  Court  of  the  United  States, 
held  by  a  single  judge  known  as  a  district  judge.  This  is  a 
court  of  first  instance  in  admiralty,  including  matters  of  prize, 
in  bankruptcy  and  in  a  few  classes  of  cases  at  law  and  in 
equity  ;  it  has  also  jurisdiction  of  crimes  against  the  United 
States. 

203.  The  districts  are  grouped  into  nine  circuits,  and  in 
each  circuit  a  Circuit  Court  of  the  United  States  is  held  from 
time  to  time  in  every  separate  district.  The  Circuit  Court  has 
original  jurisdiction  at  law  and  in  equity,  and  formerly  heard 
appeals  from  the  District  Courts.  At  first  the  justices  of  the 
Supreme  Court  of  the  United  States  were  the  only  judges  of  the 
Circuit  Courts,  each  justice  having  a  circuit  assigned  to  him 
which  he  visited  at  least  once  a  year  to  hold  court.  But  as  the 
business  of  the  national  courts  increased  this  was  found  insuffi- 
cient, and  one  or  more  circuit  judges  are  now  appointed  in  each 
circuit.  At  present  the  ordinary  sessions  of  the  court  are 
held  by  the  circuit  judge  or  by  one  of  the  district  judges, 
certain  matters  however  being  reserved  for  the  full  court  in 
which  the  Supreme  Court  justice  sits  with  one  or  two  of  the 
other  judges. 

In  1891  a  Circuit  Court  of  Appeals,  consisting  of  three 
jud<2:es,  was  created  in  each  circuit,  to  which  appeals  are  taken 
from  the  Circuit  and  District  Courts. 

204.  The  Supreme  Court  of  the  United  States  sits  at 
Washington,  and  is  composed  of  the  Chief  Justice  of  the 
United  States  and  eight  associate  justices.  It  has  original 
jurisdiction,  according  to  the  constitution,  in  cases  affecting 
ambassadors,  other  public  ministers  and  consuls,  and  those  in 
which  a  state  is  a  party.  But  its  principal  business  is  to  hear 
appeals  from  the  circuits,  and  in  certain  cases  from  the  terri- 
torial and  state  courts. 

Generally  the  state  courts  are  not  inferior  to  the  national 
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courts,  and  there  is  no  appeal  from  the  former  to  the  latter. 
But  an  appeal  lies  from  the  highest  court  of  a  state  in  which  a 
decision  could  be  had  to  the  Supreme  Court  of  the  United 
States  whenever  the  state  court  has  decided  against  the  i^alidity 
of  a  statute  or  treaty  of  the  United  States  or  an  authority 
exercised  under  them,  or  of  any  right  or  authority  claimed  or 
exercised  under  the  constitution  or  a  national  statute  or  treaty, 
or  in  favor  of  the  validity  of  any  state  statute  or  authority 
exercised  under  a  state  which  is  questioned  on  the  ground  of  its 
being  repugnant  to  the  constitution^  treaties  or  laws  of  the 
United  States.  Such  a  right  of  appeal  is  necessary  to  prevent 
the  state  courts  from  overriding  the  national  constitution  and  to 
insure  a  uniform  construction  of  that  instrument.  But  on 
questions  of  state  law  the  decision  of  the  state  courts  is  final 
andean  not  be  reviewed  on  an  appeal  to  the  Supreme  Court. 

205.  The  Court  of  Claims  is  a  tribunal  for  passing  upon  ""^cSSJ  ** 
claims  of  private  persons  against  the  United  States,  because  the 
United  States  can  not  be  sued  in  the  ordinary  courts.     It  sits 

at  the  national  capital. 

206.  In    each  judicial   district   there  is  a    United    States    xttanaju 
district  attorney  who  represents  the  government  in  legal  pro- 
ceedingSi  and  a  United  States  marshal,  with  deputy  marshals    ic^nhaii. 
under  him,  who  corresponds  to  a  sheriff,  acts  as  the  executive 

officer  of  the  national  courts,  and  has  the  powers  of  a  peace 
officer  within  the  limits  of  the  jurisdiction  of  the  national  govern- 
ment. The  general  duty  of  keeping  the  peace  and  ordinary 
police  functions  belong  to  the  states.  Thus  if  a  riot  occurs  in 
a  state,  it  must  be  put  down  by  the  state  authorities.  But  if 
the  rioters  should  interfere  with  the  running  of  mail  trains  or 
with  the  execution  of  the  mandates  of  the  national  courts,  the 
national  government  might  interfere.  Also  it  is  the  duty  of 
the  marshal  to  arrest  persons  guilty  of  crimes  against  the 
United  States.  There  are  also  one  or  more  United  States  ^"^^iJiS^** 
commissioners  in  each  district,  who  discharge  various  duties  '^^^ 
connected  with  proceedings  in  the  United  States  courts  and 
act  as  examining  magistrates'  in  criminal  cases  triable  in  those 
courts. 

2  See  {1246. 
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»         200.  The   American    courts  are   either    national  or    state 

National  and  ^^^^-S-      '^^^  former  are  also  called  federal  courts  or  United 
.tut^couru.  States  courts. 

The  judicial  powers  of  the  national  government,  like  its 
Thftjndioiai  ^^^^^  powers,  are  limited  to  such  as  are  granted  to  it  in  the  con- 
^'^"oMi^*  stitution,  while  the  state  courts  have  all  jurisdiction  that  is  not 
'°'*'™°®^**  taken  away  from  them  by  the  constitution.     The  presumption 
therefore  is  against  the  jurisdiction  of  a  national  court  and  in 
favor  of  that  of  a  state  court.     In  this  sense  all  the  national 
courts  are  sometimes  said  to  be  courts   of  limited  jurisdiction ; 
but  they    are   more  properly    considered   as   courts   of  general 
jurisdiction   within   the  scope    of  the   powers  of  the   national 
government.     The  judicial  power  of  the  United  States,  as  de- 
fined in  the  constitution,*  depends  either  upon  the  subject  matter 
of  the  suit  or  upon  the  nationality  or  citizenship  of  the  parties 
to  it. 
ABtoanbjcct  As  to  subiect  matter:  it  extends  to  all  cases  at  law  and  in 

matter.  *' 

equity  arising  under  the  constitution,  laws  and  treaties  of  the 
United  States,  and  to  all  cases  of  maritime  and  admiralty  jurisdic- 
tion. Matters  of  probate,  administration  and  divorce  are 
excluded.  A  case  is  said  to  arise  under  the  law  of  the  United 
States  when  the  action  is  brought  directly  to  enforce  or  protect 
a  duty  or  right  created  by  that  law  or  the  defendant's  defence 
rests  upon  a  national  law.  A  suit  for  the  infringement  of  a 
patent  right  is  of  this  kind,  patents  for  inventions  being  granted 
only  by  the  national  government.  But  if  the  seller  of  a  patent 
right  sues  the  buyer  for  the  price,  the  right  violated  by  the 
latter's  refusal  to  pay  is  not  the  patent  right  itaelf  but  the  right 
created  by  the  contract  of  sale,  which  falls  under  state  law,  so- 

lArt.  UL 
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ihat  the  suit  must  be  brought  in  a  state  court.  Questions  of 
national  law  may  however  arise  incidentally  in  state  courts ; 
for  instance,  if  in  the  last  mentioned  example  the  buyer  should 
set  up  the  defence  that  the  patent  was  void,  the  state  court 
might  have  to  pass  upon  its  validity,  which  would  depend 
upon  the  law  of  the  United  States. 

As  to  parties:  the  judicial  power  of  the  national  government  as  to  parties, 
covers  all  controversies  to  which  the  United  States  is  a  party, 
controversies  between  two  or  more  states,  between  a  state  nnd 
citizens  of  another  state,  between  citizens  of  different  states, 
between  citizens  of  the  same  state  claiming  liiiid  by  grants  from 
different  states,  and  between  a  state  or  the  citizens  thereof  and 
foreign  states,  citizens  or  subjects ;  also  cases  affecting  ambas- 
sadors, other  public  ministers  and  consuls.  Those  provisions 
would  authorize  a  suit  in  the  national  courts  by  a  private 
person  against  a  state.  The  bringing  of  such  a  suit  led  to  the 
adoption  in  1798  of  the  eleventh  amendment  to  the  constitu- 
tion forbidding  it. 

201.  The  Supreme  Court  of  the  United  States  is  created  ^/^f^^Z. 
and  its  jurisdiction  defined  by  the  constitution  itself,  and  ^  <^^^- 
Congress  can  not  by  statute  restrict  its  jurisdiction.  But  the 
other  national  courts  are  creatures  of  Congress,  set  up  by 
statute  under  the  general  authority  given  to  Congress  to 
establish  courts  inferior  to  the  Supreme  Court,  and  they  have 
only  such  jurisdiction  as  Congress  has  seen  fit  to  confer  upon 
them.  Therefore  it  is  not  necessary  that  the  whole  field  of 
judicial  power  marked  out  in  the  constitution  should  in  fact  be 
occupied.  So  far  as  it  is  not,  the  states  may  occupy  it.  In  fact 
the  jurisdiction  given  to  the  national  courts  by  Congress  is  not 
quite  as  extensive  as  might  have  been  given.  That  matter 
was  originally  regulated  by  the  judiciary  act  of  1789,  which 
forms  the  basis  of  the  present  law,  though  it  has  been  since 
coDsiderably  modified. 

So  far  as  the  jurisdiction  of  the  United  States  courts  de-  ^"\\j'^* 
peiids    upon     subject    matter,    that  jurisdiction    is     generally  J^diciion. 
-exclusive,  the  state  courts  being  prohibited  from  interfering  with 
8nch  cases.     But  when  it  depends  upon   the  parties,  it  is,  in 
most   suits  between  private  persons,  concurrent    with   that  of 
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Definiuon  of  210.  A  person  in  law   means   that   which   is  capable  of 

l>orson.  ... 

having  rights  or  duties.     A  natural  person  is  a  human  being. 

^iSS&jilf**  ^°  artificial,  legal  or  juridical  person  is  something  other  than  a 
^•'^^^     human  being  which   is    regarded  for  legal  purposes  as  having 
rights  or  duties,  for  example  a  corporation. 

To  some  eltent   a  child   in  ventre  sa  mere  is  treated  as 

Unborn chfld.  a  persou.     He  may  have  an  estate  limited  to  him;^  and  it  has 
been  held  that  after  his  birth  he  could  maintain  an  action  for  a 
personal  injury  inflicted  upon  him  before  birth  by  the  negligence 
of  another  by  reason  of  which  he  was  born  deformed. 
^T^dM^^  211.  A   person's  natural  life   ends  at    his  natural  death. 

But  at  common  law  if  a  person  was  sentenced  to  perpetual 
banishfnent  or  abjured  the  realm^  or  entered  into  religion,  that 
is,  become  a  monk,  he  was  regarded  as  civilly  dead.  His  pro- 
perty was  administered  upon  and  disposed  of  as  though  he  were 
dead,  and  he  was  incapable  of  holding  property  or  making 
contracts.  The  law  however  still  protected  his  personal  security. 
Because  of  the  possibility  of  civil  death  it  became  customary 
whenever  in  a  deed  or  legal  document  the  term  of  a  person's 
life  was  mentioned  to  specify  his  natural  life.  There  is  now 
no  such  thing  as  civil  death. 

Presnmptions  A  pcrsou  .  provcd  to  havo  been  alive  at  a  past  time  is 
prima  facie  presumed  to  be  still  living,  at  least  for  a  time 
within  the  ordinary  limit  of  human  life;  but  this  presumption 

1  eee  {6f  r>.         2  See  {12S8. 
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ceases  if  he  has  not  been  heard  of  for  seven  years.  When 
two  persons  perish  in  the  same  calamity,  as  in  a  shipwreck, 
and  it  is  not  known  which  died  first,  the  civil  law  has  various 
presumptions  on  that  point,  for  instance  that  in  curtain  cases 
the  elder  survived  and  in  certain  cases  the  younger.  The 
common  hiw,  if  no  proof  is  forthcoming,  will  assume  that 
both  died  at  the  same  time,  so  that  neither  could  be  heir 
to  the  other.  Thus  if  a  man  was  the  owner  of  property 
and  he  and  his  son  were  killed  in  the  same  battle,  it  could 
not  be  presumed  that  the  younger  man  lived  the  longer,  so  that 
he  inherited  his  father's  property;  but  the  property  would  descend 
to  the  next  heir  of  the  father  rather  than  to  the  heir  of  the 
Bon. 

212.  Persons  are  of  legitimate  or  illegitimate  birth.  A  Legitima«7. 
legitimate  child  is  one  that  is  either  born  or  begotten  in  lawful 
wedlock,  that  is,  at  a  time  when  his  father  and  mother  are 
husband  and  wife.  If  a  child  is  begotten  before  his  parents' 
marriage  but  born  afterwards,  or  begotten  while  they  are 
married   but   born  after    the  marriage  has  been    dissolved  by 

death  or   divorce,  he   is  legitimate.      A    child  not  so   born  or 
begotten  is  illegitimate  or  a  bastard.     The  law  presumes  strongly  ^J^S^JStS* 
in  favor  of  legitimacy.      If  a   married    woman  bears  a  child       "■°^' 
during  her  marriage  or  within  a  competent  time  thereafter,  the 
law  presumes  that  her  husband  is  the  father  of  the  child  and 
that   it  is  legitimate,  and  will  not  permit  the  contrary  to  be 
proved  except  by  proof  that  it  was  physically  impossible  that 
the  husband  coald  have  been  the  father  or  morally  certain  that 
he  was  not.     Nor  may   non-access  of  the  husband  to  his  wife 
at  the  time  when  the  child  must  have  been  begotten  be  dhown 
for  the  purpose  of  proving  the  child  illegitimate,  if  he  was  where 
he  might  possibly  have  had  access ;  nor  impotence  on  his  part. 
By  the  civil  law  if  the  parents  of  a  bastard  intermarry  after  JISJriSTof 
his  birth  he  is  thereby  legitimated.     The  common  law  does  not     p*"'*** 
admit  this  ;  but  in  several  of  the  United  States  the  more  merci- 
ful rule  of  the  civil  law  has  been  adopted  by  statute. 

213.  A  legitimate  child  takes  the  family  name  or  surnume     num* 
of  his  father,  and  acquires  a  chrietian  or  given  name  by  reputa- 
tion.   There  is  no  regular  way  of  acquiring  a  given  name;  baptism 
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has  no  legal  effect.  A  bastard  may  gain  a  surname  also  hj  re- 
putation. The  law  recognizes  only  one  given  name,  what  is 
commonly  called  a  middle  name  is  for  legal  purposes  disregarded  ; 
but  if  two  persons  have  the  same  surname  and  christian  name, 
the  middle  name  may  be  resorted  to  to  distinguish  them.     A 

^"*^Liie™"*  person  may  bind  himself  in  a  contract  or  any  transaction  by 
any  name  that  he  chooses  to  use,  whether  his  true  name  or 
not,  and  may  acquire  rights  by  any  name.  The  only  conse- 
quence of  using  a  wrong  name  is  that  it  may  make  it  difficult 
to  ])rove  that  he  is  the  person  intended  to  be  denoted  by  it. 
^^*JJ^**'  Therefore  there  seems  to  be  no  legal  obstacle  to  a  man's 
changing  his  name  at  his  pleasure.  In  most  places,  however, 
provision  has  been  made  by  statute  for  changing  a  person's 
name  by  the  decree  of  a  court,  so  that  the  change,  being  a 
matter  of  public  record,  shall  be  susceptible  of  easy  proof, 
initiaii.  So  also,  although  an  initial  or  abbreviation  of  a  name  is  not 
properly  a  name,  yet  practically    it  can  usually    be    made  to 

Uftititif  of  serve  as  such  in  a  signature.  Identity  of  name  is  prima  fade 
proof  of  identity  of  personality.  For  instance  if  money  is  left 
by  a  will  to  John  Doe  or  votes  for  John  Doe  are  cast  at  an 
election,  any  person  named  John  Doe  who  appears  and  claims 
the  money  or  the  office  is  presumed  in  the  absence  of  proof  to 
the  contrary  to  be  the  person  meant. 

^wiidaDoe"^  214.  A  person's  domicile  is  the  place  where  he  is  living 

without  any  intention  of  departing  from  it.  The  requirement 
as  to  intention  is  purely  negative ;  it  is  not  necessary  that  he 
should  have  a  positive  intention  never  to  change  his  abode,  but 
merely  that  he  should  not  have  a  present  intention  to  change 
it.  Residence  is  not  the  same  as  domicile.*  A  person  may 
have  his  actual  residence  in  one  place  and  his  <  domicile 
in  another.  But  a  mere  temporary  sojourn  in  a  place,  as  of  a 
student  at  college  or  a  visitor  at  a  watering  place,  is  not  a 
residence.  A  person  may  change  his  domicile  at  his  pleasure  ; 
no  formal  act  is  required  nor  any  length  of  residence;  as  soon 
as  a  person  takes  up  his  abode  in  a  place  without  any  intention 

s  The  wonls  domicile  and  residence  are  however  often  used  indiscrimi- 
nately, 80  that  it  is  Foinetimes  ditiicult  to  decide  when  either  word  occnn  in 
a  statute  which  is  really  meant 
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of  removing,  he  acquires  a  domicile  there.     The  domicile  which  ^™MJ^  *' 

a  person  has  at  his  birth  is  called  his  domicile  of  origin.     If 

he  afterwards  acquires  a  different  domicile  and   then  abandons 

the  latter  without  gaining  a  new  one,  he  reverts  to  his  domicile 

of  origin.     Settlement  is  a  peculiar  species  of  domicile  which  a  settlement. 

person  may  have  for  the  purposes   of  the  poor  laws.*     The  law 

in  regard  to  settlement   is  statutory  and  is  very  different  from 

the  law  of  ordinary  domicile. 

215.  Nationality  or  citizenship  is  membership  in  a  state  Nationality. 
of  which  the  person  is  a  citizen  or  subject  and  to  which  he  owes 
allegiance.  This  does  not  imply  the  possession  of  political 
rights,  such  as  the  right  to  vote  or  hold  oflSce ;  women  and 
children  are  citizens  or  subjects  as  much  as  men.  By  the 
common  law  every  person  born  within  the  dominions  of  the 
Crown  of  England,  or,  as  it  was  otherwise  expressed,  within 
the  allegiance  of  the  King,  was  an  English  subject  and  could 
not  by  any  act  of  his  own  or  of  any  foreign  state  be  divested 
of  his  nationality  ;  nemo  potest  exuere  patriam.  The  courts  in 
the  United  States  adopted  at  first  the  same  rule ;  but  from  the 
first  foundation  of  the  government  foreigners  have  been  per- 
mitted to  acquire  American  citizenship  by  naturalization,^  and 
Congress  by  statute  in  1868  declared  the  right  of  expatriation 
to  be  a  natural  and  inherent  right.  Naturalization  is  also  per- 
mitted in  England.  By  the  law  of  both  countries  the  child  of  a 
citizen  or  subject  born  abroad  may,  if  he  chooses,  claim  his 
father's  nationality,  provided,  under  the  American  law,  his  father 
has  ever  lived  in  the  United  States. 

In  the  United  States  there  is  a  double  citizenship,  of  the  ^tho"u2il?d* 
nation  and  of  a  state.  The  fourteenth  amendment  to  the  ofaatate. 
constitution  declares  that  all  persons  born  or  naturalized  in  the 
United  States  and  subject  to  the  jurisdiction  thereof^  are  citizens 
of  the  United  States  and  of  the  state  where  they  reside.  A 
person  residing  in  the  District  of  Columbia  or  in  a  territory 
can  have  only  the  national  citizenship. 

4  See  {107.     ..«  See  {1021. 

*  This  excluaes  iDdians  who  retain  their  tribal  goyemments  and  the 
children  born  in  the  United  States  of  foreign  ambassadors  and  ministers 
and  of  attaches  of  foreign  legations. 
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xinsiiip.  216*  Two  persoDS  are  kin  or  related  to  each  other  when  one 

is  descended  from  the  other,  as  in  the  case  of  father  and  son,  or 
hoth  from  a  common  ancestor,  as  in  the  case  of  brothers  or  cousins. 
In  the  former  case  they  are  called  lineal,  in  the  latter  collateral 

^bkx^  kin.  If  they  are  descended  from  the  same  pair  of  common  an- 
cestors, they  are  kindred  of  the  whole  blood;  if  from  one  only  of 
the  pair,  kindred  of  the  half  blood.  Kinship  by  the  half  blood 
exists  between  the  children  of  one  man  by  different  wives  or 
of  one  woman  by  different  husbands  and  their  descendants.     A 

Bastarda.    bastard  is  considered  by  the  law  to  be  JUius  nutittM,  and  has 

legally  no  kindred  except  his  own  descendants.     Therefore  he 

can  not  inherit  any  property  from  his  natural  father  or  mother 

or  any  of  his  natural  relatives,  or  they  from  him. 

^Tt"^d"'  Consanguinity  is  kinship  by  descent  or  blood,  actual  kin- 

afflnity.  g^ip.  AlBfinity  is  the  relationship  that  exists  between  a  man 
and  his  wife's  kindred  or  between  a  woman  and  her  husband's 

kindred. 

^g^  o'  The  degrees  of  relationship  between  lineal  kin  are  found 

by  counting  the  steps  of  descent  from  one  to  the  other,  each  step 
constituting  one  degree.  Thus  a  man  is  related  in  the  first 
degree  to  his  son  and  in  the  second  degree  to  his  grandson.  For 
reckoning  degrees  among  collateral  kin  there  are  two  rules. 
^mmon  ^d  The  commou  law  rule,  which  is  that  of  the  canon  law  also,  is 

duion  law.  ^^  begin  at  that  one  of  the  parties  who  is  furthest  from  the 
common  ancestor,  or  at  either  party  if  they  are  equally  remote, 
and  ascend  to  the  ancestor  counting  each  step  as  one  degree. 
Thus  a  man  is  related  to  his  brother  in  the  first  degree,  the 
common  ancestor  being  his  father  from  whom  they  are  both 
equally  remote;  to  his  uncle  or  his  first  cousin  in  the  second 
degree,  the  common  ancestor  being  his  grandfather,  and  he 
being  more  remote  from  the  ancestor  than  his  uncle  is  so  that 
the  steps  must  be  counted  from  him  in  that  case,  and  equally 
remote  with  his  cousin,  so  that  the  count  may  be  from 
either ;  and  to  his  cousin's  son  in  the  third  degree,  the  com- 
mon ancestor  being  still  his  grandfather,  who  is  however  the 
great  grandfather  of  the  cousin's  son,  the  latter  Ving  in  this 
case  the  more  remote  from  the  common  ancestor. "'  That  is,  two 
persons  whose  relationship  can  be  traced  without  going  further 
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np  in  the  line  of  ascent  from  either  of  them  than  his  father 

or  mother  are  related  in  the  first  degree ;  if  it  is  necessary  to 

go  hack  to  a  grandfather  or  grandmother  of  either  of  them,         • 

they  are  related  in  the  second  degree ;  if  to  a  great  grandparent, 

in  the  third  degree,  and  so  on.     By  the  civil  law  rule  we  begin  *"*•  ^^^  ^^ 

at  either  party  and  count  the  steps  up  to  the  common  ancestor 

and    thence  down  again  to  the  other  party.    By  this  method  of 

computation  two  brothers  are  related  to  each  other  in  the  second 

degree,  uncle  and  nephew  in  the  third  degree,  first  cousins  in 

the  fourth,  and  a  man  and  his  cousin's  son  in  the  fifth. 
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CHAPTER    XIIL 


THINGS, 


^^^thiig!**'*  217.  A  thing  is  any  object  other  than  a  person  in  which 
rights  may  be  had.  One  person  may,  it  is  trae,  have  rights  in 
another,  as  a  husband  in  his  wife  or  a  master  in  his  servant ; 
but  persons  who  thus  stand  in  a  position  analogous  to  things 
are  not  called  things.^ 

Corporeal  and  a  -i   .-t  •  •  j.«ii«j_  •  iji- 

incorporeal  A  corporeal  thing  18  a  material  object ;  an  incorporeal  thing 

is  some  ideal  immaterial  object  which  for  legal  purposes  is  treated 

^derSd^"  ^^  *  thing.  The  most  important  kind  of  incorporeal  things  are 
things,  certain  rights  which  are  regarded  as  things.  It  would  seem  that 
no  distinction  could  be  clearer  than  that  between  rights  and 
things.  A  right  is  a  relation  created  by  law  between  persons, 
and  need  not  always  concern  things  at  all.  If  it  happens  to  be 
a  right  in  or  to  a  thing,  the  thing  is  plainly  something  quite 
different  from  the  right.  Nevertheless  a  good  deal  of  confusion 
has  prevailed  about  rights  and  things  both  in  the  civil  and  in 
th^n^'^S'tiie  ^^^  common  law.     In  the  Roman  law  nearly  all  private  rights, 

Kournu  aw.  ^jj^jj^jp|.   those    which  entered    into   a    person's    status,  such   as 

freedom  and  citizenship,  and  those  which  arose  out  of  his  mem- 
bership in  a  family,  were  looked  upon  as  a  kind  of  things 
capable  of  being  themselves  owned  and  possessed.  If  for  in- 
stance Gains  had  a  right  to  use  in  any  way  a  piece  of  land 
which  belonged  to  Titius,*  it  was  considered  that  that  right 
was  itself  an  incorporeal  thing,  which  Gains  owned  in  just  the 
same  manner  as  Titius  owned  the  land,  and  of  which  he  might 
even  be  considered  to  have  possession.  So  the  right  which 
one  party  to  a  contract  had  against  the  other  by  virtue  of  the 
contractor  the  remedial  right  that  arose  in  a  person's  favor 
when  another  had  committed  a  wrong  against  him  was  an  in- 
corporeal   thing,    the    subject   of  ownership.  ^Thus  the  private 

1  While  slavery  existed  slaves  were  for  some  purposes  classed  asi  UuoeiK. 
'  Such  a  right  was  called  jus  in  re  aUena. 
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laWy   or   at  least  the  substantive  law,  fell  into  two  divisions, 
the  jua  personarum  and  Jus  rentm,  as  has  been  explained.' 

The    common    law   has   not  adopted  the  Roman  theory  of  th^^bi^he 
incorporeal   things  in  its    entirety.     In  general  rights  are  not^"*'"**'^    ^' 
regarded   as   things.     There  are  however  a  few  rights,  mostly 
rights    in   land,    which  are  classed  as   incorporeal  things,  and 
can  stand  as  the   subjects  of  property  rights.      These  will  be 
described  in  another  place.^ 

218.  There    are    also   incorporeal    or    immaterial    things  incorporeal 

*  °    things    other 

which    do    not   consist    of   rights.      By   the    civilians    a  uni^  thaarvhu. 
versitaa  rerum,   or   group  of  things,  such  as  a  flock  of  sheep,    unimertaas 
considered  as   an  entirety  and    as    distinguished  from   the  in- 
dividual  things  which  compose  it,  is  looked    upon  as  a  kind 
of  ideal    or  immaterial  thing;    but   the   common    law  seems 
not    to    make  any    use    of  that   conception.       A    telegraphic   Teieirnms. 
message,  the  good  will  of  a  business,  a  trade  mark  or  a  trade        «^- 
secret,  an  invention  or  discovery  and  other  things  of  the  like 
nature  are  often  called  incorporeal  things.     But  it  is  doubtful 
whether   this   is   any  thing  more  than  a   convenient   popular 
form  of  expression ;  whether  for  technical  legal  purposes  it  is 
really  necessary  in  such  cases  to  posit  the  existence  of  a  thing 
at  all.     Shares  of  stock  in  corporations  are  regarded  as  incor-    '^'^^^^^ 
poreal  things. 

219.  A  fund  is  a  very  important  kind  of  incorporeal  thing,     Fonda. 
which  consists  of   a  certain  value  or  purchasing  power  in  a 
person's   hands.    It  may  exist  in  a  distinguishable  form,  em- 
bodied, so  to  speak,  in  specific  rights  or  things,  or  as  a  purely 

ideal  entity.  For  example,  if  a  sum  of  money  is  given  to  A  in 
trust  to  hold  and  invest  it  and  pay  the  income  to  B,  this  is  a 
fund  in  A's  hands,  A  may  at  first  receive  it  in  the  form 
of  money.  If  he  buys  railroad  stock  with  this,  the  stock 
represents  the  fund.  If  he  sells  the  stock  and  puts  the  pro- 
ceeds into  his  own  business,  mingling  it  with  his  own  money, 
the  fund  is  thereby  reduced  to  an  indistinguishable  ideal 
form.  Should  he  afterwards  draw  out  from  his  ^^  business 
and  set  apart  for  the  purposes  of  the  trust  an  equivalent 
amount  of  money  and  invest  it  in  land  or  other  property,  the 

8 Bee  250.         « See  {610. 
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fund  ivould  again  become  distinguishable.  But  all  the  time  he 
is  regarded  as  having  been  the  owner  and  possessor  of  the  fund, 
i.e.  of  a  certain  value  or  sum  of  money  which  he  is  holding 
for  B's  benefit.  This  is  a  purely  incorporeal  thing;  it  does 
not  consist  in  the  money,  the  stock  or  the  land,  which  from 
time  to  time  represent  it  and  in  which  it  is  embodied^  but 
in  the  value  of  these. 
^^^  But    when    a   fund   exists  in    distinguishable  form,  any 

'""^      person  who  has  a  claim  upon  the  fund  has  also  in  equity  a  claim 
upon  the  specific  rights  or  things  in  which  the    fund    is  em- 
bodied.    And  this  specific  claim  often  becomes  of  importance, 
specially  in  case  of  the  insolvency  of  the    fundholder.      Thus 
if  A  holds  a  fund  the  value  of  which  is  to  be  paid  to  B,  and 
becomes  bankrupt  or  insolvent  so  that  his  creditors  only  receive 
a  portion  of  their  debts,  then  if  the  fund  is  not  in  distinguish- 
able form  B  is  no  better  off  than  one  of  the  creditors,  he  must 
come  in    and  take  his  pro   rata  share  with  the  rest.      But  if 
the   fund  is    represented    by  anything  that  can  be  identified 
such  as  stocks,  bonds    or  loans  on    mortgage,  B  has  a   right 
to  have  that  specific  property  or  its  proceeds  applied  to  pay  his 
claim  in  full  iu  preference  to  the  general  creditors.     Such   a 
claim  to  specific  assets,  however,  exists  only  in  equity,  not  at 
law,  and  the  right  to  such  a  preference  is  a  very  frequent  sub- 
ject of  controversy  in  the  courts  of  equity.     At  law  a  fund, 
when  its  existence  is  recognized  at  all,  is  simply  a  debt,  and 
the  person  entitled  to  receive  it  is  an  ordinary  creditor. 
"^ShSJ^  220.  An  accessory  thing  is  one  which  is  so  attached  to  or 

connected  with  another  as  to  become  for  legal  purposes  a  part 
of  the  principal  thing.  Thus  the  wool  upon  a  sheep  is 
accessory  to  the  animal,  and  if  the  sheep  were  sold  and 
nothing  said  about  the  wool,  the  buyer  would  have  it  as  a 
matter  of  course.  But  a  watch  chain  is  not  accessory  to  the 
watch,  though  commonly  worn  with  it.  Physical  attachment 
is  not  absolutely  necessary  to  make  a  thing  accessory.  The 
rolling  stock  of  a  railroad  may  be  accessory  to  the  road  even 
though  temporarily  in  use  upon  another  road,  or  the  sails  of 
a  ship  to  the  vessel  though  stored  for  a  time  in  a  warehouse 
on  shore.      An  accessory  thing  may  be  detached  and  cease  to 
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be  accessory,  as  when  sheep  are  sheared  or  timbers  taken  out 
of  a  building. 

221.  Land  in  its  legal  signification  includes  not  only  the  i*^^ 
surface  but  extends  downward  to  the  center  of  the  earth  and 
upward  indefinitely ;  cujus  est  solum,  ejus  est  usque  ad  coelum. 
Therefore  it  is  a  violation  of  the  owner's  property  right  to 
tunnel  under  his  land  at  any  depth,  or  to  occupy  the  space 
above  it,  as  by  the  projecting  eaves  of  a  building  standing  on 
adjacent  land.  The  owner  of  land  regularly  owns  all  minerals,  Mmeiete. 
deposits    of   oil    or   natural    gas,    etc,  under  the  surface.     But 

the  ownership  of  these  may  be  separated  from  that  of  the 
soil ;  a  man  for  instance  may  sell  the  mines  in  his  land 
while  retaining  the  ownership  of  the  soil. 

222.  Things  accessory  to  land  are  as  follows.  ^o^tokS? 
1.  Things    growing    upon    it.      Crops    which    are    planted 

annually  by  the  industry  of  mun,  snch  as  corn  or  potatoe,^™**^™®"** 
and  the  first  year's  yield  of  things  which  are  planted  by  man 
and  yield  a  crop  the  same  year,  though  they  continue  to  yield 
for  several  successive  years  without  replanting,  such  as  hops, 
clover  or  sugar  cane,  are  called  fructus  industriales  or  emble- 
ments.* These  while  they  remain  attached  to  the  soil  are  for 
some  purposes  considered  as  accessory  to  it ;  but  some  person 
other  than  the  owner  of  the  land  may  have  a  right  to  them. 
But  those  things  which  grow  wild  upon  land  or  if  planted  or  ^^^^ 
cultivated  by  man  are  not  annual  crops,  such  as  trees  or  perennial 
grasses,  except  nursery  plants  and  in  some  cases  timber  planted 
and  cultivated  for  sale,  are  known  e^^  fructus  naturales  or  jn^ima 
vesturay  and  are  a  part  of  the  land  for  all  purposes  while 
they  remain  attached  to  it. 

223.  2.  Fixtures.  These  are  things  attached  to  land. 
This  name  is  sometimes  used  to  include  emblements  or  even 
fructus  naturales,  but  generally  not.  It  does  however  embrace 
nnrsery  plants  intended  to  be  taken  up  and  sold  and  some- 
times cultivated  timber.  There  is  an  ambiguity  or  confusion 
in  the  use  of  the  word,  owing  to  a  change  which  has  taken 
place  in  the  law  relating  to  fixtures.  It  is  sometimes  used 
to   denote    those    attachments    to    the    land    which    have  be- 

*  Prom  French  emblar  or  emblaver. 
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come  accessory  to  it  for  all  purposes,  and  can  not  be  severed 
and  taken  away  by  any  one  but  the  owner  of  the  land, 
as  contrasted  with  those  which,  though  temporarily  acces- 
sory and  for  some  purposes  going  with  the  land,  are  yet 
removable  by  some  person  other  than  the  owner  and  are 
generally  treated  as  belonging  to  the  person  who  has  the  right 
of  removal ;  and  at  other  times  to  denote  the  latter  sort  in 
opposition  to  the  former.  To  avoid  that  confusion  the  former 
may  be  called  permanent  and  the  latter  removable  fixtures. 
tuniaai'  ^^  ancieut  times  the  only  kinds  of   fixtures  that  were  of 

"*"*  much  importance  were  what  are  know^n  as  necessary  and  agricul- 
tural fixtures,  that  is,  those  without  which  the  land  can  not  be 
used  at  all  in  the  ordinary  way  for  habitation,  business  or  agricul- 
ture, such  as  buildings,  fences  and  walls.     These  were  all  perma- 
nent fixtures ;  once  attached,  they  became  absolutely  a  part  of 
the  land.     Therefore  if  a  man  sold  and  conveyed  his  land  to 
another,   the  buildings  went  with  it  though  not  mentioned  in 
the  deed  ;  and  if  a  person  built  a  house  upon  the  land  of  another, 
even  by  an  innocent  mistake  supposing  it  to  be  his  own  land, 
the  house    belonged  to  the  owner  of  the  land,  who  in  general 
was  not  bound  to  make  any  compensation  to  the  builder.     And 
such  is  still  the  general  rule  as  to  that  sort  of  fixtures,  though 
it    has   been  changed  to  some    extent   by  statute    in    favor  of 
agricultural  tenants    and   in  a    few  cases   the  modern    law    of 
removable  fixtures  has  encroached  somewhat  upon  the  ancient 
rule,  for  instance  light  buildings  not  set  into  the  ground  but 
simply  resting  by  their  weight  upon  the  surface  have  been  treated 
^^52^2!7  ^^  removable.     But  at   present  fixtures  put  in    for    business, 
ornamental  and  temporary    purposes,    such  as  steam  engines, 
boilers,  vats,  shelves  and  counters  in  stores,  sheds,  fixed  mirrors 
^S^^     and  many  other  things,  especially  those  which  are  intended  for 
purposes  of  trade  and  are  known  as  trade  fixtures,  have  been 
differently  treated,  and  may  often  be  removed  by  the  persons 
BemoTftbiii^  who  annexed  them  or  their  successors  in  right.     The  rules  as  to 
when  fixtures  are  removable  are  somewhat  complicated,  and  it  is 
impossible  to  reconcile  all  the  authorities.     This  is  owing  to  the 
fact  that  the  change  in  the  law  has  come  about  gradually  and 
for  the  most  part  without  a  distinct  conciousness  of  the  change 
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in  the  minds  of  the  judges ;  and  the  distinction  between  the 
two  classes  of  fixtures  has  often  been  overlooked.  The  old 
law  favored  permanency,  the  modern  law  favors  removability. 
The  general  principle  as  to  what  may  be  called  the  new 
kinds  of  fixtures  is  that  whether  they  can  be  removed  depends 
upon  whether  or  not  an  intention  appears  on  the  part  of  the 
person  who  affixed  them  to  make  a  permanent  addition  to  the 
land.  And  this  may  in  turn  depend  upon  the  manner  in 
which  they  are  attached  or  whether  they  can  be  removed 
without  injury  to  themselves  or  to  that  to  which  they  are 
attached ;  for  instance,  machinery  can  often  easily  be  unscrewed 
and  taken  away,  but  a  furnace  set  in  brick  and  connected 
with  all  parts  of  the  house  by  hot  air  pipes  can  not.  The 
purpose  for  which  they  were  annexed  is  also  important, 
special  favor  in  the  matter  of  removability  being  shown  to 
trade  fixtures.  Removability  may  also  depend  upon  some 
agreement  between  the  owner  of  the  land  and  the  party  claim- 
ing the  right  to  remove,  or  upon  some  relation  between  the 
parties ;  thus  a  mortgage  of  land  generally  covers  all  fixtures, 
80  that  the  mortgagor  can  not  take  them  away. 

3.  Things  merely  placed   upon  land,  such  as  furniture  iu^'^l^df^ 
houses,  machinery  in  buildings  not  so  attached  as  to   become 
fixtures  or  stacks  of  grain,  are  not  accessory  to  the  land. 

224.  4.  Water.  The  rules  as  to  water  will  be  considered  Water, 
hereafter.*  The  word  water  or  any  word  denoting  a  body  of 
water  does  not  include  the  land  under  it.  If  the  owner  of  land 
on  which  is  a  pond  grants  the  pond  to  another,  the  grantee 
does  not  get  the  ownership  of  the  bed  of  the  pond  but  only 
the  use  of  the  water.  The  technical  expression  for  the  bed 
of  a  pond  or  stream  is  land  covered  with  water. 

226.  Every  piece    of  land,  whether  actually  fenced   in  or      Ckm^ 

not,  is  conceived  by  the  law  as  being  surrounded  by  an  ideal 

inclosure,  and  is  therefore  denominated  a    close.      Wrongfully 

entering  upon  a  man's  land  is  called  breaking  his  close. 

A  messuage  means  a  dwelling  house  and  its  curtilage,  that 

is,  the  land  immediately   adjoining  it   and  used  in  connection 

with  it  as  for  a  yard  or  garden. 

«  See  Chapt  XXXII. 
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ciiatteia.  226.  A  cliatteF  or  chattel  personal  is  any  material  thing 

except  land,  that  is,  a  movable  thing  or  a  building  or  struc- 
ture on  land  which  is  not  a  fixture.     The  word  is  occasionally 

Goodaetc.  used  to  include  emblements  and  removable  fixtures.  Goods,* 
wares  and  merchandise  mean  the  same  as  chattels,  except  that 
they  do  not  include  money  or  documents  having  no  intrinsic 
value,  such  as  bills  of  exchauge  or  deeds,  which  are  only  evi- 
dence of  rights.     Incorporeal  things  are  not  chattels. 

UoD%j.  As  to  money  ;   coins  and  paper  money  are  chattels.     But 

when  one  person  is  bound  to  pay  money  to  another,  the  money, 
unless  there  is  some  agreement  to  the  contrary,  is  usually 
regarded  as  a  fund  and  only  the  value  need  be  paid.  Thus 
if  A  sends  money  to  his  agent  to  be  paid  to  6,  the  agent 
need  not  pay  over  to  B  the  identical  money  which  he  received 
from  A,  but  only  money  to  that  value.  Also  by  the  common 
law,  although  the  owner  of  money  might  have  an  action 
against  a  person  who  wrongfully  took  it  from  him  as  for 
taking  a  chattel,  no  action  of  that  sort  lay  for  unlawfully  detain- 
ing or  for  embezzling  it  by  one  who  had  rightfully  got 
possession  of  it,  but  the  action  in  the  latter  case  must  be  as 
for  a  debt,  4.e.  for  the  value  of  the  money  as  a  fund.  If  A 
lost  his  money  and  B  found  it  and  refused  to  give  it  back,  B 
became  simply  a  debtor  to  A  for  that  sum ;  A  could  not  sue 
him  to  recover  the  possession  of  the  specific  money.  The  old 
saying  was:  "  Money  has  no  eainiark."' 

7  A    Norman-French   word    of    uuceriain   derivation ;    perhaps    from 
eataUa,  which  in  turn  may  be  a  corruption  of  captiaiia. 

8  In  the  Eomau  law  bona  included  all  kinds  of  property. 
*  For  the  present  rule  seo  2  8S>'^. 
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227.  An  actual  fact  is  one  that  really  exists.      A  fact  is  TOxSteac'Si 
constructive    or    exists   constructively    when    the    law   treats  a        *^*"' 
person  as    if   the  fact  existed    whether  it    really  does  or   not. 

Thus  a  person  is  said  to  have  constructive  possession  of  a 
thing  when  the  law  accords  him  the  same  rights  as  if  he  had 
possession,  or  to  be  guilty  of  constructive  fraud  when  the 
law,  for  certain  purposes,  treats  him  as  if  he  had  committed 
a  fraud. 

228.  Whenever   from    the  existence  of  one  fact  that  of   B«ievancy. 
another   can    be    inferred,    either    with   certainty  or  with  any 
degree  of  probability,  the  two  facts  are  said  to  be  relevant  to 

each    other    and   the  former  fact  to  be  evidence  of  the  latter.    ETidenoe. 

The  weight  or  strength  of   the    evidence  means  the  degree  of 

probability  that  the  inference  has.      Thus   if   a  man  is  found 

in  possession    of   stolen    goods,  that  is   some  evidence  that  he 

is  the  thief;  if  it  is  immediately  after  the  theft,  the  evidence 

18    very    strong,    but    after  the  lapse  of  a  year  it  would  have 

little    weight.      Sometimes    however    the   law   forbids  the    in-  ^^Hio"^ 

ference  to    be   drawn    or  used  for  legal  purposes.      If  so,  the 

two  facts,  though    actually  relevant,  are   legally   irrelevant  or 

are  deemed  to   be   irrelevant  to    each   other,   and  the    one    is 

not  evidence    of  the  other.     Thus    if  a    man  is  charged  with 

a  crime  or   a  fraud,  the  fact  of  his   previous  bad  character  is 

one  from  which  it  may  logically  be  inferred  that  he  is  guilty.    But 

the  law  prohibits  the  inference,  rejects  that  fact  as   evidence, 

and  will  not  permit    his  bad   character  to  be    proved    against 

him  at  the  trial.     Evidence  must  be  distinguished  from  proof.      fmoL 

Evidence  tends  to  establish  a  fact,  but  may  be  insufficient  for 

that  purpose  or  may  be  met  and  rebutted  by  counter  evidence; 

proof  is    evidence    that    is    sufficient  to  actually  establish  it. 

For  example,  if  A  has  been  murdered,  the  fact  that  6  before 
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the  murder  had  expressed  hatred  against  A  and  an  intention 
to  kill  him  would  be  strong  evidence  that  B  was  the  murderer, 
but  probably  no  jury  would  take  that  as  suj£cient  proof  to 
convict  B  if  there  was  no  other  evidence  against  him. 

229.  A  presumption  is  where  one  fact  is  inferred  from 
another.  If  the  inference  is  drawn  according  to  the  rules  of 
logic  independently  of  any  rule  of  law  requiring  it  to  be 
drawn,  the  presumption  is  one  of  fact,  presumptio  /actu 
In  this  case  the  two  facts  are  actually  relevant  to  each 
other. 

A  presumption  of  law,  presumptio  juris,  is  where  the  law 
directs  the  inference  to  be  drawn,  whether  it  is  one  that 
would  naturally  be  drawn  or  not.  Presumptions  of  law  are 
are  either  prima  facie  or  conclusive.  A  prima  fade  presump* 
tion  is  one  that  the  law  requires  to  be  made  in  the  absence 
of  proof  to  the  contrary,  but  the  presumption  may  be  rebutted 
by  showing  that  it  is  in  fact  false.  Every  person  for  instance 
is  prima  facie  presumed  to  be  of  sound  mind ;  but  a  person 
may  be  proved  to  be  insane,  if  such  is  the  fact.  A  conclusive  pre- 
sumption o{]sLW,pre8umptio  Juris  et  de  jure^  is  one  that  the  law 
will  not  permit  to  be  rebutted  simply  by  proof  that  it  is  contrary 
to  the  truth.  Some  such  presumptions  are  absolutely  conclusive 
and  can  not  be  rebutted  at  all,  for  instance  the  presumption 
that  a  person  intends  the  legally  necessary  consequences  of  his 
acts  ;^  while  others  are  only  conditionally  conclusive  and  may 
be  rebutted  by  proving  some  specially  designated  fact  that  is 
not  merely  logically  but  legally  incompatible  with  the  fact  pre- 
sumed. Of  the  latter  sort  is  in  some  places  the  presumption  that 
a  person  who  sells  a  chattel  and  continues  in  possession  of  it 
after  the  sale  intends  to  defraud  his  creditors,  which  ,can  not 
be  rebutted  simply  by  proof  that  his  intention  was  in  fact 
honest,  but  only  by  showing  some  fact  which  the  law  regards  as 
a  sufficient  excuse  for  retaining  possession. 

A  legiil  fiction  is  where  for  legal  purposes  a  fact  ia 
taken  to  exist  contrary  to  the  truth,  for  example  the  assump- 
tion that  a  person  who  has  received  by  mistake  money 
belonging   to   another   has  contracted    to   pay   it  over  to  the 


iSee  2282. 
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latter.'  Fictions  are  used  in  law,  as  in  other  sciences,  for 
purposes  of  practical  convenience,  but  are  never  admitted  when 
they  will  lead  to  injustice.  In  fictione  juris  semper  extslii 
equitas.  _  In  ancient  times,  when  the  legislature  was  reluctant 
to  enact  new  laws,  the  courts  made  use  of  very  hold  fictions 
to  introduce  needed  improvements  into  the  law.'  But  at  pre- 
sent this  is  unnecessary,  and  the  courts  would  not  feel  them- 
selves justified  in  doing  so. 

230.  A  person    is    said    to   be    estopped  when  in  a  legal    xrtoppd. 
proceeding  he  is  not  permitted  to  deny  the  existence  of  a  fact 
or    to    set    up    a    claim,    although    the   fact  may  not  in  truth 
exist    or    the    claim    may    be  well  founded.     Estoppels  are  of 
three  kinds. 

(1).  Estoppel    by   record.     A    matter    once   determined  by    ^^ 
the  judgment   or   decree  of  a  court  is  called  res  adjudioata ;  am 
and   parties   to    the   judgment   and    their  successors  in  right, 
who  are  called  privies,  can  not  in  any  subsequent  controversy 
among  themselves   dispute  it.     Thus  if  A  and  B  have  a  law- 
suit  about   the   ownership    of  a  piece  of  land,  and  the  court 
decides  that  it  belongs  to  B  and    gives  judgment  accordingly, 
that  settles  the  question   for  ever  between  them.      Neither  A 
nor  his  heirs  nor  any  person  to  whom  he  may  attempt  to  trans- 
fer his  claim  can  afterwards  assert  the  land  to  be  his  against 
B,  his  heirs  or  any  purchaser  from  him ;  the  court  will  refuse 
to  listen  to  such  an  assertion.     But  an  estoppel  does  not  avail  ^SS!^ 
in  favor  of  or  against  an  outsider.     A  judgment  in  a  suit  be- 
tween A  and  B  that  the  land   belongs  to  B  will  not'  estop  C, 
a  stranger  to  the  suit,  from  claiming  it  as  his  against  B,  nor  A 
from  claiming  it  against  0.     This  is  called  estoppel  by  record, 
becaase  the  judgment  or  decree  is  preserved  in  the  records  of 
the  court  and  can  by  proved  only  by  the  record/  provided  the 
court  is  a  court  of  record. 

But  if  A  should  sue  B  for  wrongfully  taking  his  property 
and  B  should  plead  simply  "  not  guilty/'  and  the  jury  should 
find  a  verdict  in  favor  of  B  and  judgment  be  given  for  him,  the 


s  See  {875. 

)  For  examples  of  sach  fictions  see  2  910,  925. 

« See  2171. 
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plea  and  verdict  might  be  on  the  ground  either  that  6  was  the 
owner  of  the  property  and  so  took  it  rightfully  or  that  B  had 
in  fact  not  taken  it  at  all.  Therefore  the  record  would  not 
create  any  estoppel  us  to  the  ownership ;  because  it  would  not 
show  that  the  ownership  had  been  passed  upon.  Nor  could 
the  record  be  helped  out  by  extraneous  proof  that  the  question 
of  ownership  was  in  fact  the  only  one  controverted  and  decided 
at  the  trial,  the  record  being  the  only  admissible  evidence  of 
what  the  court  did. 
h?S^  (2)-  Estoppel  by  deed.^    The  parties  to  a  deed  and  their 

privies  are  estopped  among  themselves  in  any  controversy  about 
the  mutters  to  which  the  deed  relates  to  dispute  the  truth  of 
any  statement  contained  in  the  deed  which  is  essential  to  its 
operation.  But  if  recitals  are  introduced  into  a  deed  by  way 
of  explanation  concerning;  facts  which  are  not  essential  to  the 
operation  or  validity  of  the  deed,  there  is  no  estoppel  as 
to  these.  Thus  it  is  not  necessary  in  a  deed  to  mention  the 
residences  of  the  parties,  though  that  is  often  done ;  therefore 
if  these  are  incorrectly  stated  any  party  is  at  liberty  to  prove 

^^d^fc**  *^®*r  incorrectness.  If  however  a  deed  is  wrongly  drawn  by 
fraud  or  mistake,  a  court  of  equity  will  correct  or  reform  the 
deed,*  and  in  a  proceeding  in  equity  for  that  purpose  the 
doctrine  of  estoppel  does  not  apply. 

Ett^pei  t»  ^2i),  Estoppel  in  j>at8.    In  pais  is  a  designation   which  is 

applied  to  all  events  or  transactions  that  do  not  happen  or  are 
not  done  in  court.  The  making  of  ordinary  contracts,  taking 
possession  of  things,  the  commission  of  crimes,  marriage,  birth 
and  death  are  matters  in  pais. 

An  estoppel  in  pais  arises  where  one  person  by  his  con- 
duct wilfully  leads  another  to  believe  in  the  existence  of  a  fact 
and  to  act  upon  that  belief  in  a  way  that  will  bo  injurious  to  him 
if  the  fact  does  not  exist.  The  former  person  and  his  privies 
are  then  estopped  as  against  the  latter  and  his  privies  to  deny 
that  the  fact  exists.  Thus  if  A  sells  B's  property  to  C  as  his 
own,  and  B»  knowing  the  property  to  be  his,  stands  by  and  wit* 
nesses  the  transaction  and   makes  no  objection,  and  C  pays  the 

ff  A  deed  is  an  iustrameiit  in  wriUog  under  aeal;  see  {36  L 
•See  1327. 
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price  to  A,  B  can  not  afterwards  claim  the  property  as  his  and 
take  it  back  from  C.  But  so  long  as  C  has  not  paid  for  it,  B 
is  not  estopped,  because  C  has  not  yet  put  himself  into  a  position 
where  he  will  be  injured  by  B's  assertion  of  his  right. 

231.  Questions  that  come  up  for  decision  in  courts  are  either  ^f^^Jf 
questions  of  fact  or  questions  of  law.  The  former  relate  to  the  ^^* 
existence  of  actual  facts :  did  a  certain  state  of  things  exist  ? 
did  a  certain  event  happen  ?  did  a  person  do  a  certain  act  ? 
Such  questions  can  not  be  decided  by  the  application  of  any 
rule  of  law ;  the  very  question  is,  what  are  the  facts  to  which 
the  rule  of  law  must  be  applied.  A  question  of  law  relates  to 
the  existence  of  a  presumption  of  law,  a  constructive  fact  or  an 
estoppel  or  to  what  a  person  odght  to  have  done  in  certain  cir- 
cumstances, and  can  always  be  decided  by  applying  to  the 
proven  facts  an  existing  rule  of  law.  The  question  for  in- 
stance whether  a  certain  man  was  alive  a  year  ago,  is  one  of 
fact;  but  that  being  answered  in  the  afiSrmative,  whether  he 
must  be  presumed  to  be  still  alive  is  a  question  of  law.  The 
question  whether  A  knew  that  his  dog,  which  he  has  suffered  to 
go  at  large  and  which  has  bitten  B,  was  ferocious  and  inclined  to 
bite,  is  a  question  of  fact ;  but  whether,  if  A  did  not  know,  he  is 
responsible  for  the  injury,  is  one  of  law.  Matters  of  fact  must  be 
proved  by  evidence,  unless  admitted  by  the  parties,  and  are 
decided  by  the  triers  of  fact,  in  the  courts  of  common  law  by 
the  jury  ;  and  the  decision  does  not  become  a  precedent,  no  rule 
can  be  deduced  from  it  which  can  be  applied  to  decide  other 
questions  of  fact.  But  questions  of  law  are  decided  by  the 
court,  that  is,  by  the  judge,  and  no  evidence  is  required  for 
their  decision,  the  court  being  conclusively  presumed  to  know 
the  entire  law.  The  court  may  be  assisted  in  coming  to  a  deci- 
sion by  the  arguments  of  counsel ;  but  these  are  in  theory 
merely  for  the  purpose  of  calling  the  attention  of  the  judge  to 
principles  with  which  he  is  already  acquainted  but  might  in- 
advertently overlook.  A  decision  on  a  question  of  law  becomes 
a  precedent. 

Whether  one  fact  is  actually  relevant  to  another,  whether,   Merancj 

•^  ^  ^  and  mAffht  ol 

that  is,    it  is  possible  to   draw   any  logical    inference    at   all     evWenoe, 
from  the  one  to  the  other,  though  not  in  its  nature  capable  of 
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being  decided  by  any  rule  of  law  and  therefore  really  a  qnestion 
of  fact,  is  regarded  as  one  of  law.  The  reason  is  that  upon  a 
trial  it  is  necessary  to  exclude  from  the  consideration  of  the  jury 
all  fMcts  which  have  no  bearing  upon  the  case,  in  order  that 
the  time  of  the  court  may  not  be  taken  up  and  the  minds 
of  the  jury  confused  with  a  mass  of  irrelevant  matters.  Bnt 
the  decision  what  evidence  to  exclude  must  necessarily  be  left 
to  the  judge,  and  so  practically  be  treated  as  one  of  law. 
But  when  the  court  has  decided  that  a  fact  is  relevant  and 
may  properly  be  laid  before  the  jury  as  a  possible  basis  for  an 
inference,  the  strength  of  the  inference  to  be  drawn  from  it, 
its  probative  force,  whether  it  is  sufficient,  either  alone  or  in 
connection  with  other  inferences  drawn  from  other  dcUa,  to 
prove  the  fact  inferable  from  it,  is  a  question  of  fact  for  the 
jury.  This  is  often  expressed  by  saying  that  the  admissibility 
of  evidence  is  a  question  of  law,  but  its  weight  when  admitted 
a  question  of  fact, 
qn^o^  of  What  is    called  a    mixed  question    of   fact  and   law  is  a 

'*1awl°*  question  that  can  be  separated  by  analysis  into  two,  one  of 
fact  and  one  of  law.  For  example  the  question  whether 
A  had  an  intent  to  defraud  B  may  involve  the  two  quite  dis- 
tinct questions :  (1)  What  was  A's  actual  state  of  mind  ?  and 
(2)  Did  that  amount  to  what  the  law  calls  a  fraudulent  intent? 
o?SS?d£SSo.  232.  The  distinction  between  questions  of  law  and  of  fact, 

2ot  andlaf^  ^r,  in  Other  words,  between  facts  which  are  directly  and  neces- 
sarily followed  by  certain  legal  consequences  and  other  facta 
which  are  merely  evidence  of  such  facts,  is  of  the  highest  impor- 
tance and  can  not  be  too  carefully  attended  to.  Suppose  for 
instance  that  a  person  is  run  over  and  injured  by  a  railroad  train 
at  a  highway  crossing  and  sues  the  railroad  company  for  damages. 
The  liability  of  the  company  depends  upon  whether  the  injury 
was  caused  by  its  negligence.  It  is  proved  that  there  was  no  gate 
or  flagman  at  the  crossing.  Then  the  question  may  be  whether 
the  fact  of  the  absence  of  a  gate  and  flagman  was  negligence 
per  8e,  or  only  evidence  of  negligence  to  be  considered  in  connec- 
tion with  the  other  circumstances  of  the  case.  Shall  the  court 
decide,  as  matter  of  law,  that  the  company  was  negligent 
because  it  left  the  crossing  thus  unguarded,  or  shall  it  leave  it 
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to  the  jury  to  say,  as  a  question  of  fact,  whether,  taking  every- 
thing into  consideration,  the  company  in  its  manner  of  running 
its  train  was  properly  careful  or  not  ?  If  the  former,  the  com- 
pany is  undoubtedly  guilty,  because  there  was  certainly  no  gate 
or  flagman ;  if  the  latter,  the  jury  may  j)erhaps  conclude  that 
notwithstanding  that  fact  the  company  took  in  some  other 
manner  sufficient  precautions  against  accidents  and  was  not 
to  blame.  So  if  a  person  makes  a  false  representation  to 
another  on  which  the  latter  acts  to  his  damage,  and  a  suit 
is  brought  for  fraud,  in  which  it  appears  that  the  maker 
of  the  representation  had  no  reasonable  ground  for  believing 
it  to  be  true  but  it  is  not  shown  by  any  other  evidence 
that  he  actually  believed  it  to  be  false,  is  the  question 
whether  he  was  guilty  of  fraud  one  of  law  or  of  fact  ?  Is 
making  a  false  statement  in  such  circumstances  fraud  in  itself, 
from  which  liability  must  necessarily  follow,  or  is  it  merely  a 
fact  from  which  the  jury  may  possibly  infer  that  the  maker  of  the 
representation  did  not  actually  believe  it,  the  making  of  a  false  re- 
presentation without  any  belief  being  what  really  amounts  to 
fraud  ?^  If  the  court  decides  as  a  question  of  law  one  which  is 
really  a  question  of  fact,  or  if  it  refuses  to  decide  a  question 
of  law  and  permits  the  jury  to  pass  upon  it  as  one  of  fact, 
that  is  an  error  for  which  the  judgment  may  be  reversed  on 
appeal  and  a  new  trial  ordered. 

7  In  both  of  the  above  cases  the  question  has  been  decided  to  be  one 
of  &ct ;  unleee,  in  the  first  case,  there  is  some  statute  which  makes  the 
absence  of  a  gate  or  flagman  negligence  or  conclusive  evidence  of  negligence. 
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ACTS  AND  THEIR  CONSEQUENCES. 


Act*  233.  An  act*  includes  two  elements,  a  conscious  volition 

and  a  resulting  bodily  movement.  If  A  falls  or  is  pushed 
against  B,  that  is  not  A's  act,  it  not  being  volitional  on  his 
part.  So  dying  is  not  an  act,  not  even  death  by  suicide, 
though  in  that  case  it  is  the  consequence  of  the  person's  act. 
Bodily  movements  due  to  the  mere  reflex  action  of  the  nervous 
system,  such  as  instinctively  dodging  if  one  is  suddenly  struck 
at  or  walking  in  one's  sleep,  are  probably  not  acts.  Mere 
mental  states,  thoughts  and  wishes,  are  not  legally  acts.* 
Generally  the  word  act  denotes  not  a  single  volition  and  bodily 
movement,  but  a  group  of  them,  such  as  the  act  of  making  a 
contract  or  taking  possession  of  a  thing. 

An  act  as  above  described  is  an  act  in  the  narrower  sense, 
Act«  in  the  stricto   sensu,    and    must    be    distinguished   from    the    conse- 

Btrict  and   in  ° 

^MDM^*  quences  which  follow  it  but  are  not  a  part  of  it.  But  the  word 
is  also  used  in  a  wider  sense,  latiori  sensUj  to  include  along 
with  the  act  itself  some  of  its  consequences.  Thus  the  three  dif- 
ferent "acts"  of  firing  a  pistol,  of  shooting  a  person  and  of  killing 
a  person  may  all  be  accomplished  by  the  same  bodily  movements, 
but  differ  from  each  other  by  embracing  more  or  fewer  of  their 
consequences. 

Direct  and  234.  Thoso  consequeuces  which  are  included  in  the  act  in 

indirect  con-  * 

sequences,  ^j^g  wider  seuse  are  called  direct  consequences ;  those  which 
are  not,  indirect.  There  is  no  general  rule  for  determiuing 
what  consequences  are  direct,  and  the  decisions  of  the  courts 
exhibit  some  conflict.     Generally  when  no  other  act  or  active 

1  The  word  act  is  sometimes  used  to  iDclade  omissions  to  act.  Some 
writers  divide  acts  into  acts  of  commission  and  acts  of  omission.  For  con- 
venience' sake  the  word  act  will  sometimes  be  so  used  in  this  book,  but 
never  in  defining  duties  or  wrongs. 

2  See  no. 


ACTS   AND  THEIR   CONSEQUENCES.  143 

and  conspicuous  outside  agency  has  intervened,  consequences 
may  be  regarded  as  direct  so  long  as  the  ordinary  use  of 
language  justifies  the  including  them  under  the  name  of  the 
act.  We  habitually  speak  of  the  act  of  killing  a  person,  where 
the  person's  death  is  reckoned  as  a  part  of  the  act.  But  if  A 
digs  a  bole  in  the  highway  and  B  coming  along  at  night  falls 
into  it  and  breaks  his  leg,  his  injury  is  the  indirect  conse- 
quence of  A*s  act.  We  should  not  say  that  A  had  done  any 
act  uf  throwing  B  into  the  hole  or  of  breaking  his  leg ;  and  B's 
own  act  of  walking  into  the  hole  has  intervened  between  A's 
act  and  the  injury.  Sometimes  the  same  consequences  may 
be  treated  as  direct  or  indirect  as  a  person  pleases.  Thus  if 
A  drives  carelessly  in  the  street  and  runs  over  B,  B  may  sue 
him  for  a  direct  injury,  for  the  "act  of  running  over  him;" 
or  the  suit  may  be  brought  for  the  "  act  of  careless  driving,"  of 
which  the  running  over  B  is  then  regarded  as  the  indirect  con- 
sequence. The  consequences  of  events  other  than  the  acts  of 
human  brings  are  also  divided  into  direct  and  indirect,  direct 
consequences  being  those  that  follow  the  event  immediately 
or  very  closely. 

235.  Bodily  movements  caused  by  external  force  or  made  ^'^Sl**^ 
without   conscious   volition   are    sometimes  called  involuntary 

acts.  This  is  incorrect ;  they  are  not  acts  at  all.  An  involun* 
tary  act  is  one  that,  though  volitional,  is  done  under  compulsion, 
that  is,  the  motive  to  which  is  fear  or  duty.  There  is  no 
general  rule  for  determining  what  kind  and  degree  of  compul- 
sion will  render  an  act  involuntary  so  as  to  affect  the  doer's 
responsibility  for  it.  They  are  different  in  different  cases.  An 
act  that  would  be  considered  involuntary  for  some  purposes 
might  be  deemed  voluntary  for  other  purppses. 

236.  The  consequences  of  acts  as  well  as  of  other  events    p«»*"»*» 

*■  ana  renota 

are  either    proximate  or  remote.^     These   adjectives   are  also  ~™**'^*** 
applied  to  the  acts  or  events  themselves,  which  are  said  to  be 
the  proximate  or  remote  causes  of  their  consequences.      The 
consequences  of  an  act  or  event  form  an  endless  series.    It  would 

<  The  names  direct  and  indirect  are  sometimes  used  instead  of  proxi- 
mate and  remote,  and  conversely  the  latter  names  are  sometimes  employed 
instead  of  the  former.  But  that  is  incorrect ;  the  two  sets  of  words  have 
quite  different  meanings. 
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plainly  be  uuwise  and  impracticable  for  the  law  to  attempt  to 
hold  a  person  responsible  for  every  consequence,  however  distant, 
which  could  be  traced  to  his  act  or  to  an  event  for  which  he  was 
answerable.  Therefore  after  following  down  the  chain  of  con- 
sequences for  a  certain  distance  the  law  stops,  refusing  to  go 
farther.  AH  ulterior  consequences  are  called  remote,  and  are 
not  recognized  for  legal  purposes  as  consequences  of  the  act  or 
event  at  all,  but  are  considered  to  bo  due  to  other  causes.  Proxi- 
mate consequences,  therefore,  of  an  act  or  omission  are  all  those 
which  are  recognized  by  the  law  as  consequences  of  it  at  all, 
while  remote  consequences  are  those  which,  though  in  fact  con- 
sequences of  it,  are  denied  recognition  as  such  and  are  assumed 
for  legal  purposes  to  be  due  entirely  to  other  causes. 

237.  The  question  of  proximateness  arises  in  four  classes  of 
cases. 
30^!!^^^  (1).  When  a  person  is  to  be  held  responsible  for  the  conse- 

gouez»L  "*  quences  of  his  own  act  other  than  a  breach  of  contract  or  the 
non-payment  of  money.  Here  the  general  rule  is  that  those 
consequences  only  are  proximate  which  are  the  natural  and  pro- 
bable consequences  of  his  act  or  were  intended  by  him  to  follow 
it.  This  is  a  very  vague  rule,  and  the  courts  have  had  great 
difficulty  in  deciding  what  consequences  are  to  be  deemed 
natural  and  probable,  nor  is  it  possible  to  make  all  the  deci- 
sions harmonize.  In  an  action  for  wrongfully  taking  a  wagon, 
the  expenditure  of  time  and  money  by  the  owner  in  searching 
for  it  before  he  found  out  who  had  taken  it  was  held  a  prox- 
imate consequence  of  the  wrongful  act  for  which  he  was 
entitled  to  compensation.  But  when  a  person  washed  his  van 
in  the  street,  which  was  forbidden  by  statute,  and  the  water 
ran  down  the  gutter  and  would  in  ordinary  circumstances  have 
passed  harmlessly  away,  but  owing  to  the  gutter's  being  acci- 
dentally stopped  up  it  spread  over  the  street,  and  there  froze,  so 
that  a  horse  slipped  on  the  ice  and  was  hurt,  it  was  decided  that 
the  injury  to  the  horse  was  only  a  remote  cousequence  of  the 
act  of  washing  the  van.  So  an  injury  caused  by  the  repetition 
of  a  slander   is  not  a    proximate    consequence  of  its  original 
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pnblication,  the  repetition  being  itself  a  wrongful  act  and 
therefore  legally  regarded  as  improbable.  However,  an  inter- 
vening wrongful  act  of  a  third  person  will  not  always  make  a 
consequence  remote. 

238.  (2).  When  a  person  is  to  be  held  responsible  for  a  oJ^"en^ 
breach  of  his  contract,  other  than  a  contract  to  pay  money.  ^'oonSaot,*' 
The  general  rule  is  said  to  be  that  the  only  proximate  con- 
sequences are  ''  such  as  may  reasonably  have  been  supposed  to 
have  been  in  the  contemplation  of  both  parties  at  the  time  they 
made  the  contract,  as  the  probable  result  of  the  breach  of  it."^ 
The  making  of  a  contract  is  a  voluntary  act  on  both  sides  ;  the 
parties  have  it  in  their  power  to  provide  by  proper  stipulations 
against  the  contingency  of  its  not  being  performed  ;  and  if  they 
do  not  choose  to  do  so,  neither  one  can  properly  be  called  upon 
to  answer  for  any  consequence  of  its  breach,  however  natural 
or  probable,  of  which  he  can  not  reasonably  be  presumed  to 
have  intended  at  the  time  to  take  the  risk.  In  the  leading 
case  on  this  rule  the  main  shaft  of  a  steam  mill  was  broken 
and  was  sent  by  a  carrier  to  an  engineer  to  serve  as  a  model 
for  a  new  one.  The  carrier  was  told  that  the  mill  was  sto]>ped 
and  the  shaft  must  be  forwarded  immediately ;  but  in  violation 
of  his  contract  he  delayed  for  some  time  to  send  the  shaft  on, 
in  consequence  of  which  the  mill  stood  idle.  It  was  decided 
that  the  loss  of  the  profits  which  the  mill  would  have  made 
during  that  time  was  not  a  proximate  consequence  of  the  carrier's 
breach  of  contract,  it  not  appearing  that  he  knew  that  the 
want  of  the  shaft  was  the  sole  cause  of  the  mill's  standing  idle. 
When  the  contract  is  for  the  sale  of  a  thing  that  can  be  bought  ^^Jf  ^^ 
Id  the  market  at  any  time,  and  the  seller  fails  to  deliver  it, 
the  buyer  can  only  recover  the  amount  by  which  the  agreed^ 
price  is  less  than  the  market  price ;  because,  on  the  seller's 
default,  he  could  have  gone  into  the  market  and  supplied  him- 
self at  the  latter  price,  and  it  is  his  own  fault  if  he  suffers 
any  farther  loss.     If  the  agreed    price  was   higher    than    the 

^  Or  more  properly :  such  as  would  have  been  contemplated  by  the 
partieB  had  ibey  thought  about  the  matter  at  all.  When  persons  make  a 
contract  they  usually  expect  it  to  be  performed,  and  often  do  not  advert 
at  the  time  to  the  consequences  of  non-performance. 
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market  price,  he  has  not  been  damaged  at  all.     He  can  not 
claim  against  the  seller  anj  profit  which  he  might  have  made 
by  reselling   the   thing   at  an  advanced    price,    even    though 
before  the  seller's  default  occurred  he  had  already  made  a  con- 
tract to  resell  it. 
J^^iS^s         239.    (3),  The  proximate  consequences  of  a  failure  to  pay 
^jmlnT  of  money  are  only  the  loss  of  the  money  itself  and  the  interest  on 
money,     j^ .  ^^^  ^^^  principal  sum  and  interest  are  all  that  the  party 

entitled  to  receive  the  money  can  recover  against  the  party 
who  ought  to  have  paid  it.  The  creditor  can  not  have  com- 
pensation for  any  other  damage  that  he  has  suffered  from  being 
deprived  of  the  money,  eg.  for  the  loss  of  the  opportunity  to 
make  an  advantageous  purchase  or  to  engage  in  a  profitable 
business  adventure.  ' 
Proximate  240.    (4).  Whcu  a  persou  is  to  be  held  responsible  for  the 

•onseqnenoes  —-->#*/  ^  x 

of  evente.  consequenccs  of  an  event  other  than  his  own  act,  e.gr.  where  an 
insurance  company  is  bound  to  pay  for  a  loss  caused  by  fire, 
the  proximate  consequences  are  in  general  only  the  direct  con- 
sequences, 

S^fOTdiT  241.  A   consequence  therefore  may  be  proximate  for  one 

purpose  and  remote  for  another.  Thus  if  an  insurance  com- 
pany has  agreed  to  pay  for  an  injury  to  a  ship  caused  by  the 
perils  of  the  sea  but  is  not  to  be  responsible  for  one  caused  by  the 
negligence  of  the  master,  and  the  master  negligently  sails  so 
close  to  a  dangerous  shore  that  the  wind  and  waves  drive  the 
ship  on  to  the  shore  and  break  it  up,  the  insurance  company  is 
liable  for  the  loss.  The  direct  cause  of  it  was  the  wind  and 
waves,  and  the  master's  negligence  was  only  an  indirect  and 
therefore  a  remote  cause.  But  if  the  owners  of  the  ship  had 
sued  the  master  for  negligently  wrecking  their  vessel,  the 
same  loss,  being  the  natural  and  probable  consequence  of  the 
master's  negligent  act  und  he  himself  being  the  person  to  be 
held  responsible  for  it,  would  be  deemed  proximate. 


ferent 
purposes 
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CHAPTER  XVL 


DUTIES   AND   BIGHTS. 


242.  A  duty   is  the  legal  condition  of   a    person  who  is     Unties, 
commanded  or  forbidden  by  the  law  to  do  some  act.     The  act 
forms  the  content  or  subject  matter  of  the  duty ;  to  define  the 
daty  it  is  necessary  to  describe  the  act.     But  acts  of  and  for 
themselves,  mere    bodily   movements,    are    never   either   com- 
manded or  forbidden ;  but  only  because  of  and  in  connection 
with  the  consequences  that  will  or  may  follow  them.     It  is  the 
consequences,  not  the  acts^  that  are  really  important.      There- 
fore the  act  that  is  to  form  the  content  of  any  duty  is  always 
described  by  reference  to  some  of  its  actual  or   possible  conse- 
quenceSy  which  may  be  called  the  definitional  consequences^  of 
the  act  or  of  the  duty.     This  gives  a  threefold  division  of  duties, 
according  as  the  act  is  defined  by  reference  to  its   actual,  its 
probable  or  its  intended  consequences. 

1.  Peremptory  duties,  defined  by  reference  to  the  actual  ^^""^^^^^ 
consequences  of  the  act.  The  law  commands  a  person  so  to 
act  or  abstain  from  acting'  as  actually  to  cause  or  not  to  cause 
certain  consequences  to  ensue.  The  duty  to  pay  a  debt  is  of 
this  sort.  The  result  to  be  accomplished  is  the  creditor's  pos- 
session of  the  money  due  him.  The  debtor  must  do  whatever  is 
necessary  to  bring  that  about.  If  he  does  not,  he  has  broken 
his  duty.  It  is  not  sufficient  that  he  has  done  his  best  to  pay 
and  has  been  unable  to  do  so  through  no  fault  of  Kig  own,  or 
even  has  been  prevented  by  some  inevitable  accident.  He  must 
pay.  So  if  a  person  keeps  in  his  possession  a  dangerous  animal| 
which  he  knows  to  be  dangerous,  such  as  a  bear  or  a  ferocious 
dog,  he  is  absolutely  bound  to  prevent  it,  i.e.  to  do  whatever 
ftcU  are  necesaar}^  to  prevent  it,  from  attacking  and  hurting  any 
other  person.    It  is  not  enough  for  him  to  be  careful,  even  ex- 

^  The  expreMODS,  content  of  a  duty  and  definitional  consequences,  and 
ihe  names  here  given  to  the  three  classes  of  duties  are  not  in  common  use. 
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treraely  careful.  If  the  animal  without  any  fault  of  his  e8caj)es 
and  bites  somebody,  the  owner  has  broken  his  duty. 

^mSien"**  ^'  ^^^^®8  of  reasonableuess,  defined  by  reference  to  the 
probable  consequences  of  the  act.  The  law  sets  some  end 
before  the  party,  and  commands  him  to  direct  his  conduct  to- 
ward its  attainment  and  use  due  or  reasonable  care  and  diligence 
to  accomplish  it.  But  if  he  does  as  much  as  that  and  then 
fails  through  no  fault  of  his  own,  he  is  not  guilty  of  any  breach 
of  duty.  For  example  a  railroad  company  must  use  reason- 
able care,  which  in  this  instance  means  a  very  high  degree  of 
care,  to  carry  its  passengers  safety.  But  it  is  not  bound  to 
insure  their  safety.  If  an  accident  happens  on  the  road  and  a 
passenger  is  injured  without  any  fault  of  the  company,  it  is 
not  to  be  held  liable.  So  a  person  who  enters  into  a  partner- 
ship is  under  a  duty  to  use  reasonable  efforts  to  make  the 
business  of  the  firm  successful  and  profitable.  That  is  the  end 
to  be  striven  for.  But  no  more  than  reasonable  efforts  is  re- 
quired ;  he  is  not  guilty  of  any  wrong  if  disaster  comes  from 
some  cause  for  which  he  is  not  to  blame. 
SbaSon  ^'  I^^^i^s  of  intention,  defined  by  reference  to  the  intended 

consequences  of  the  act.  A  person  must  or  must  not  act  with 
the  intention  of  producing  a  certain  result ;  e.y.  he  must  not 
make  a  false  representation  to  another  with  an  intent  to  de- 
fraud him.  In  duties  of  this  class  the  party's  actual  state  of 
mind  is  an  essential  element,  as  it  is  not  in  either  of  the  other 
two  classes.  That  state  of  mind  is  usually  called  intention ; 
but,  as  will  hereafter  be  explained,  it  is  not  always  intention 
in  the  proper  sense,  but  may  be  some  other  state  of  mind  that 
is  regarded  as  equivalent  in  the  particular  case  to  intention. 

"^^dSti^*  243.  The  content  of  a  duty  must  always  be  an  act  to  be 

done  or  omitted  by  the  person  subject  to  the  duty.  A  person 
may,  it  is  true,  contract  for  the  existence  of  a  fact  or  the 
happening  of  an  event  other  than  his  own  act,  as  for  example 
that  a  piece  of  land  which  he  is  selling  is  not  subject  to  any 
mortgage  or  that  a  third  person  shall  or  shall  not  do  a  certain 
act.  But  that  is  really  an  agreement  to  indemnify  the  other 
party  to  the  contract  against  the  consequences  of  the  fact  or 
event,  that  is,  to  do  aif  act. 
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244.  Duties  to  do  acts  are   called  affirmative   or  positive  ^nwilfve*^^ 
duties ;  duties  to  refraia  from  acts,  negative  duties.  duties. 

246.  Some  duties  are  owed  to  other  persons.     How  it  is    ^^Jtirs^"^;!!^ 
known  to  whom  a  duty  is  owed  will  be  explained  hereafter.*      °^®^' 
Other  duties  are  owed  only  to  the  sovereign  and  not  to  private 
individuals. 

The  person  subiect  to  a  duty  has  been  called  the  person  ^^"ons  of  iiu 
of  inherence  of  the  duty,  and   the  person  to  whom  it  is  owed    i""<ienco. 
the  person  of  incidence. 

246.  Duties  may  be  divided  into  general  and  special.     A^^^^JJ^jJ?^ 
general  duty  is  one  that  rests  upon  all  persons,  such  as  a  duty 

Dot  to  steal,  not  to  strike  or  beat  another  person,  not  to  publish 
a  slander  about  another  or  not  to  make  a  fraudulent  misrep- 
resentation to  another.  Such  a  duty  must  be  a  negative  one ; 
there  is  no  general  duty  to  do  acts  for  other  people's  benefit. 
Thus  a  person  may  stand  by  and  see  another's  house  burn 
down,  and  is  not  bound  to  do  any  thing  to  put  out  the  fire, 
though  he  could  do  so  with  little  or  no  trouble.  Nor  is  a 
person  generally  under  any  legal  duty  to  attempt  to  save  another 
who  has  fallen  into  the  water  and  is  in  danger  of  drowning. 
A  special  duty  rests  only  upon  a  person  who  stands  in  some 
particular  situation,  and  takes  its  rise  from  the  facts  of  the 
situation,  as  a  duty  to  perform  a  contract,  to  prevent  a  danger- 
ous animal  which  one  has  in  his  possession  from  doing  damage^ 
or  to  make  a  place  safe  for  a  person  who  has  been  invited  to 
come  into  it.^     A  special  duty  may  be  positive  or  negative. 

247.  There  is  no  general  rule  or  principle  for  determining  ^ten^nS 
what  acts   are  commanded    or    forbidden  by  law,  what  duties       "  *"' 
exist.    Much  effort  has  been  expended  in  the  attempt  to  find 

such  a  principle,  to  discover  some  general  criterion  of  legal  right 
or  wrong,  some  general  ground  of  legal  liability.  But  all  such 
efforts  are  fruitless.  An  act  is  not  always  legally  wrong  because 
it  is  morally  flagitious  or  because  it  is  done  negligently  or  with 
an  intention  to  injure  another ;  nor  is  it  always  permitted  by 
the  law  when  it  is  morally  innocent,  well  intended  or  not  likely 
to  cause  harm.  The  law  commands  or  forbids  such  acts  as 
the  Jawraaker  thinks  it  expedient  to  command  or  forbid  ;  and 

2  See  2249.         s  See  {699.         ^  See  2696. 
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the  gronnds  of  this   expediency    may  be  different  in  different 
cases.     The  various  legal  duties  must  be  separately  learned. 
248.  The  word  right  has  four  meanings.* 

toTriSts.  ^'  Correspondent  rights.     When  a  duty  is  owed  to  a  person^ 

he  is  said  to  have  a  right  to  have  the  act  which  forms  the  con- 
tent of  the  duty  done  or  omitted.  Thus  if  A  owes  money  to 
B,  B  has  a  right  to  have  the  money  paid  to  him.  The  content 
of  the  right  is  the  same  as  that  of  the  duty,  the  person  of  inci- 
dence of  the  duty  is  the  person  of  inherence  of  the  right,  and 
conversely  the  person  of  inherence  of  the  duty  is  the  same  as 
the  ])erson  of  incidence  of  the  right.  In  fact  the  right  is  the 
same  relation  as  the  duty  looked  at  from  the  other  side.  This 
kind  of  rights  are  of  no  importance  for  legal  purposes,  and  need 
not  have  been  mentioned  at  all  were  it  not  that  some  writers, 
among  them  Austin,  have  regarded  this  as  the  only  meaning 
of  the  word  right.  Such  a  right  can  be  violated,  but  can  not 
in  any  proper  sense  be  exercised. 

^SSS?^*  2.  Permissive  rights.     A  person  has  a  right  to  do  or  omit 

an  act  when  the  law  does  not  forbid  or  command  him  to  do 
it,  when  he  is  under  no  duty  as  to  it.  Thus  any  person  has 
a  right  to  fish  in  the  sea,  not  because  he  has  any  property  right 
in  the  sea  but  simply  because  the  law  does  not  forbid  him 
to  do  so.  This  kind  of  rights  may  be  called  permissive 
rights.  They  are  purely  negative,  have  no  duties  correspond- 
ing to  them,  and  are  incapable  of  being  violated.  They  may 
however  be  exercised.  The  content  of  such  a  right,  like  that 
of  the  preceding  kind,  is  an  act. 

^htof*  249.     3.  Protected  rights.     The  third  sort  of  rights  it  will 

be  convenient  to  call  protected  rights.  As  has  been  already 
explained,  the  object  of  the  law  in  imposing  duties  is  to  bring 
about  or  prevent  the  happening  of  certain  consequences  of  the 
act  commanded  or  forbidden.  Those  consequences  consist  in  the 
existtinco  or  non-existence  of  certain  states  of  fact.     Thus  if  A 

■ 

assaults  and  beats  B,  B's  former  bodily  condition,  which  was  a 
state  of  fact,  is  destroyed,  and  a  new  bodily  condition,  one  of 
pain  and   suffering,  which  is  a  different    state  of  fact,    super- 

^  The  names  here  employed  for  the  dijQerent  kinds  of  rights  are  not 
in  common  use. 
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venes.  Or  if  A  owes  B  a  debt,  the  payment  of  it  will  bring 
about  a  new  state  of  fact,  B's  possession  of  the  money.  It  may 
be  said  therefore  that  the  object  at  which  the  law  aims  in  creat- 
ing legal  duties  is  always  the  protection  of  states  of  fact,  either 
by  causing  an  existing  state  of  fact  to  continue,  as  in  the  case 
just  mentioned  of  B's  bodily  condition,  or  by  causing  the 
existence  of  a  state  of  fact,  as  in  the  duty  to  pay  a  debt.  The 
same  state  of  fact  may  be  impaired  or  preserved  by  many  dif- 
ferent acts,  e*g,  A  may  inflict  a  bodily  injury  upon  B  by  beating 
him,  by  negligently  managing  a  railroad  train  in  which  B  is  a 
passenger,  by  inviting  B  into  his  house  and  leaving  a  danger- 
ous hole  open  in  the  floor  in  a  dark  passage  into  which  B  falls, 
and  in  many  other  ways.  And  on  the  other  hand  the  same  act 
or  omission  may  affect  many  states  of  fact,  e,g.  negligently 
carrying  a  light  into  a  powder  magazine  may  cause  an  ex- 
plosion that  will  injure  a  great  many  persons  and  things. 
Therefore  it  is  more  convenient  to  describe  the  states  of  fact 
and  the  acts  separately.  The  former  make  up  the  content  of 
legal  rights,  the  latter  of  legal  duties.  We  thus  get  the  con- 
ception of  legal  rights  and  duties  as  distinct  from  each  other. 

A  protected  right  may  be  defined  as  the  legal  condition  ^^JJ^Std** 
of  a  person  for  whom  the  law  protects  a  state  of  fact  by  im-  **'^ 
posing  duties  upon  others.  The  state  of  fact,  and  not  any  act, 
is  the  content  of  the  right,  so  that  to  define  a  specific  right  it 
is  necessary  to  describe  the  protected  state  of  fact.  A  duty 
imposed  for  the  protection  of  a  particular  right  is  said  to  cor- 
respond to  that  right  and  to  be  owed  to  the  person  who  has 
the  right,  provided  it  is  enforceable  by  a  proceeding  in  the 
name  of  that  person,  e.g.  by  a  civil  suit  in  which  he  is  plain- 
tiff; but  if  it  is  enforceable  only  in  the  name  of  the  sovereign, 
t,g.  by  a  criminal  prosecution,  it  is  owed  only  to  the  sovereign. 
There  is  no  general  rule  as  to  the  correspondence  between  particu- 
lar rights  and  particular  duties  ;  it  must  be  learned  separately  in 
each  instance.^8ome  rights  have  many  different  duties  correspond- 
ing to  them,  and  some  have  few ;  some  duties  correspond  to  many 
rights,  others  to  few  rights  or  even  to  a  single  right.  The  person 
who  has  the  right  is  its  person  of  inherence,  and  every  person 
who  is  subject  to  a  corresponding  duty  is  a  person  of  incidence. 
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The  roi^ect  jf  ^^e  state  of  fact  which  forms  the  content  of  the  right 

or   object    of  ^ 

the  right,    includes  the  possession  or  the  condition  of  a  thing,  the  right 
is  said  to  exist  in,  to  or  over  that  thing.    The  thing  is  called  by 
some  writers  the  subject  and  by  others  the  object  of  the  right. 
wd  depnlT  250.  A  right  of  this  kind  can  not  be  exercised ;    bat   it 

Hon  of  riK'htB.  jj^^^  be  violated.  Any  impairment  of  the  state  of  fact  that 
forms  its  content  is  a  violation  of  the  right.'  There  is,  how- 
ever, a  difference  between  violating  a  right  and  depriving  a 
person  of  a  right,  even  wrongfully.  If  A  wrongfully  takes 
possession  of  B's  land  or  cuts  down  a  tree  on  it,  he  violates 
B's  property  right  in  it.  But  if  A  by  fraud  induces  B  to  sell 
him  the  land  for  less  than  it  is  worth  and  to  convey  it  to  him, 
B  is  unjustly  deprived  of  his  property  right,  he  no  longer  has 
that  right,  but  there  has  been  no  violation  of  it;  there  has 
been  no  impairment  of  any  condition  of  the  land  which  the 
law  protects.  Another  right  of  B  is  violated  in  such  a  case, 
as  will  be  hereafter  explained,  but  not  his  right  of  property  in 
the  land.  If  A  takes  possession  under  his  purchase,  that  is 
not  a  violation  of  B's  right,  becaus<^  at  that  time  A,  and  not 
B,  is  the  person  who  has  the  right. 
dutywSd  ^o-  The  breach  of  a  duty  does  not  always  involve  any  violation 

^]^ht.°'  of  the  corresponding  right.  If  the  duty  is  defined  by  reference 
to  the  actual  consequences  of  the  act,  and  those  consequences 
are  the  same  as  the  facts  which  form  the  content  of  the  cor- 
responding right,  a  breach  of  the  duty  can  not  take  place 
without  the  right  being  at  the  same  time  violated.  This  is 
true  of  the  duty  to  pay  a  debt,  for  instance.  The  breach  of 
that  duty  means  that  the  debtor  has  not  done  such  acts  as  are 
necessary  to  give  the  creditor  the  possession  of  the  money,  and 
the  being  deprived  of  the  money  is  a  violation  of  the  creditor's 
right  because  the  having  the  money  is  the  very  content  of  that 
right.  But  in  many  cases  the  breach  of  duty  and  the  violation 
of  right  may  be  separated.  If  a  city  is  bound  to  repair  a  high- 
way and  neglects  to  do  so,  it  has  broken  its  duty.  "^But  so  long 

8  The  word  violation  is  usually  confined  to  such  impairments  of  the 
content  of  the  right  as  are  due  to  wrongful  acts  or  omissionB  by  otfaen. 
But  in  this  book  it  will  be  used  to  denote  any  impairment,  so  that  the  vio- 
iation  of  a  right  is  not  necessarily  wrongfiil. 
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as  no  harm  to  any  one's  person  or  property  happens  from  the 
disrepiiir  no  private  right  is  violated.  So  if  A  lays  poison  intend- 
ing that  B's  cattle  shall  eat  it,  or  if  A  borrows  B's  watch  and 
negligently  omits  to  take  proper  precautions  to  keep  it  from 
being  lost,  he  is  guilty  of  a  breach  of  duty.  Nevertheless 
if  by  good  luck  the  cattle  do  not  eat  the  poison  or  the  watch 
is  not  lost,  there  is  no  violation  of  B's  right. 

251.  4.  Facultative  rights.     There  is  yet  a  fourth  kind  of     ri^i^t^ 
rights,  which  consist  in  a  power  or  authority  to  dispose  of  other 
rights  or  to  do  acts  so  that  they  shall  be  legally  valid.     These 

may  be  called  facultative  rights.  Thus  if  A  by  his  will  leaves 
a  piece  of  land  to  B  to  be  possessed  and  enjoyed  by  B  during 
his  life  and  after  his  death  to  go  to  such  of  B's  children  as 
C  shall  designate  or,  as  the  technical  word  is,  appoint,  C  has 
no  ownership  of  the  land,  no  right  to  possess  or  use  it,  nor  is  its 
condition  protected  for  his  benefit ;  no  one  owes  him  any  duties 
as  to  it ;  he  has  merely  a  power  of  appointment  over  it,  to  say 
who  shall  have  it.  This  power  is  generally  spoken  of  as  a  right. 
So  if  a  number  of  persons  attempt  to  form  themselves  into  a 
corporation,  they  can  not  do  so,  their  acts  will  be  void,  unless 
the  government  has  conferred  upon  them  a  power  or  franchise 
to  do  so.  A  franchise  is  a  facultative  right,  often  of  great 
value.  Bights  of  this  kind  may  be  exercised,  but  have  no 
duties  corresponding  to  them  and  can  not  be  violated.  Their 
contents  are  acts. 

Facultative  rights  are  of  two  classes,  namely,  such  as  can 
be  exercised  by  the  mere  act  of  the  party  himself,  without  the 
aid  of  any  court,  of  which  a  power  of  appointment  over  land 
is  an  example,  and  such  as  require  the  assistance  of  a  court  to 
exercise  them.  Hypothecations,  which  are  rights  to  have  pro- 
perty sold  by  a  court  at  a  judicial  sale  and  the  proceeds  applied 
to  pay  a  claim  due  to  the  person  having  the  right,^  are  faculta- 
tive rights  of  the  latter  kind. 

252.  Rights  are  further  classified  as  rights  in  rem  and  in  ^*fd*in"pS^ 
personam.      These  names  come  from   the  civil  law,  and   have 
only  lately  been  introduced  into  the  terminology  of  the  common 
law.    In  the  civil  law  they  were  synonymous  with  the  names 

«  8ee  i552. 


tcmam. 
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real  and  personal ;  but  in  the  common  law  the  words  real  and 
personal;  which  were  adopted  from  the  civil  law  at  a  very 
early  period,  have  a  different  meaning,  as  will  be  hereafter  ex- 
plained* These  terras  are  not  well  chosen  to  express  the 
distinction  which  they  are  used  to  indicate,  and  on  this  account 
some  writers  have  objected  to  their  use.  But  there  seem  to  be 
no  convenient  and  generally  accepted  substitutes  for  them. 
Righti in rm.  253.    A  right  tu  rem  is  one  that   avails   against  persons 

generally,  or,  as  is  commonly  said,  against  the  whole  world ; 
that  is,  it  can  be  exercised  against  any  one,  or  duties  correspond- 
ing to  it  rest  or  may  rest  upon  all  other  persons.  For  example 
ownership  is  a  right  in  rem.  If  A  is  the  owner  of  a  thing,  he 
may  possess  and  use  it  against  every  one,  and  every  one  is 
bound  to  abstain  from  intruding  upon  it.  So  of  the  right  of 
personal  security ;  every  one  is  under  a  duty  not  to  assault 
another,  not  to  imprison  him  or  not  to  publish  libels  or  slanders 
injurious  to  his  reputation. 
i«eJi^in*^'to  ^"*  although  when  a  right  in  rem  exists  some  duties 
**''^***"'"*~' corresponding  to  it  rest  upon  all  persons,  it  is  not  true  that 
the  duties  of  all  persons  to  the  holder  of  the  right  are  the 
same  or  that  they  are  always  negative  duties,  as  certain  writers 
have  supposed.  If  A  is  the  owner  for  example  of  a  flock  of 
sheep,  every  other  person  is  under  a  duty  not  to  take  the  sheep 
away  from  him.  That  is  a  general  negative  duty,  and  is  the 
same  for  all  persons.  But  if  his  neighbor  B  is  the  owner  of  a 
dog  that  he  knows  has  a  propensity  to  kill  sheep,  he  comes 
under  a  special  duty  to  A,  different  from  the  duties  of  other 
persons  who  have  no  dogs,  to  keep  the  dog  from  killing  the 
sheep,  which  will  generally  be  a  duty  to  do  acts,  e.gr.  perhaps 

to  chain  the  dog  up. 
Weed  not  be  A  right  in  rem,  notwithstanding  the  implication  contained 

*^^***«**      in   the  name,  need  not  be  a  right  in   or  to  a  thing.     It   may 

have  nothing    to    do    with  any  thing.      The   rights  of  bodily 

security,  liberty  or  reputation  are  rights  in  rem,  but  they  have  no 

things  for  their    subjects.      So  are  some  of  a  man's  rights  in 

his  wife  or  child,  but  the  wife  or  child  is  not  a  thing. 

Buhta  tn  254.  A  right  in  personam  is  one  that  avails  only  againtt 

6  See  2443. 
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Bome  specific  person  or  persons,  the  duties  corresponding  to 
which  rest  upon  him  or  them  only.  It  is  a  right  in  personam 
certam  sive^determinatam.  A  debt  or  any  right  created  by 
contract  is  of  this  kind.  No  one  but  the  debtor  is  bound  to 
pay  the  debt,  no  one  but  the  contracting  party  to  perform  the 
contract ;  the  right  is  a  riglit  against  him  only,  the  rest  of  the 
world  have  no  concern  with  it.  Trusts  also,  that  is,  those 
rights  which  are  not  recognized  at  eommon  law  at  all  but 
are  recognized  and  enforced  only  in  courts  of  equity,*  are  rights 
in  personam.  Bights  of  action,  which  are  secondary  or  remedial 
rights,  exist  only  in  persoTiam,  i.e.  only  against  the  wrong  doer. 
It  is  obvious  that  no  one  can  properly  be  sued  for  a  wrong 
except  the  person  who  committed  it  or  some  person  who  has 
succeeded  to  his  position. 

In  the  civil  law  rights  in  personam  and  their  correspond-  obligations 

ing  duties  were  called  obligations,  that  word  being  used  to 
denote  the  right  as  well  as  the  duty.  The  meaning  of 
the  word  obligation  in  the  old  common  law  was  different^ ;  but 
at  present  it  is  often  employed  in  the  civil  law  sense,  as  will  be 
done  in  this  book.  The  person  subject  to  the  duty,  who  is 
bound  by  the  obligation,  is  called  the  obligor,  and  the  party 
having  the  right,  to  whom  the  duty  is  owed,  the  obligee.  The 
words  debtor  and  creditor  are  sometimes  used  in  a  general 
sense  as  equivalent  to  obligor  and  obligee,  but  strictly  they  are 
confined  to  cases  where  the  obligation  is  to  pay  money. 

The  Boman  lawyers  divided  obligations  into  such  as  arose  j2**2St^S 
from  contracts,  obligationes  ex  contractu,  and  such  as  arose  *"^  *" 
from  delicts  or  wrongs,  obligationes  ex  delicto,  the  former  being 
primary  and  the  latter  secondary  rights  and  duties.  Afterwards 
two  other  classes  were  added,  namely,  obligations  quasi  ex 
contractu,  which  were  primary  obligations  resembling  contract 
obligations  but  arising  from  transactions  which  were  not  strictly 
contracts,  as  for  instance  where  one  person  rendered  valuable 
services  to  another  without  the  latter*s  request  but  the  latter 
was  held  bound  on  grounds  of  justice  and  equity  to  pay  for  them, 
and  obligations  quasi  ex  delicto,  which  were  secondary  obliga- 
tions, like  obligations    ex  delicto,  but  arose    from  certain  acts 

«  See  23d.         7  See  {376. 
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which|  though  in  some  respect  wrongful,  were  not  technically 
classed  as  delicts.  The  names  ex  contractu  and  ex  delicto, 
however,  are  often  used  to  include  those  obligations  which  are 
only  quasi  ex  contractu  or  quasi  ex  delicto. 

^^umi  *^  256.  The  common  law  name  for  a  right  in  personam  is  chose 

in  action.  This  however  does  not  mean  that  such  rights  are  re- 
garded as  incorporeal  things ;  at  least  they  are  not  now  so 
regarded,  if  they  ever  were.  Nor  is  it  the  case  that  every  right 
which  needs  to  be  enforced  by  an  action  is*  a  chose  in  action. 
An  action  will  sometimes  lie  not  technically  for  a  wrong,  but  to 
specifically  enforce  a  primary  right,  which  may  be  a  right  in 
rem.  If  A  wrongfully  takes  possession  of  a  chattel  which 
belongs  to  B,  6  may  be  obliged  to  resort  to  an  action  to  regain 
the  possession.  Nevertheless  his  right  in  the  chattel  is  not  a 
mere  chose  in  action,  a  right  inpersojiam  against  the  taker,  but 
is  ownership,  a  right  in  rem?  B  in  such  a  case  has  his  choice 
between  two  actions  :  he  may  sue  to  recover  the  possession  of  the 
chattel  itself,  which  action  is  for  the  direct  and  specific  enforce- 
ment of  his  primary  right  of  ownership ;  or  he  may  sue  for 
money  damages  for  the  wrong  done  him  by  the  unlawful  taking, 
which  action  is  based  upon  a  remedial  right,  a  right  in  per-- 
sonam  against  A,  which  latter  right  is  a  cliose  in  action. 

^^in^  When  a  right  in  personam  is  created  by  a  written  instru- 

ment, eg.  9,  bond  or  a  promissory  note,  the  writing  itself,  as 
well  as  the  right  created  by  it,  is  sometimes  called  a  chose  in 
action.® 

imd^d  ?J/J!  256.  A  right  in  re  means  a  property  right ;  and  a  right  ad 

rem,  a  right  to  acquire  a  property  right,  Jus  ad  jus  in  re  ac- 
quirendum.  Thus  if  A  is  the  owner  of  a  piece  of  land,  he 
hasjVs  in  re  in  the  land.  If  he  contracts  to  sell  it  to  B,  the 
laud  does  not  become  B's,  B  does  not  acquire  y^s  in  re,  till  A  has 
made  a  deed  of  it  in  due  form ;  but  in  the  mean  time  B  has 
jus  ad  rem,  a  right  to  the  land. 
i^nperf^JT  257.  Rights  aud  duties  are  perfect  or  imperfect-     A  perfect 

rights  and      _»__^ _ 

s  Blackstone  however  calls  it  a  chose  in  action.  2  Black.  Ckun. 
452. 

^  In  the  civil  law  the  word  obligation  came  to  be  used  in  the  same 
way.    See  also  J  376. 
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right  or  dnty  is  one  that  can  be  enforced  by  an  action  or  legal 
proceeding  brought  for  that  purpose  by  the  holder  of  the  right ; 
an  imperfect  right  or  duty  is  one  that  can  not  be  enforced  in 
that  manner,  but  which  may  usually  to  some  extent  be  enforced 
in  other  ways.  If  there  is  no  way  whatever  of  enforcing  it,  it 
does  not  exist  as  a  legal  right  or  duty.  Ubi  jus^  tbi  reme- 
dium.  For  example,  after  six  years  a  debt  usually  become 
"  outlawed,"  and  the  creditor  can  not  sue  the  debtor  for  it. 
It  does  not,  however,  become  entirely  extinct,  but  is  merely 
reduced  to  the  condition  of  an  imperfect  obligation,  and  cer- 
tain legal  effects  may  still  result  from  its  existence."  So  a 
person  is  under  no  perfect  duty  to  use  any  care  for  the  safety  of 
himself  or  his  belongings ;  if  he  injures  himself  by  his  own 
negligence,  no  one  can  sue  him  for  that  injury.  But  when 
a  person  is  refused  a  remedy  for  an  injury  which  he  has 
suffered  from  another's  negligence  because  he  has  by  his  own 
want  of  care  contributed  to  the  injury,  it  may  be  said  that 
he  was  under  an  imperfect  duty  to  take  care  for  his  own 
safety.'^ 

258.  Rights  are  several,  common,  or  joint,  and  duties  are  ^d"d^^ 
several  or  joint.  A  right  or  duty  is  several  when  the  person 
of  inherence  is  a  single  person,  which  is  the  ordinary  case. 
It  is  joint  when  the  same  right  or  duty  belongs  at  the  same  Joint  nphta 
time  to  two  or  more  persons.  If  A  and  6  make  a  joint  pro- 
missory note  or  bond  to  0,  jointly  agreeing  to  pay  him  money, 
the  duty  is  joint ;  or  if  A  makes  his  promissory  note  or  bond 
to  B  and  C  jointly,  agreeing  to  pay  them  money,  the  right  is 
joint.  A  duty  may  be  at  the  same  time  either  joint  or  several 
at  the  option  of  the  person  to  whom  it  is  owed.  For  instance 
A  and  B  may  bind  themselves  jointly  and  severally  to  C  to 
pay  money,  so  that  if  the  money  is  not  forthcoming  C  may  at 
his  option  sue  A  and  B  for  it  jointly  in  a  single  actiou  or  he 
may  sue  either  or  both  of  them  separately.  If  two  persons  own 
a  thing  jointly,  each  of  them  does  not  own  one  half  of  it,  but 
the  single  right,  of  which  both  are  holders,  extends  over  the 
whole  thing  and  every  part  of  it. 

Common    rights    are  where    two    or    more    persons    have    ^J^hll^ 

'  10  See  2888.         "  See  J891. 
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at  the  same  same  time  separate  rights  in  undivided  parts  of  the 
same  thing.  If  A  gives  half  of  a  piece  of  land  to  B,  not 
specifying  which  half,  and  afterwards  gives  the  other  half  to 
C,  B  and  C  are  owners  in  common  ;  but  if  he  gives  the  whole 
land  to  B  for  his  life  and  after  his  death  to  C,  although  by 
the  gift  0  obtains  a  present  right  in  the  laud,  so  that  he  can 
in  some  cases  being  an  action  for  an  injury  to  it,  B  and  C  are 
not  owners  in  common ;  their  rights  exist  at  the  same  time, 
but  each  is  a  right  in  the  whole  of  the  land.  In  the  case  of 
common  rights  the  rights  are  separate  and  distinct,  just  as 
much  as  if  they  were  rights  in  separate  things ;  each  right 
extends  over  only  a  part  of  the  thing,  but  so  long  as  no  physical 
division  of  the  thing  has  been  made  it  is  impossible  to  say 
which  part.^* 
"^inti^lta!^  259.  Joint  rights,  and  analogous  statements  may  be  made  as 
to  duties,  are  said  to  have  a  four  fold  unity,  namely,  of  interest, 
of  time,  of  title  and  of  possession  ;  which  is  only  a  technical 
manner  of  saying  that  the  holders  do  not  have  distinct  rights 
but  the  same  identical  right.  Therefore  their  interests  must  be 
the  same;  one  can  not  have  a  right  which  will  endure  for  a 
longer  time  than  the  others,  or  have  a  more  extensive  right  of 
enjoyment  than  the  other,  or  hold  his  right  subject  to  a  condition 
which  does  not  affect  the  right  of  the  other.  The  rights  of  all, 
too,  must  begin  at  the  same  time ;  if  one  holder  acquires  his 
interest  before  the  other,  there  is  no  joint  right  but  only  com- 
mon rights,  as  in  the  case  above  mentioned  of  A  giving  half 
of  a  piece  of  land  to  B  and  afterwards  the  other  half  to  0. 
The  parties  must  also  acquire  their  right  by  the  same  title  or 

12  The  difference  between  two  several  rights  and  common  or  joint 
rights  of  two  persons  in  a  thing  may  be  illustrated  by  the  following  diagram, 
in  which  the  letters  represent  the  persons,  the  straight  lines  the  rights 
and  the  circles  the  things.  In  several  rights  there  are  two  persons,  two 
riglits  and  two  things;  in  common  rights,  two  persons,  two  rights  and  one 
thing ;  in  joint  rights,  two  persons,  one  right  and  one  thing. 

Several A O 

B O 

Common A  ^^ 

.    B— — -^ — "^ 

Joint    A) ^ 

Bf  ^^ 
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transaction.  If  the  owner  of  a  piece  of  land  gives  one  un- 
divided half  of  it  by  his  will  to  B  and  the  other  half  descends 
to  C  as  his  heir,  although  B  and  C  have  equal  rights  and  both 
acquire  them  at  the  same  time^  namely,  the  instant  of  A's 
death,  yet  they  are  owners  in  common  and  not  joint  owners. 
Unity  of  possession  simply  means  that  the  right  of  each  ex- 
tends to  all  parts  of  the  subject  of  the  right,  not,  as  in 
common  rights,  to  an  undivided  part  of  it.  In  the  case  of  two 
holders  they  are  said  in  the  old  books  to  hold  per  my  et  per  tout, 
by  the  half  and  by  all.  If  the  four  fold  unity  of  the  right  is 
in  any  way  destroyed,  its  joint  character  ceases.  Thus  if  one 
joint  owner  of  a  thing  sells  and  transfers  his  right,  the  buyer 
does  not  become  a  joint  owner  with  the  others  but  an  owner 
in  common  with  them,  although  they  continue  to  be  joint 
owners  among  themselves  of  the  part  which  remains  to  Ijhem. 

From  this  unity  also  proceeds  a  most  important  charac-  sorriTonUn 
teristic  of  joint  rights  and  duties,  namely,  the  right  of  survivor- 
ship, or  JU8  accrescendi ;  which  means  that  if  one  joint  holder  dies 
his  interest  does  not  descend  to  his  heirs  or  go  to  his  executor 
or  administrutor,  but  accrues  to  the  other  joint  holders.**  That 
ifi,  if  A,  B  and  C  are  joint  holders  of  a  right,  each  of  course 
having  a  one  third  interest,  and  A  dies,  B  and  C  continue  to 
hold  the  entire  right,  each  now  having  a  half  interest,  and  if 
B  then  dies,  C  becomes  holder  in  severalty  of  the  whole.  The 
same  rule  applies  at  law  to  joint  duties.  If  A  and  B  are  jointly 
indebted  to  C,  and  A  dies,  B  must  pay  the  entire  debt  and  A's 
estate  is  exonerated.  But  a  court  of  equity  will  compel  A's  estate 
to  contribute.  At  present  however  survivorship  as  to  rights 
of  property  has  in  most  cases  been  abolished  in  the  United  States. 

Common  rights,  being  distinct  and  separate  rights,  have  -^JJ^, 
not  the  unity  of  joint  rights.  The  interests  of  the  holders  may  "o™**^- 
be  different,  one  may  have  larger  rights  than  the  others  or  the 
rights  of  one  may  be  absolute  and  those  of  the  others  condi- 
tional, they  may  begin  at  different  times,  and  be  acquired  in 
different  ways,  and  there  is  no  unity  of  possession.  Two  holders 
are  said  to  hold  per  my  but  not  per  tout.  Also  there  is  no 
right  of  survivorship. 

ifi  As  to  partnership  property,  see  {860. 
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^!n^*hu'  The  law  prefers  joint  to  common  rights ;  and  therefore  if 
a  right  is  given  to  two  or  more  persons  at  the  same  time 
and  hy  the  same  transaction,  and  it  does  not  appear  that  their 
rights  are  to  be  unequal,  the  law  will  presume  that  their  in- 
terests are  equal,  and  that  a  joint  right  rather  than  common 
rights  was  intended.  So  a  joint  duty  is  preferred  to  a  joint  and 
several  one.  If  two  persons  by  a  concurrent  act  assume  a  duty, 
e.g.  if  A  and  B  make  a  contract  with  C,  and  the  duty  might 
be  joint,  it  will  not  usually  be  held  to  be  joint  and  several 
unless  an  intention  to  make  it  so  is  expressly  declared. 

Conditfons.  260.  A  duty  or    right  may    be  absolute    or    subject    to  a 

condition.    Conditions  are  either  precedent  or  subsequent. 

^J^5^^  A  condition  precedent  is  one  that  must  be  performed  before 

the  right  can  begin,  the  duty  become  performable  or  some 
transaction  affecting  the  right  or  duty  take  effect.  If  A  agrees 
to  build  a  house  for  B  on  such  a  piece  of  land  as  B  shall 
choose,  he  is  not  bound  to  build  until  B  has  designated  the 
place.  The  designation  of  the  place  by  B  is  a  condition  pre- 
cedent. So  if  a  father  by  his  will  leaves  property  to  trustees 
to  pay  the  income  to  his  danghter  until  she  marries  and  then 
to  convey  the  property   to   her,  her   marriage    is  a    condition 

Con^wn*  precedent  to  her  right  to  the  property.  When  two  persons  are 
bound  to  do  acts  for  each  other  and  the  acts  are  to  be  done  at 
the  same  time,  so  that  the  performance  by  each  is  a  condition 
for  that  of  the  other,  the  conditions  are  said  to  be  concurrent. 
Thus  if  A  agrees  to  all  his  horse  to  6  and  deliver  him  at  a 
certain  time,  and  B  agrees  to  pay  the  price  on  delivery,  the 
delivery  and  the  payment  are  concurrent  conditions.  A  need 
not  deliver  unless  B  pays,  nor  B  pay  unless  A  delivers.  A  con- 
current condition  is  a  species  of  condition  precedent. 

Bobmaoratl  ^^^'  ^  Condition  subsequent  is  one  on  the  happening  of 

which  a  right  or  duty  which  has  already  begun  will  be  forfeited 
or  come  to  an  end  at  the  option  of  some  one  who  is  entitled  to 
enforce  the  condition.  Thus  if  land  is  left  by  will  to  a  widow 
oh  condition  that  she  never  marries,  the  condition  is  subsequent. 
She  takes  the  property  at  once,  and  if  in  fact  she  never 
marries,  the  condition  never  has  any  effect.  But  if  she  does 
marry,  she  breaks  the  condition,  and  the  heir  of  the  testator 
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may  enter  upon  the  land,  put  an  end  to  her  right,  and  deprive 
her  of  the  estate.  City  lots  are  frequently  conveyed  by  deed 
subject  to  conditions  subsequent  that  certain  offeusive  trades 
shall  not  be  carried  on  upon  them,  intoxicating  liquor  sold 
there  or  other  acts  done  calculated  to  make  the  neighborhood 
unpleasant.  However  the  breach  of  a  condition  subsequent 
never  of  itself  puts  an  end  to  the  right  to  which  it  is  attached, 
but  merely  gives  to  some  person  the  power  to  put  an  end  to  it 
if  he  pleases.  Thus  in  the  case  above  mentioned  of  land  given 
to  a  widow  on  condition  of  her  never  marrying,  if  she  does 
marry  she  will  nevertheless  not  lose  her  estate  unless  the 
heir  of  the  testator  chooses  to  enforce  the  condition.  A  right 
to  take  advantage  of  the  breach  of  a  condition  subsequent  and 
to  enforce  the  forfeiture  is  a  facultative  right,  and  if  not  exer* 
cised  may  be  lost  by  lapse  of  time.  But  even  before  a  suffi- 
cient time  for  that  purpose  has  elapsed,  the  party  entitled  to 
take  advantage  of  the  breach  may  waive  or  relinguish  his 
right  to  do  so.  In  general  no  formal  act  is  required  for 
the  waiver^  of  the  breach  of  a  condition,  any  conduct 
evincing  an  intention  not  to  enforce  it  or  amounting  to  an 
acknowledgement  of  the  right  as  still  existing  will  be  suffi* 
cient  as  a  waiver.  Thus  if  a  tenant  cf  land  has  broken  a 
condition  in  his  lease  and  the  landlord  afterwards,  with  know- 
ledge  of  the  breach,  accepts  rent  from  him  accruing  after  the 
breach,  the  condition  is  waived.  But  any  act  done  in  ignorance 
of  the  doer's  rights  is  not  a  waiver,  as  if  a  landlord  receives 
rent  from  his  tenant  not  knowing  that  the  condition  has  been 
broken.  By  the  common  law  if  a  breach  of  a  condition  has 
once  been  waived  no  subsequent  breach  of  it  can  ever  be  en* 
forced,  but  the  condition  is  gone  forever;  e.g.  if  the  landlord 
once  knowingly  receives  rent  after  breach  of  a  condition  by  the 
tenant,  the  tenant  may  afterwards  break  it  as  much  as  he  pleases 
and  the  landlord  can  not  expel  him  for  so  doing.  Such  is  still 
the  general  rule,  but  subject  to  some  exceptions.  When  a  condi-  of^^SSSu 
tion  subsequent  has  been  fully  performed  it  ceases  to  exist,  and 


14  The  termination  "  er ''  is  commonly  used  in  legal  nomenclature  to  form 
verbal  nouns  where  "ing"  is  used  in  ordinary  English;  e,g,  "waiver,*' 
«•— "  for  "waiving,"  "using." 
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the  right  becomes  absolute  as  though  there  had  never  been  any 
condition.  Thus  if  land  is  granted  to  a  man  on  condition  that  he 
builds  a  house  of  a  certain  value  upon  it  within  ten  years,  if  he 
builds  the  house  the  condition  is  performed  and  his  right  in  the 
land  is  absolute.  But  a  condition  that  a  woman  shall  not  mariy 
can  never  be  fully  performed  so  long  as  she  lives,  so  that  her 
right  can  never  be  absolute.  If  however  she  dies  unmarried 
and  the  estate  descends  to  her  heir,  his  right  will  be  absolute. 

'  toS^of^^  262.  If  a  condition  subsequent  is  once  broken,  the  right  to 

eondition.    ^j^j^h  it  is  attached  is  forfeited   at   law ;    and  the   holder  of 

the  right  can  not  by  any  means  avoid  the  effect  of  his  breach, 

even  if  it  was  purely  accidental    on  his  part,    and  retain  hiB 

right,  if  the  other  party  chooses  to  enforce  the  forfeiture.     But 

eqSyjJilLrt  ^  co^rt  of  equity,  when  it  can  be  done  without  injustice,  will 
forfeitupefc  relieve  against  the  forfeiture,  permit  the  holder  of  the  right, 
upon  making  compensation  for  any  damage  that  he  may  have 
caused  the  other  party,  to  perform  his  condition  notwithstand- 
ing his  previous  default,  and  forbid  the  other  party  to  enforce 
the  forfeiture.  This  will  usually  be  done  when  the  breach  of 
the  condition  was  unintentional,  or  due  to  accident  or  mistake, 
or  consisted  merely  in  not  doing  an  act  by  a  certain  time 
if  the  act  can  still  be  done  and  no  injury  except  what  can  be 
compensated  for  by  the  pajrment  of  money  will  ensue  from 
the  delay.  Time  is  then  said  not  to  be  of  the  essence  of  the 
transaction,  and  equity  will  allow  a  reasonable  extension  of 
time.  Thus  if  land  were  conveyed  to  a  man  on  a  condition 
that  he  should  build  a  house  on  it  by  a  certain  time,  and  for 
any  reason  he  was  prevented  from  getting  the  house  done  by 
the  time  appointed,  a  court  of  equity  would  not  in  ordinary 
circumstances  allow  his  estate  in  the  land  to  be  forfeited  by  the 
delay.  But  some  conditions  can  not  be  relieved  against,  e.g. 
a  condition  that  a  woman  shall  not  marry  again ;  and  even 
time  may  in  some  cases  be  essential,  if  for  instance  the  act  is 
of  such  a  nature  that  it  can  not  be  effectually  done  after  the 
time  appointed  or  it  would  be  unjust  to  the  other  party  to 
compel  him  to  accept  a  delayed  performance. 

of oimditionL  When  a  condition  subsequent  has  been  broken  and  the 
circumstances    are    such   that  a    court  of  equity    will  relieve 
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against  the  forfeiture  and  permit  the  pnrty  guilty  of  the  breach 
to  redeem  and  save  his  right  by  performance,  the  party  entitled 
to  take  advantage  of  the  condition  may  foreclose  it,  that  is, 
he  may  apply  to  the  court  to  fix  a  time  within  which  the  con- 
dition must  be  performed,  and  if  within  the  time  fixed  by  the 
court  the  other  party  does  not  perform  and  pay  any  damages 
that  may  be  imposed  upon  him  for  his  default,  his  right  to 
save  his  interest  by  performance  will  be  foreclosed  or  cut  ofFJ'^ 

263.  A  condition  may  be  express  or  implied.  It  is  ex- 
press if  it  is  mentioned  in  the  agreement  or  transaction  by 
which  the  right  is  created,  as  in  case  of  the  condition  above 
mentioned  that  a  widow  shall  not  remarry  or  that  intoxicating 
liquor  shall  not  be  sold  upon  land.  Ex])ress  conditions  arise 
from  the  will  of  the  parties  who  create  or  transfer  the  right. 

But  sometimes  the  law  attaches  conditions  to  rights  inde- 
pendently of  the  will  of  the  parties,  and  even  in  opposition  to 
it.  "  As  if  a  grant  be  made  to  a  man  of  an  office,  generally, 
without  adding  other  words  ;  the  law  tacitly  annexes  thereto  a 
secret  condition,  that  the  grantee  shall  duly  execute  the  office, 
on  breach  of  which  "  he  may  be  removed  from  office.  The 
saniB  is  true  of  the  franchises  of  a  corporation.  A  corporation 
may  forfeit  its  special  rights,  or  even  its  corporate  existence,  by 
misuser  of  its  franchises  or   sometimes  by  mere  non-user. 

264.  If  a  condition  precedent  is  impossible  of  performance 
or  becomes  impossible  before  the  time  comes  for  performance, 
or  the  act  to  be  done  is  illegal,  the  condition  nevertheless  has 
its  full  effect,  and  the  right  which  depends  upon  it  will  never 
arise.  But  it  is  otherwise  with  a  condition  subsequent,  where 
the  right  has  already  begun  to  exist  before  the  time  comes  for 
l^erforming  the  condition.  If  the  condition  is  or  becomes  im- 
possible or  illegal,  or  if  it  it  is  repugnant  to  the  nature  of  the 
right,  as  a  condition  annexed  to  a  property  right  that  it  shall 
'^ot  be  transferred,  performance  is  excused,  the  condition  is  void, 
^od  the  right  is  absolute.  But  impossibility  means  natural 
cr  physical  impossibility,  not  mere  inability  on  ihe  part  of  the 
party  to  perform  it.  If  land  is  given  to  a  man  on  a  condition 
that  he  pays  a  sum  of  money,  and  he  cru  not  raise  the  money, 

i«  See  i  548. 
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or  thiit  he  marries  a  certain  woman,  and  ehe  refuses  to  marry 
him,  the  condition  is  valid  and  binding  ;  but  if  the  woman 
should  die,  the  condition  would  still  be  valid  if  it  were  a  con- 
dition precedent,  and  the  grantee  could  never  take  the  land, 
but  would  become  void  if  it  were  a  condition  subsequent,  and 
the  grantee  could  keep  the  land, 

idmitation.  265.  A  right  may  be  so  constituted  as  to  come  to  an  end 

of  itself,  without  the  act  of  any  one  intervening  to  put  an  end 
to  it,  upon  the  happening  of  an  event.  This  is  called  a  limitation. 
Thus  property  may  be  given  or  limited  to  a  person  for  his  life 
only,  his  right  ceasing  at  his  death  and  not  descending  to  his  heirs, 
or  it  may  be  given  for  a  fixed  term,  for  instance  ten  years,  so  that 

^^t^»»i  it  will  cease  by  mere  lapse  of  time.  If  the  event  is  contingent, 
that  is,  one  that  may  never  happen,  the  limitation  is  called  a  con- 
ditional limitation,  or  sometimes  a  condition  in  law,  as  distin- 
guished from  a  true  condition  or  condition  in  deed.  This  closely 
resembles  a  condition  subsequent,  but  differs  from  it  in  being 
self  acting.  It  is  often  very  difficult  to  determine  whether  a 
condition  subsequent  or  a  conditional  limitation  is  intended.  It 
usually  depends  upon  the  words  of  the  instrument  or  transac- 
tion by  which  the  right  is  created.  Such  words  as  "  so  long 
as,"  "  while,"  or  "  until "  usually  import  a  limitation,  while 
"  if,"  *'  provided,"  "  on  condition,"  *'  so  that  "  and  the  like  are 
more  appropriate  for  a  condition.  Thus  a  gift  to  a  widow  by 
her  husband's  will  "provided  she  does  not  marry  again"  would 
usually  be  held  to  be  on  a  condition,  but  a  gift  to  her  "  while 
she  remains  unmarried  "  or  **  until  she  marries  again  "  would 
be  on  a  conditional  limitation. 

Saooeuion.  266.  Many  rights  are  capable  of  being  transferred  from  one 

person  to  another,  and  sometimes  duties  are  transferable,  though 
less  commonly  than  rights.  The  transfer  of  a  right  or  duty  is 
A*  f^^*  and  called  in  general  succession.  Successions  are  either  at  death,  as 
where  a  man  dies  and  his  land  descends  to  his  heir,  or  inter 
vivos,  as  in  sales  and  gifts.     They  are  also  divided  into  universal 

^J^!S^  and  singular.  A  universal  succession  is  where  all  of  a  person's 
rights  and  duties,  or  all  which  are  capable  of  transfer,  are 
transferred  altogether  in  a  lump,  so  that  the  successor  simply 
steps  into  the  entire  legal  position  of   the  person  to  whom  he 
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sacceeds.      In  the  Eoman  law  the  keres,  or  heir,   succeeded  in 

this  way  to  his  ancestor;  his  ancestor's  rights  became  his  rights 

and  he  assumed  all  his  ancestor's  duties,  so  that  a  son  might 

be  compelled  to  pay  his  father's  debts  even  though  his  father 

had  left  him  no  property  with    which  to  pay   them.     The  to-    ^jJjS^** 

tality  of  a  person's  rights   and    duties   capable   of  passing  to 

another  person  by  universal  succession  was  called  in  that  law 

a  nniversitas  juris,  and  when  it  went  to  an  heir  it  was  called 

a  here.dii(i8.      In  the  common  law  there    is  no    true  universal 

succession ;    but  an  executor   or   administrator    of  a    deceased 

person**  or  the  assignee  of  a  bankrupt"  may  be  regarded  as  a 

kind  of  qualified  universal  successor. 

Universal  succession  implies  more  than  the  mere  transfer  I^J^JJI^t? 
of  rights  and  duties.     It  implies  the  transfer  of  personality,  or 
as  it  was  called  in  the  Roman  law  persona.    The  successor  is 
looked  upon,  so  far  as    coucerns  the    rights  and  duties  trans- 
ferred, as  being  the  same  person  as  him  to  whom  he  succeeds, 
and  therefore    is  bound    by  the   acts  and    declarations    of  his 
predecessor  as  if  they  were  his  own  acts  and  declarations.     If 
an  executor   for   instance  sues   to  recover   a    debt  due    to  the 
deceased  person,  any  statement  which  the  decedent  made  in  his 
life  time  going  to  show  thiit  the  debt  is  not  really  due  or  any 
act  of  the    decedent  having    the  eflFect  to    discharge    the  debt 
may  be  proved   against  the  executor   as  it   could    against  the 
decedent  himself  if  he  were  the  plaintiff.     But  in  the  common  ^JJ^JJ^Jj^ 
law  the  new  personality  which  the  successor  thus  takes  is  kept 
quite  distinct  from  his  own  individual  personality.     He  is  re- 
garded as  having  at  the  same  time  two  distinct  and   separate 
perBODalities,  his  own  and  that  of  the  person  to  whom  he  has 
sncceeded,  united  in  himself.     In  his  individual  capacity  ho  is 
legally  a  different  person  from  himself  in  his  capacity  of  successor ; 
and  generally  neither  personality  is  affected  by  the  acts,  bound  by 
the  duties  or  capable  of  enjoying  the  rights  of  the  other.     If  the 
successor  is  bound  to  pay  the  debts  of  the  person  to  whom  he  has 
succeeded,  he  need  only  pay  them  out  of  such  property  as  he  has 
Jweived  from  the  latter,  not  out  of  his  own  property  ;  nor  is  he 
affected  in  his  individual  capacity  by  any  acts  or  declarations 

wSee  Jf;62]        "See  V^, 
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of  the  latter.  It  is  even  possible  for  him  to  be  legally  con- 
sidered as  having  knowledge  of  a  fact  in  one  capacity  and  bein? 
ignorant  of  the  same  fact  in  the  other  capacity. 
^''S^il'*^'  'i  Singular  succession  is  the  transfer  of  a  single  right  or  duty 
or  a  specific  group  of  thom,  as  in  the  case  of  an  ordinary  sale 
or  gift.  It  does  not  now  involve  any  notion  of  the  transfer  of 
personality  ;  but  it  seems  that  originally  it  did,  men  in  ancient 
times  having  apparently  been  unable  to  conceive  of  a  right 
or  duty  being  detached  from  the  person  in  whom  it  originally 
inhered,  and  so  having  been  driven  to  the  conception  of  a  transfer 
of  a  part  of  his  personality  whenever  a  right  was  transferred, 
which  to  us  in  modern  times  seems  the  more  strange  and  diffi- 
cult conception  of  the  two.  The  old  idea  is  so  far  retained  at 
present  that  even  a  singular  successor,  as  to  the  particular  duty 
or  right  tranferred  to  him,  is  generally  bound,  like  a  universal 
successor,  by  the  acts  and  declarations  of  his  predecessor. 
r*i^i<T-  267.  The  relation  between  two  successive  holders  of   the 

same  right  or  duty  is  called  privity,  and  the  successor  is  called 
the  privy  of  his  predecessor  in  title.  Privity  also  exists  between 
the  joint  holders  of  a  right  or  a  duty  ;  and  the  expression  privity 
of  contract  is  applied  to  the  relation  between  the  parties  to  an 
agreement,  though  here  the  word  is  used  in  a  somewhat  different 
sense. 
^  S?^if  268.     The  distinction  must  be  noted  between  the  transfer  of  a 

**"i^t8.°'  right,  where  the  successor  takes  the  same  right  that  his  pre- 
decessor had  and  there  is  privity  between  them,  and  the 
extinction  of  a  right  with  the  creation  of  a  new  one  in  its 
place,  in  which  case  there  is  no  privity  between  the  holder  of 
the  old  and  of  the  new  right.  If  the  owner  of  land  sells  and 
conveys  it  to  another,  the  buyer  takes  the  same  right  that  the 
seller  had  ;  if  the  right  was  subject  to  conditions,  exceptions  or 
burdens  of  any  kind  in  the  seller's  hands,  it  is  equally  so  in  the 
buyer's.  The  same  is  true  of  sales  and  gifts  generally  and  of  the 
acquisition  of  property  by  depcent  or  by  will.  ^'  But  if  one  person 
wrongfully  takes  possession  of  another's  land  claiming  it  as  his 
own,  which  is  called  adverse  possession,  and  remains  in  posses- 
sion for  a  certain  time,  usually  twenty  years,  he  becomes  the  owner 
of  thf  land.      Here  the     adverse  possessor  does  not  acquire  the 
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right  which  the  former  owner  had,  hut  a  new  and  independent 
right,  the  former  right  having  been  simply  extinguished.  So  if 
A  throws  away  and  abandons  a  chattel  of  his  and  B  picks  it  up 
and  appropriates  it,  B  does  not  get  A's  old  right  but  a  new 
ownership. 

269*  Assignment  is  a  general  name  for  the  transfer  of  AwigoiiMnt. 
a  right  by  agreement  inter  vivos  when  the  entire  right 
is  transferred.  A  gift  or  sale  is  an  assignment,  but  a 
loan  is  not,  because  the.  lender  transfers  only  a  part  of  his 
right  remaining  still  the  owner  of  the  thing  lent.  Some- 
times however  a  court  may  authorize  a  person  to  make  an 
assignment  of  a  right  belonging  to  another,  as  when  property 
is  sold  by  the  sheriff  under  an  execution  against  the  owner; 
and  the  expression  assignment  by  operation  of  law  is  occa- 
sionally used  to  denote  certain  transfers  of  rights  which  take 
place  without  the  act  of  the  holder  or  even  against  his  will. 
A  written  instrument  by  which  an  assignment  is  effected  is 
also  called  an  assignment.  In  its  legal  sense  assignment  means 
the  transfer  of  a  right  rather  than  of  a  thing.  If  the  possession 
of  a  thing  is  also  transferred,  that,  for  legal  purposes,,  is  a 
mere  incident  or  mean  to  the  transfer  of  some  right  in  the 
thing.  Alienation  and  conveyance  have  nearly  the  same  mean-  AUenaiion 
ing  as  assignment,  but  in  strict  technical  use  are  confined  to  ^^^^y*"*** 
transfers  of  real  property,  and  are  sometimes  employed  in  cases 
where  the  transferrer  tranfers  less  than  his  entire  right.  Thus 
if  A  is  the  absolute  owner  of  land  and  gives  it  to  B  for  his 
life  only,  the  gift,  as  well  as  the  written  instrument  by  which 
it  is  effected,  is  called  a  conveyance  or  alienation,  but  not  an 
aasigament. 

An  assignment  in  the  proper  sense,  which  is  often  called  ^^^^g^,^ 
by  way  of  distinction  a  legal  assignment,  is  an  actual  transfer 
of  an  existing  right  from  the  assignor  to   the  assignee.^*    No 
new  right  is  created  by  the  transaction.     But  besides  this  there  iSJJSSL 
is  what  is  called  an  equitable  assignment  or  an  assignment  in 
equity,  which  is  not  in  the  proper  sense  an  assignment  at  all. 

18 The  terminations  "or"  anr^  "ee"  are  mach  used  in  law  to  denote 
respectively  the  doer  of  an  act  and  the  person  to  or  ior  whom  it  is  done^ 
«.^  attoiguor  and  assignee^  grantor  and  grantee,  donor  and  donee. 
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In  an  equitable  assignment  the  so-called  assignor  does  not 
really  transfer  the  right  supposed  to  be  assigned  to  the  so- 
called  assignee.  He  retains  it  himself,  and  simply  agrees 
with  the  assignee  to  hold  it  for  his  benefit,  to  permit 
the  assignee  to  exercise  it  as  if  it  had  been  transferred 
to  him,  to  give  the  assignee  the  advantage  of  it,  and  some- 
times to  transfer  it  to  the  assignee  at  some  future  time. 
He  holds  it  in  trust  for  the  assignee.  Thus  if  B  has  a  debt 
due  him  from  A  and  makes  an  equitable  assignment  of  it  to 
C,  B  remains  the  creditor  as  before,  A  still  owes  the  money  to 
B  and  not  to  C,  and  a  suit  to  recover  the  money  must  be  in 
B's  name;  B's  right  has  not  been  transferred  to  0.  But  if  B 
receives  the  money  from  A  he  must  pay  it  over  at  once  to  0, 
and  B  must  permit  0  to  receive  the  money  from  A  and  even 
permit  0  to  sue  A  for  it  in  his  name.  Thus  C,  though  not 
legally  the  creditor,  stands  practically  in  nearly  the  same  posi- 
tion of  advantage  as  if  he  were  ;  he  has  all  the  benefit  of  being 
creditor  without  actually  being  such.  An  equitable  assignment 
therefore  is  not  a  transfer  of  an  existing  right,  but  the  creation 
of  a  new  right  in  the  so-called  assignee  against  the  so-called 
assignor,  and  a  new  duty  in  the  latter  to  the  former.  This 
new  right  and  duty  are  purely  equitable,  enforceable  only  in 
bei^^raTimi  *^®  courts  of  cquity.  It  must  be  observed,  however,  that  whe- 
'MrigMM^*  ther  an  assignment  is  called  legal  or  equitable  does  not  dei)end 
upon  the  nature  of  the  right  assigned  but  upon  the  nature  of 
the  transaction  itself  which  is  called  an  assignment.  If  the 
right  is  actually  transferred,  the  assignment  is  a  legal  assign- 
ment, and  a  purely  equitable  right  may  be  transferred  as  well 
as  a  legal  one ;  and  on  the  other  hand,  even  though  the  right 
be  a  legal  one,  if  it  is  not  actually  transferred  but  only  a  new 
right  and  duty  created  as  to  it,  the  assignment  is  only  an 
equitable  one.  Thus  in  the  illustration  above  given  A's  debt 
to  B  is  a  legal  right,  enforceable  at  law,  but  B  makes  an  equit- 
able assignment  of  it  to  G.  Then  0,  having  got  by  that  transaction 
a  new  purely  equitable  right  against  B,  might  if  he  chose  ac- 
tually tranfer  it  to  D,  i.e.  make  a  legal  assignment  of  it  to  D. 
prtlSSSTto  2^'^*  ^*  common  law  choaee  in  action  were  not  assignable ; 

Mtum.      ^  debt,  for  instance,  could  not  be  transferred  to  another  person 
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SO  as  to  enable  the  transferea  to  sue  on  it  at  law  in  his  own 

name.     But  choses  in  action  were  assignable  in  equity.     Phis 

meant:    (1)  that  the  common   law  rule  of   non-transferabilitj 

did  not  apply  to  purely  equitable  nntecedont  rights  at  all,  trusts 

having  always  been  transferable ;  and    (2)    that   an  equitable 

assignment  could  be   made    even   ot    a  legal  chose    in    action. 

At  present,  however,  by  statute  legal  choses  in  action,  if  they 

are    primary    rights,    have  been   made    assignable.      Bemedial  ^^^^^^ 

rights,  rights  of  action  for   wrongs,  are  sometimes  assignable      "^^^ 

and   sometimes   not.     Generally   rights  of   action  for  breaches 

of  contract  and  for  those  wrongs  by  which  the    wrongdoer  is 

unjustly  enriched,  such  as  the  wrongful  taking  or  detention  of 

property,  may  be  assigned,  but  not  rights  of  action  for  purely 

personal  injuries,  such  as  assaults  or  slanders.     An  assignment,  Vogg^  tb« 

either  legal  or  equitable,  of  a  chose  in  action  has  to  be  perfected 

by  giving  notice  of   it  to    the  debtor   or  obligor.     If  without 

such  notice  the    latter  goes    on   and    performs    his   obligation 

to    the    original    creditor  or    obligee,  he  will  be  excused  from 

performance  to   the  assignee.      Thus  if   A    is  indebted  to  B, 

and  B  assigns  the   debt  to  C,  notice  of  the  assignment  must 

be  given    to  A,  otherwise  he  may  pay  the   debt  to  B  and  be 

discharged,  or  B  may   assign    it   again  to  another  person  and 

the  assignee  who  first  gives  notice  to  A  will  have  priority. 

271*  The  assignment  of  a  chose  in  action  is  said  to  be 
subject  to  equities,  or  the  assignee  is  said  to  take  the  right 
assigned  subject  to  equities.  Equities  here  does  not  mean  simply 
equitable  rights,  but  claims  of  any  kind,  legal  or  equitable, 
upon  or  against  the  right  assigned.  These  equities  are  either 
equities  in  favor  of  the  original  obligor  or  of  third  persons. 
The  former  exist  where  the  obligor  himself  has  some  defence  or 
excuse  for  non-performance  in  whole  or  in  part  against  the  original 
obligee  who  makes  the  assignment ;  for  instance  if  A  owes  B  a 
debt  of  91000  which  B  assigns  to  C,  the  fact  that  B  had  practised 
a  fiaud  upon  A  to  Induce  him  to  contract  the  debt,  so  that 
A  would  have  a  right  to  rescind  the  contract  and  refuse  to  pay 
the  debt  because  of  the  fraud,  creates  an  equity  in  A's  favor ;  so 
does  the  fact  that  B  owes  A  $600  on  another  account,  so  that 
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if  B  should  sue  A  for  the  $1000,  A  could  set  off  or  deduct  the 
$600,  and  B  would  recoTer  only  the  balance  of  $400.  But  if 
'  before  the  assignment  to  C,  B  was  holding  the  debt  in  trust 
for  D,  that  would  be  an  equity  in  favor  of  D,  a  third  person.  An 
equity  attaching  to  the  chose  in  action  is  one  that  relates 
directly  to  it,  such  as  A's  right  to  rescind  a  contract  for  fraud  or 
D's  claim  in  the  foregoing  example,  while  a  collateral  equity  is 
one  that  has  of  itself  no  connection  with  the  chose  in  action, 
like  A's  right  to  set  off  his  debt  against  B's. 

The  rule  that  an  assignment  is  subject  to  equities  means 
that  such  equities  avail  against  the  assignee  as  well  as  against 
the  assignor  ;  the  assignment  does  not  deprive  the  obligor  of  any 
defence  or  set  off  that .  he  would  otherwise  have  had  against 
the  original  obligee  or  affect  any  third  person's  rights  or 
claims.  Thus  in  the  examples  given  above  A  or  D  could 
enforce  his  claims  against  C  just  as  he  could  against  B.  But 
in  some  places  the  assignment  is  not  subject  to  collateral  equities 
in  favor  of  third  persons. 
Aflrignmenta  Assignments  of   rights  in  rem  are  not  subject  to  equities 

few  troui  ,  ,  . 

•quitiM.  at  law ;  nor  are  they  in  equity,  if  the  assignee  takes  the  right 
in  good  faith  for  a  valuable  consideration.  Thus  if  A  sells 
and  conveys  his  land  to  B  without  receiving  the  price,  and  B 
contracts  with  A  that  he  will  give  A  a  mortgage  on  it  for  the 
price,  and  B  resells  and  conveys  the  land  to  C  without  having 
given  the  mortgage,  C  can  hold  the  land  free  from  all  claims  of 
A  at  law.  And  even  a  court  of  equity  will  not  enforce  A's  claitu 
against  C,  if  C  had  no  notice  of  it  when  he  bought  the  land. 
But  if  C  took  the  land  from  B  as  a  mere  gift,  without  any 
consideration,  or  if  he  knew  of  A's  claim  when  he  bought, 
equity  will  enforce  A's  rights,  and  compel  C  to  give  the 
Sbpfiutciif.  mortgage.  If  however  a  person  takes  a  right  from  another 
against  whom  a  suit  is  pending  to  contest  his  claim  to 
it,  which  is  called  a  lis  pendens^  he  takes  it  subject  to 
the  event  of  the  suit.  Thus  if  A  is  in  possession  of  land 
and  B  brings  an  action  to  recover  the  land  from  A,  claim- 
ing it  as  his  own,  and  A  pending  the  suit  sells  and  conveys 
the  land  to  G,  and  judgment  is  afterwards  given  against  A  in 
the  action,  C  is  bound  by  that  judgment  and  B  is  not  obliged 
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to  beino^  another  action  against  C  to  try  his  right.  Otherwise 
a  deferulent  could  always  defeat  such  a  suit  by  a  transfer  of 
the  property,  and  there  would  be  no  end  to  litigation.  But  in 
some  places,  by  statute,  a  purchaser  of  land  for  value  is  not 
bound  by  a  lis  pendens  of  which  he  has  no  notice  unless  a 
notification  of  it  is  recorded  in  the  public  land  records. 

272.  Every  right  or  duty  is   conditional   upon  the   exist-  ^^*^Stl?'* 
ence    of  certain    facts,   is    a   legal    result   of   their  existence. 

The  facts  on  the  existence  of  which  a  duty  or  right  is 
created,  transferred  or  extinguished  are  its  dispositive  facts. 
Thus  the  making  a  contract  is  a  dispositive  fact  of  a 
debt  which  is  created  by  it,  and  payment  a  dispositive  fact 
by  which  the  debt  is  extinguished ;  or  taking  possession  of  a 
thing  which  belongs  to  no  one  is  a  dispositive  fact  of  the  right 
of  property  in  it  which  the  taker  thus  acquires.  A  fact  may 
be  negatively  dispositive,  its  effect  being  to  prevent  the  other 
dispositive  facts  from  having  any  operation.  Thus  in  a  contract, 
if  the  act  agreed  to  be  done  is  unlawful,  the  contract  is  void, 
no  right  or  duty  is  created.  The  facts  that  make  the  act  un- 
lawful are  negatively  dispositive. 

273.  The  immediate  fact    or  event  by    which  a  right  or       tiu©. 
duty  is  acquired,  either  by  being  newly  created  or  by  being  trans- 
ferred to  the  acquirer  from  some  previous  holder,  is  called  the  title 

to  the  right  or  duty.  This  word  title  has  two  principal  mean- 
ings. First,  it  means,  as  just  stated,  the  immediate  dispositive 
facts  by  which  a  right  is  acquired,  in  which  sense  we  speak  of 
title  by  descent,  by  purchase,  by  contract,  and  by  many  other 
events.  Secondly,  the  word  title  is  often  used  to  denote  a 
property  right  itself,  in  which  sense  we  say  that  the  title  to  a 
certain  piece  of  land  is  in  a  certain  person,  meaning  the  owner- 
ship of  the  land. 

The  word  corresponding  to  title  in  the  Roman  law  is  ^^a^^ 
titnlus.  When  the  title  to  a  right  can  be  divided  into  two  ^^^*' 
parts,  an  agreement  and  some  subsequent  act  or  event  necessary 
to  carry  the  agreement  into  effect,  the  agreement  is  called  by 
the  civilians  titulus  and  the  subsequent  act  or  event  modus 
icquirendi.  Thus  in  the  Roman  law  a  mere  agreement  to  sell 
sind  buy  a  thing  did  not  make  the  buyer  the   owner  of  it ;  it 
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WU8  necessary  tHat  the  thing  be  delivered  in  performance  of  the 
contract.  The  agreement  was  titulus,  and  the  delivery  modus 
acquirendi.  Some  writers  on  the  civil  law  have  tried  to 
analyse  all  titles  into  those  two  parts ;  but  the  result  of  their 
attempts  has  mainly  been  a  number  of  profitless  subtilties. 
These  terms  are  not  much  used  in  the  common  law ;  but  the 
distinction  which  they  mark  is  sometimes  of  importance,  and 
when  it  is,  they  may  be  conveniently  employed. 

^compute  274.  The   dispositive  facts  of  a  right  or  duty  need  not  all 

duties,  come  into  existence  at  the  same  time.  To  enable  a  man  in 
most  cases  to  make  a  contract  he  must  be  of  full  age.  That  is 
one  of  the  dispositive  facts  of  nearly  every  contract  right  or 
duty  which  he  acquires.  After  his  majority  he  may  do  the 
juristic  act  of  making  a  contract,  and  that  contract  may  con- 
tain a  condition  precedent,  the  performance  of  which  at  some 
future  time  completes  the  tale  of  dispositive  facts  of  the  con- 
tract obligation.  When  some  of  the  dispositive  facts  of  a  right 
or  duty  have  come  to  exist  but  others  are  still  lacking,  various 
legal  states  arise  which  are  not  exactly  rights  or  duties  but  yet 
are  analogous  to  them. 

Capacities.  The  first  of  thcsc  is  a  capacity  to  have  a  right  or  duty  or 

to  do  a  juristic  act.  An  illegitimate  child  has  no  capacity  to 
inherit  property  from  his  father;  a  married  woman,  at  common 
law,  to  own  chattels  or  to  make  a  contract.  A  capacity  arises 
from  the  presence  of  those  dispositive  facts  that  are  dispositive 
of  entire  classes  of  rights  or  duties,  not  merely  of  individual 
ones,  such  as  the  fact  of  being  born  legitimate  or  of  not 
being  a  woman  and  married.  Marriage  affects  not  merely  the 
power  of  a  woman  to  make  some  one  contract,  but  to  make  any 
contract. 
Possibiuues.  The  ucxt  Step  toward  a  complete  right  is  a  possibility  of 

having  a  right.  The  word  ])ossibility  in  this  sense  does  not 
mean  merely  that  it  is  possible  for  the  person  to  acquire  the 
right.  A  may  be  able  to  buy  B's  house,  if  he  chooses,  and 
perhaps  he  may  some  day  do  so ;  but  he  is  not  therefore  said 
to  have  a  legal  possibility  of  ownership  in  the  house.  A  pos- 
sibility in  the  legal  sense  arises  when  not  only  those  general 
dispositive  facts  are  present    which  confer    upon  the  person  a 
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Inchoata 
zighU. 


capacity  to  have  the  right,  Lot  some  of  the  dispositive  facts 
that  are  special  to  that  particular  right  also  exist.  Thus 
a  man's  eldest  son,  if  he  outlives  his  father,  will  he  his 
heir.  But  during  the  father's  life  his  chance  of  acquiring  his 
father's  estate  is  a  mere  possibility.  His  beiug  his  father's  son 
is  one  dispositive  fact  of  his  right ;  but  the  father's  death  in 
the  son's  lifetime  without  having  otherwise  disposed  of  the 
property  is  an  essential  dispositive  fact  that  does  not  yet  exist 
and  may  never  exist. 

What  is  called  an  inchoate  right  or  duty  resembles  a 
possibility  in  depending  upon  the  existence  of  a  portion  only 
of  the  dispositive  facts  of  the  right  or  duty.  Thus  a  widow  is 
generally  entitled  to  certain  rights  in  her  husband's  land  after 
his  death,  which  are  called  her  dower,  and  which  are  not 
affected  by  the  husband's  alienation  of  the  laud.  During  the 
husband's  life  she  has  an  inchoate  right  of  dower,  which  is 
something  more  than  a  mere  possibility  but  less  than  a  com])lete 
right. 

It   is    probably    impossible    to    lay    down    any    general    rule    iMatinction 

...  •'  J      G  between   poa- 

lor    determining    m   every  case   whether  a  givenl  eral  state  is  a  "^^F^^i®"  *°^ 

o  inclioate 

mere    possibility    or   an    inchoate    right    or    duty.       But    a    few      '**^**' 
rules  may  be  stated  that  will  cover  the  majority  of  cases.     If  oY^'iJSSon. 
the  person  who  is  to  have  the  complete  right  is  uncertain,  the 
interest  is  a  mere  possibility.     Thus  if  A  has  a   power  to  ap- 
point property  to  any  one  of  B's  children,  each  of  the  children 
has    a    possibility    of  getting    it.     A   chance    of   obtaining    a 
right  which  may  be  defeated  by  a  disposition^  made  by  another, 
as   a    son's    expectation  of   inheritance    which    the  father  can 
defeat  by  alienating  the  property,  or  of  acquiring  a  right   by 
the  performance  of  condition  precedent  or  by  some    one  else's 
breach  of  a  condition  subsequent,  the  right  to  take  advantage 
of  a  condition,  as  it    is  called,  so  long  as    the  condition  has 
not    been   broken,   is    usually    a  mere  possibility,    although  a 
right  actually  held  upon  a  condition  subsequent  is  a  complete 
right.      But  when   a  person   is   absolutely   bound   by   contract  Compensation 
to  do  an  act,  and  will  be  entitled  to  pay  when  he  has  done  it,    ■e^<»8- 
although  his  right  to  the  pay  is  in  a  sense  conditional,  since  it 
depends  upon  due  performance  on  his  part,  yet  it  is  before  per- 


chance of 

obtaining 
rights. 
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formance  deemed  an  inchoate  right  and  not  a  mere  possibility. 
The  law  reckons  that  he  will  perform  as  he  ought  to.  If  a 
person  is  rendering  services  for  another  under  an  ag:reemeQt 
that  can  be  put  an  end  to  at  the  pleasure  of  either  party,  as 
where  a  man  is  hired  to  work  for  another  but  can  be 
discharged  b}-  his  employer  at  any  time,  his  chance  of  future 
earnings  would  seem  to  be  properly  a  mere  possibility  ;  but  it 
is  generally  treated  as  an  inchoate  right  and  is  assignable. 
^a  tMn«  °'  ^^  *  person  has  a  right  in  a  thing  which  would  extend  over 
the  "  natural  product  or  expected  increase "  of  the  things 
the  chance  of  acquiring  a  right  in  the  product  or  increase 
is  generally  considered  as  an  inchoate  right,  not  a  mere 
possibility. 

^th^dlJSM?'  ^^^*  '^^^    distinction    between    possibilities    and  inchoate 

tion,       rights  is  very    important,    because  the   law   treats    them   very 
differently. 
Assignability  luchoate  rijifhts  may  be  transferred.     Wages  to  be  earned 

of  pOBBi-  O  J  o 

^jJitiMMidi^  i^ndgr  a  contract  but  not  yet  due  may  be  assigned;  or  a  man 
may  sell  the  next  calf  that  his  cow  bears,  so  that  the  calf  will 
be  the  property  of  the  bu3''er  as  soon  as  it  is  born  without  any 
further  act  of  transfer.  But  at  common  law  possibilities  can 
not  be  assigned,  although  in  some  places  and  to  some  extent 
they  have  been  made  assignable  by  statute.  An  assignment  by 
an  heir  apparent  of  his  expectations  or  of  the  right  to  take 
advantage  of  the  breach  of  a  condition  subsequent  is  void  at 
law,  although  a  condition  may  be  released  to  the  person  who 
holds  the  right  to  which  the  condition  is  attached,  such  a 
release  not  being  a  transfer  but  an  extinction  of  the  possibility. 
And  generally  a  possibility  created  by  agreement  may  be  extin- 
guished by  agreement. 

^"^'dSSr  **  ^  possibility  may  pass  at  the  death  of  the  holder  to  his  heir, 

executor  or  administrator.  Thus  if  A  grants  land  to  B  upon  a  con- 
dition subsequent,  the  right  to  take  advantage  of  a  breach  of  the 
condition  is  in  A  and  his  heirs.  But  executors  and  administrators 
are  quasi  universal  successors,  and  are  regarded  as  continuing  the 
legal  existence  of  the  deceased  perscm ;  and  at  common  law  so 
was  the  heir.  Therefore  succession  at  death  is  not  really  an 
assignment,  since  the  successor  is  legally  the  same  persons  as 
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6im  to  whom  he  succeeds.  It  seems  now,  however,  to  be  pretty 
well  established  that  whatever  can  descend  can  also  be  disposed 
of  by  will ;  and  this  applies  to  possibilities.  But  it  is  well 
known  that  a  beneficiary  under  a  will  was  originally  regarded 
as  taking  pro  herede,  as  a  quasi  universal  successor. 

276.  There  are  however  three  exceptions  to  or  qualifications  ExeeptioBSM 
of  the  rule  that  possibilities  are  not  assignable  inter  vivos.  aiautj. 

In  the  first  place,  if  a  possibility  is  accessory  to  a  right 


which  can  itself  be  assigned,  it  may  be  assigned  with  it. 
Thus  if  A  lets  land  to  B  for  twenty  years  on  a  condition  sub- 
sequent, the  right  to  take  advantage  of  a  breach  of  the  condition 
is  accessory  to  the  ownership  of  the  land,  and  if  A  sells  and  con- 
veys the  land,  the  benefit  of  the  condition  goes  with  it. 

Secondly,  an  agreement  which  purports  to  be  an  assignment  AMignment 
of  a  possibility  or  of  the  future  right  into  which  the  possibility  »«tiiiufc 
is  expected  to  grow,  or  even  of  a  right  which  the  assignor 
merely  expects  to  acquire  in  the  future,  may  amount  to  a 
tiiulus,  capable  of  being  expanded  by  some  future  act  con- 
stituting a  modus  aequirendi  into  a  good  title  to  the  right 
itself.  An  example  of  this  is  found  in  certain  sales  of  pro- 
perty which  the  seller  expects  to  acquire  mentioned    in  §606. 

Thirdly,  a  possibility  is  susceptible  of  an  equitable  as-  Eqidtau*  m- 
signment,  so  that  the  assignor  when  he  acquires  the  com-  poaaibUitiM. 
plete  right  will  be  bound  to  hold  it  for  the  benefit  of  the 
assignee  or  to  transfer  it  to  him.  Thus  if  property  is  left  by 
will  to  A  on  a  condition  precedent  that  he  marries  a  certain 
woman,  before  the  marriage  he  may  make  an  equitable 
assignment  to  B,  which  a  court  of  equity,  after  he  has  married 
and  acquired  the  property,  will  compel  him  to  perfect  by  making 
a  legal  assignment. 

277.  Inchoate   rights   can  not  be  exercised,  nor  can  they  Bxerdae  ani 
be  violated  so  as  to  give  rise  to  actionable  wrongs  or  remedial  ^inl^Se*'' 
rights  of  the  ordinary  kind.      If  A  enters  upon  B*s  land  and      "^^^ 
cuts  down  trees  or  demolishes  a   building,   though  the   dower 
right  of   B's  wife  in    the  land    be  thereby   much  impaired  in 
value,    she    can    have    no    action  at    law    against  A  for  that 
damage.     But   in    certain    cases   equity    will    interfere  at  the 
suit  of  the  holder  of  an  inchoate  right  to  protect  it. 
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TaiaeofiB-  An  iDchoate   right   is  also   looked    upon  by  the  law  as  a 

ehoftto  rights.  ...  . 

valuable    existing    interest,    and  sometimes   when   property    is 
taken    for  public    purposes    compensation    must    be    made    to 
holders    of   inchoate   as    well    as   of  complete    rights    in    the 
thing. 
iiflgaitnat-  A  possibility,    however,    is    not  accorded   in    general    any 

■lent  of  poMi- 

luutieflw  protection,  even  in  the  courts  of  equity.  If  land  is  taken  for 
public  purposes  no  compensation  is  ever  made  to  the  heir  of 
the  owner  for  the  loss  of  his  expectancy  in  it.  Or  if  property 
is  left  to  trustees  to  hold  for  the  use  of  A  during  his  life 
and  after  his  death  to  B  if  he  survives  A,  B's  interest, 
depending  upon  a  condition  precedent,  is  a  mere  possibility, 
and  B  can  not  maintain  a  suit  in  equity  against  the  trustees 
to  prevent  them  from  squandering  the  trust  fund,  as  A  might 
do  or  any  one  who  had  a  right  in  the  fund.  So  it  has  been 
decided,  and  no  doubt  correctly  so  far  as  this  principle  is  con* 
cerned,  that  a  person  in  whose  favor  a  will  has  been  made  has 
no  cause  of  action  against  another  who  by  fraud  induces  the 
testator  to  change  it  to  the  former's  prejudice,  because  during 
the  testator's  life  the  will  has  no  effect,  and  a  beneficiary  named 
in  it  has  a  mere  possibility. 
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CHAPTER  XVII. 
WRONGS. 

278*  Wrongs  are  divided  into  crimes  &Dd    civil    injuries, 
whicli  are  often  called  respectively  public  and  private  wrongs, 

A  crime  is  a  breach  of  some  duty,  which  is  owed  n6t  to  Czimei. 
any  individual  but  to  the  sovereign  only,  and  is  imposed  by 
a  rule  of  the  criminal  law.  A  crime  is  regarded  therefore  as  an 
offence  against  the  public,  and  gives  rise  not  to  a  private  suit 
hut  to  a  criminal  prosecution  in  which  the  government  is  the 
plaintiff,  and  whose  object  is  not  to  obtain  redress  for  the 
injury  but  to  punish  the  offender. 

Acts  which  are  criminal  and  also  morally  wrong  eLveMdia intend 
called  mala  in  se;  those  which,  though  treated  as  crimes,  are 
not  contrary  to  morality  are  only  mala  prohibita,  i.e.  mala 
quia  prohibita.  The  same  division  applies  to  civil  injuries. 
But  for  most  legal  purposes  the  distinction  between  mala  in 
86  and  mcUa  prohibita  is  not  important. 

No  violation  of  any  person's  right  distinct  from  the  ^^Sv***'^^**' 
breach  of  duty  is  necessary  as  an  element  in  a  crime.  It  is  Crimea. 
true  that  most  crimes  include  violations  of  the  rights  of 
private  persons,  e.g,  such  crimes  as  theft,  robbery,  cheating,  or 
assault  and  battery.  But  there  are  also  many  crimes  of  which 
this  is  not  true,  e.g.  having  counterfeit  money  in  one's  pos- 
session with  intent  to  utter  it,  selling  intoxicating  liquor 
without  a  license  or  smuggling.  But  even  when  a  crime  does 
violate  private  rights,  the  violation  of  right  is  not  an  element 
in  the  crime  distinguishable  from  the  breach  of  duty,  but  is  a 
part  of  the  breach  of  duty ;  the  criminal  act  is  defined  by  re- 
ference to  such  actual  consequences. 

279.  A  civil  injury  is  an  act  or  omission  which  is  a  breach  civii  injnziM 
of  some  duty  owed  to  a  private  person  and  which  is  followed  as 
its  consequence  by  a  violation  of  the  right  to  which  the  duty 
corresponds.      There    are    thus    two    distinct    elements  in   the 
wrong,   first   a  breach  of  duty,   and  secondly    a   violation    of 
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right.  Neither  alone  amounts  to  a  civil  injury.*  This  distinc- 
tion between  the  breach  of  duty  and  the  violation  of  right  and 
the  principle  that  both  must  concur  to  make  a  wrong  are  of  the 
utmost  importance  in  the  law  of  civil  injuries.  A  civil  injury 
is  regarded  as  an  offence  against  the  person  only  whose  right  ia 
violated,  and  is  redressed  by  a  civil  action  or  proceeding  brought 
usually  in  his  name.  No  one  but  the  injured  party  can  in 
general  bring  an  action  for  a  civil  injury.  The  object  of  a 
CiTii  injuries  civil    actiou    is    uot    punishmeut    but  redress.     The   sovereign 

againBt  the 

Bovereifirn.    may  have  rights  resembling  those  of  private  persons,  e.g.  may 

own  property  or   make  contracts.     If   so,  a  violation  of  those 

rights  is  a  civil  injury  rather  than  a  crime  whenever  it  would 

be  so  in  the  case  of  a  right  held  by  a  private  person. 

The  same  act         The  SHme   act  or  omission    may  be    both  a   crime   and  a 

a  crime  and  a      ,    ,,    .    .  . 

civil  injury,  civu  lujury,  and  subject  the  wrong  doer  both  to  a  criminal  pro- 
secution by    the  state  and  a    civil  suit  by   the  party  injured; 
for  instance  theft,  assault  and  battery  or  libel. 
Torts.  280.  When  the  right  violated  in  a  civil  injury  is  a  right 

in  rem,  the  wrong  is  called  a  tort. 

Torts  and  Bv  the   commou    law    every  action  for  a  civil  iniury  had 

breaches  of  "  .  ,  J      .^ 

contract,  to  be  brought  in  some  one  of  certain  established  forms, 
which  were  called  forms  of  action.  The  common  law  actions 
were  divided,  following  the  nomenclature  of  the  Roman  law 
relating  to  obligations,*  into  actions  ex  contractu  and  ex  delicto. 
An  action  ex  contractu  was  based  upon  a  breach  of  contract; 
an  action  ex  delicto  was  for  a  tort.  Thus  every  civil  in- 
jury was  considered  to  be  either  a  tort  or  a  breach  of  contract, 
and  the  common  law  recognized  formally  no  obligations 
except  such  as  were  created  by  contract.  When  it  was 
necessary  to  enforce  an  obligation  which  was  not  really 
created  by  a  contract,  either  the  transaction  out  of  which  it  arose 
was  called  a  contract  and  classed  arbitrarily  among  contracts, 
or  else  a  purely  fictitious  contract  to  do  the  same  acts  which 
formed  the  content  of  the  obligation   duty    was  posited,   and 

1  As  to  the  possibility  of  a  separation  between  the  breach  of  duty  and 
the  violation  of  right  and  of  either  one  occarring  without  the  otlier,  see 
8250. 

s  See  2254. 
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the  action  for  a  breach  of  that  duty  was  brought  in  the  form 
of  an  action  for  a  supposed  breach  of  that  imaginary  contract.' 

Although  the  common  law  forms  of  action  are  now, 
except  in  a  few  of  the  United  States,  abolished,  the  ancient 
classification  of  all  legal  wrongs  into  torts  and  breaches  of 
•contract  is  still  maintained  by  many  writers  and  courts,  A  Defimaoas  of 
common  definition  of  a  tort  is,  a  civil  injury  cognizable  at 
law  other  than  a  breach  of  contract,  or,  a  wrong  independent 
of  contract.^     Some  authorities    have    even    gone    further   and    EqnitaUo 

wrongs* 

attempted  to  make  the  same  classification  embrace  what  are 
known  as  equitable  wrongs,  i.e.  those  where  the  duty  and 
right  violated  are  purely  equitable,  and  which  therefore  are 
cognizable  only    in  the  courts  of  equity. 

It  is  believed  however  that    the  better    opinion,  and  that    Tort*  and 

'  '  and  breaches 

to  which  the  modern  authorities  are  plainly  tending,  is  that**'  obUsaiion. 
even  under  the  common  law  many  obligations  exist  that  do 
not  arise  from  contracts,  as  there  certainly  do  in  equity,  and 
that  the  proper  classification  of  civil  injuries  is  not  into  torts 
and  breaches  6f  contract,  but  into  tort^  and  breaches  of  ob- 
ligations, the  true  basis  of  the  distinction  being  the  nature 
of  the  right  violated,  whether  that  is  a  right  in  rem  or  in 
personam.  All  purely  equitable  rights  being,  as  has  been 
said,  rights  in  personam,  equitable  wrongs  are  never  torts. 

There  is  perhaps  one  exception  to  the  above  definition  of  Ezceptionsi 
a  tort.  A  person  who  has  a  chattel  belonging  to  another  in 
his  possession  is  often  subject  to  a  duty  to  restore  it.'  This 
<luty  perhaps  corresponds  not  to  the  owner's  right  of  property 
in  the  chattel  but  to  a  special  right  in  personam  analogous 
to  a  contract  right.  If  so,  a  wrongful  refusal  to  restore  a 
chattel  in  violation  of  that  duty  would  not  be  a  tort  within 
the  above  definition.     But  it  is  nevertheless  classed  as  a  tort. 

8  See  2875. 

^  This  definition  was  adopted  in  the  English  Common  Law  Procedure 
Act  of  1852. 

^  This  18  the  obligation  described  in  2  800,  on  wboee  breach  the  com- 
mon law  action  of  detinae  was  based;  see  {921. 
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CHAPTER  XVIII. 

STATES  OF  MIND. 

281.  The  legal  quality  of  a  person's  coDduci  and  his 
respoDsibilitj  for  it  often  depend  upon  his  state  of  mind. 
The  states  of  mind  that  are  important  for  legal  purposes  are 
the  following. 

latoDtion.  Intention    relates   either  to   the  person's    future    conduct, 

as  where  a  burglar  breaks  and  enters  a  house  with  the 
intent  to  steal  something  after  he  gets  in  ;  or  to  the  con- 
sequences of  present  conduct,  as  where  a  person  makes  a  false 
statement  with  the  intent  that  another  person  shall  believe 
it  and  act  upon  it,  or  entices  another's  servants  to  leave  him 
with  the  intent  to  break  up  his  business  and  cause  him 
damage.  The  former  is  simple  in  its  nature  and  generally 
understood,  so  that  nothing  more  need  be  said  about  it  here. 
The  latter  calls  for  explanation. 

latonUon  of  When  a    person  does  or   omits  an  act  with  the  intention 

of  thereby  j)roducing  a  certain  consequence,  his  intention 
includes  two  elements :     (1)  Some  degree  of  belief  or  expecta- 

KxpeetaUon.  tiou  that  the  conscqueuce  will  follow  his  conduct.  Plainly  a 
person  can  not  be  said  to  intend  a  result  which  he  has  no 
idea  will  come  to  pass.  (2)  A  desire  for  the  consequence. 
i>9axt.  That  intention  in  the  legal  sense  includes  desire  has  been 
vigorously  denied,  and  it  has  been  said  that  a  person  must 
be  taken  to  intend  every  consequence  of  his  conduct  which  he 
foresees  as  at  all  j)robable  or  even  possible,*  e.g.  that  a  doctor 
who  amputates  a  patient's  leg  in  a  vain  attempt  to  save  his 
life  intends  to  kill  him.'      But  in  the    common  law   at  least, 

1  Aust.  Jur.  Lect.  XIX,  XX.  Austin,  however,  drew  his  materiali 
mainly  from  the  civil  law. 

2  Austin  does  not  use  this  illustration,  but  it  is  a  logical  deduction 
from  what  he  says.  His  attention  seems  to  have  been  confined  to  cases 
where  the  act  would  be  wrongful,  which  apparently  led  him  to  indade 
under  intention  certain  states  of  mind  which  generally  have  the  same  efiect 
as  intention  in  making  acta  wrongful ;  see  i  284. 
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however  it  may  be  in  the  civil  law,  it  is  well  settled  that 
intention  includes  desire. 

Such  an  intention  as  is  above  described,  i.e.  the  luere  ex-  simple ua 
pectation  of  and  desire  for  a  certain  result,  may  be  culled  ««»«»<»- 
simple  intention.  But  if  the  party  knows  the  facts  which 
make  his  conduct  unlawful  the  intention  is  culpable  or 
wrongful.'  For  instance  if  A,  mistaking  the  boundary  line 
between  his  land  and  B*s,  cuts  timber  on  B's  land  supposing 
it  to  be  his  own,  dues  he  intend  to  cut  B's  timber?  If  simple 
intention  is  meant,  yes.  He  intends  the  actual  result  which 
happens,  the  cutting  of  that  particular  timber,  which  in  fact 
belongs  to  B.  But  if  culpable  intention  is  -meant,  no.  He 
does  not  know  the  fact  that  makes  his  conduct  unlawful, 
namely,  the  })08ition  of  tne  boundary  line. 

282.  A  person  is    presumed   to   intend    the   natural   and  TnmanpUonm 

'  "^  of  intoitlo*. 

probable  consequences  of  his  conduct.  This  rule  has  three 
different  meanings. 

(1)  There  is  always  a  prima   facie   presumption   to   that  ThmgBami 
effect.     In  the  absence  of  proof  to  the  contrary,  it  is  a  proper 

and  legal  inference  that  the  person  knows  that  such  con- 
sequences will  or  may  follow  his  act  or  omission  and  desires 
them.  Thus  if  a  person  wilfully  does  an  act  having  an  obvious 
tendency  to  cause  another's  death,  as  by  assaulting  him  with  a 
deadly  weapon,  and  such  a  result  follows,  it  is  presumed  to  have 
been  intended.  But  this  presumption  i»  prima  fade  merely,  not 
conclusive.  The  party  is  allowed  to  show,  if  he  can,  that  he 
had  in  fact  no  such  intention. 

« 

(2)  If  some  farther  consequence  is  a  necessary  legal  Ij^^ 
result  of  the  consequence  directly  intended,  the  further  con* 
sequence  is  also  considered  to  be  intended,  whether  the  party 
actually  had  it  in  his  mind  or  not;  and  this  presump- 
tion is  conclusive.  Thus  the  law  considers,  i.e.  conclusively 
piBsames,  that  the  assumption  of  a  legal  duty  causes  a  person 
pecuniary  damage;  therefore  if  A  by  fraud  induces  B  to  make 
a  contract  with  him  and  thus  assume  a  duty  to  him,  he  neoes* 

>  The  expressions  simple  and  culpable   or  wroBgful  intcDtion  are  uoi 
B  oommon  me. 
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sarily  intends  damage  to  B,  although  the  contract  may  be  iD 
fact  an  advantageous  one  to  B. 
vt«snmpUona  (3)  It  IS  sometimes  said  that  a  person  is  presumed  to 
tionunot  jntend  the  natural  and  probable  consequences  of  his  con- 
duct,  when  the  truth  is  that  intention  is  not  necessary  at  all. 
This  is  a  mere  misuse  of  language  due  to  a  confusion  of 
ideas. 

Thus  it  was  laid  down  in  some  of  the  early  cases  that  to 
make  a  person  liable  in  an  action  of  tort  for  a  false  statement 
by  which  another  has  been  injured,  he  must  have  made 
the  false  representation  with  an  intent  to  defraud  the  other. 
And  that  statement  having  once  obtained  currency  has  been 
often  repeated  and  is  now  generally  spoken  of  as  the  rule» 
But  in  fact  that  rule  is  much  too  narrow.  There  are  many 
cases  where  persons  have  been  held  liable  for  fraud  where 
there  was  actually  no  such  Jntention.  Now  if  the  true  priu* 
ciple  had  been  clearly  perceived,  the  courts  would  probably 
have  frankly  abandoned  the  old  rule  and  formulated  the 
correct  rule  in  other  terms.  But  instead  of  doing  so,  they 
adhered  to  the  old  expression,  continued  to  assert  that  a 
fraudulent  intent  was  necessary,  and  then  brought  the  casea 
where  there  was  no  such  intent  within  the  rule  bv  means  of 
the  fiction — for  in  such  cases  it  is  a  mere  fiction — that  the 
party  intended  the  natural  and  probable  result  of  his  false 
representation.  Such  instances  are  not  uncommon  in  the 
law,  where,  an  old  rule  having  been  found  inadequate,  the 
courts,  instead  of  restating  the  rule  correctly,  continue  to 
adhere  to  the  time  honored  expression,  and  make  it  cover  the 
cases  which  it  is  desirable  to  bring  within  it  by  means  of 
presumptions  which  are  really  fictitious. 
Xotiro.  283.  A  motive  means  some  desired  consequence  beyond  the 

consequence  directly  intended,  to  which  the  latter  consequence 
is  desired  as  a  mean;  or  it  is  the  desire  for  such  farther 
consequences.  Thus  if  A  persuades  B's  workmen  to  strike  in 
order  to  injure  B's  business,  the  quitting  work  by  the  workmen 
is  the  consequence  directly  intended,  and  the  resulting  injury 
to  B's  business  or  the  pecuniary  loss  thus  caused  to  him,  or 
A's  desire  for  these,  is  the  motive.     Generally  the  motive  with 
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which  a  person  acts  is  immaterial  for  legal  purposes ;  hut 
sometimes  it  is  material. 

284.  When  a  person  acts  in  such  a  way  as  to  incur  by  his  statMofmind 

.  ,     ,  *  ppomptiM  to 

conduct  an  unreasonably  great  risk  of  causing  injury  to  himself  anreft»ona>ie 
or  others,  his  state  of  mind  may  be  any  one  of  the  following. 

(1)  He  may  desire  to  cause  the  injury.     If  so,  his  state  of   intention. 
mind  is  intention. 

(2)  He  may,  without  actually  desiring  the    injury,  yet  be  BeekieuneM. 
fully  aware  that  lie  is  taking   an    unreasonably    great   risk  of 
causing  it,  but  nevertheless    for  some    reason   of   his  own  de- 
liberately   take    that    risk ;    as   if   the  directors  of   a  railroad 
company,  to  save  expense,  should  omit  some  precaution  which 

they  knew  was  essential  to  their  passengers'  safety.  This 
state  of  mind  is  recklessness. 

(3)  He  may  not  actually  have  before  his  consciousness  the    B«dfidth. 
idea    that  the    conduct  is    too   likely  to  cause  harm ;  but  this 

may  be  because  he  has  deliberately  refrained  from  inquiring, 
has  shut  his  eyes  to  what  he  ought  to  have  seen.  Thus 
suppose  that  A  is  very  desirous  to  have  B  make  a  certain 
contract  with  him,  and  in  order  to  induce  B  to  do  so  makes 
to  him  a  statement  which  is  in  fact  false.  It  may  be  that  A 
supposes  his  statement  to  be  true ;  but  that  he  had  knowledge 
of  certain  facts  which  ought  to  have  raised  in  his  mind  a 
sufficient  doubt  of  its  truth  to  lead  him  to  make  some  in- 
vestigation before  venturing  upon  the  statement,  to  "  put  him 
upon  inquiry  "  as  the  ordinary  expression  is,  and  that  if  he 
had  investigated  he  would  have  found  out  the  real  truth. 
Now  if  he  deliberately  shuts  his  eyes  against  the  evidence 
and  refuses  to  inquire  for  fear  of  coming  upon  unwelcome 
facts,  he  is  taking  an  unreaponable  risk  of  deceiving  B  when 
he  makes  his  statement.  Tliis  state  of  mind  is  one  of  the 
varieties  of  bad  faith  or  ma^a  fides. 

Intention,  recklessness  and  bad  faith  are  included  under  wjifniaMii 
the  name  of  wilfulness;  they  have  in  common  the  element 
of  a  delil>erate  wrong  choice.  Wilfulness,  when  it  means 
intention,  always  means  culpable  intention.  Becklessness 
and  bad  taith  usually  have  the  same  l^el  effects  as 
intention,    and    indeed    are    usually   called    intention;    or,    as 


1S4  FBI V ATX  ULW. 

has  been  already  explained,  the  penoo  guilty  of  reddeea- 
ness  or  bad  faith  is  said  to  be  yHreeumed  to  have  in- 
tended the  consequences  which  result  from  his  conduct,  which 
is  only  an  indirect  and  inaccurate  way  of  saying  that  those 
states  of  mind  are  in  the  circumstances  legally  equivalent  to 
intention. 
^^»^  285.  (4)  The  person  may  fail  to  perceive  that  his  conduct 

involves  an  unreasonably  great  risk,  because,  although  he  has 
considered  the  matter  with  what  would  ordinarily  be  sufficient 
care,  his  judgment  was  warped  by  interest,  passion  or  prejudice 
of  some  kind,  which  prevented  him  from  coming  to  a  cortect 
conclusion.  Excessive  desire  to  do  a  thing  may  have  this 
effect,  even  though  it  does  not  so  far  influence  the  party  as 
to  lead  him  to  act  in  actual  bad  faith.  This  is  prejudice  or 
bias.  It  somewhat  resembles  bad  faith,  but  the  element  of 
deliberate  wrong  choice  is  wanting,  so  that  it  does  not 
amount  to  wilfulness. 

Cte^iMBMH.  (5)  He  may  fail  to  perceive  that  his  conduct  is  improper 

simply  for  want  of  attention.  This  is  carelessness  or,  in 
Austin's  phrase,  heedlessness. 

All  the  foregoing  states  of  mind,  except  simple  intention, 
are  in  some  degree  blameworthy. 

znnooaitiiiia.  (6)  But  a  pcrsou  may  so  conduct  himself  as  in  fact  to 
incur  too  great  a  risk  by  a  mere  error  of  judgment,  after  a 
careful,  bona  fide  and  unprejudiced  consideration  of  the  case. 
Thus  if  a  city  is  bound  to  keep  its  highways  in  such  a  con- 
dition as  to  bo  reasonably  safe  for  travelers,  the  officers  of 
the  city  may  after  a  careful  and  honest  inspection  of  a  road 
decide  that  it  is  reasonably  safe  and  that  nothing  needs  to 
be  done  to  it,  and  yet  they  may  be  mistaken.  This  is 
innocent  mistake  or  error. 

Actoidnuaioe.  286.  Malicc  in  the  proper  and  ordinary  sense  of  the 
word,  actual  malice,  means  a  desire  to  injure  or  annoy 
another.  It  includes  intention.  8uch  a  desire  is  often  due 
to  hatred  or  malevolence ;  but  that  is  not  necessary,  nor  is  it 
necessary  that  any  serious  injury  be  intended.  A  desire  to 
cause  any  harm  or  annoyance  whatever,  even  though  it  arise 
from  mere  mischievousness,  is   sufficient   to   constitute   actual 
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malice  Bat  the  harm  or  annoyance,  as  such,  mnst  be  the 
very  thing  desired  and  not  merely  the  consequence  or  con- 
comitant, however  probable,  of  something  else  which  is  desired. 
Thns  if  A  entices  B's  workmen  to  leave  their  employer  for 
the  purpose  of  hiring  them  himself,  his  act  is  not  malicious 
even  though  he  knows  that  the  effect  of  their  leaving  will  be 
to  injure  B's  business,  the  damage  to  B  being  then  merely 
incidental  and  not  the  very  thing  desired. 

But  the  same  kind  of  a  change  has  taken  place  withLttd 
regard  to  malice  as  with  regard  to  intent  to  defraud  mentioned 
in  §282.  The  rule  having  been  laid  down  very  early  that 
certain  kinds  of  conduct,  e.gr.  the  publication  of  libels  and 
slanders  or  the  institution  of  groundless  prosecutions,  were 
not  wrongful  unless  done  maliciously,  and  it  being  found 
expedient  to  hold  persons  liable  for  such  conduct  in  many 
cases  where  there  was  really  no  malice,  the  courts,  instead  of 
simply  declaring  that  malice  was  not  necessary  and  proceeding 
to  define  the  true  ground  of  liability,  kept  to  the  old  expres- 
sion, and  then  said  that  from  certain  facts  malice  would  be 
conclusively  presumed,  or  resorted  to  the  conception  of  what 
they  have  called  legal  malice  or  malice  in  law,  as  distinguished 
from  actual  malice.  Actual  malice  is  a  state  of  the  party's 
mind,  whose  existence  must  be  proved  as  a  fact.  Legal  malice 
is  a  conclusion  of  law  ;  it  is  inferred  by  virtue  of  a  rule  of 
law  from  the  existence  of  certain  other  facts^  which  do  not 
of  themselves  constitute  malice,  or  it  consists  in  the  existence 
of  such  facts. 

Many  attempts  have  been  made  to  define  legal  malice, 
i.e.  to  declare  what  the  facts  are  from  whose  existence  the 
law  requires  malice  to  be  inferred,  or  on  whose  existence 
being  proved  the  law  treats  the  party,  for  certain  purposes,  as 
if  he  were  guilty  of  malice.  But  the  truth  is,  there  is  no 
general  definition  of  legal  malice.  It  means  different  things 
in  different  cases.  Sometimes  it  includes  a  state  of  mind 
ether  than  actual   malice,  usually   wilfulness,   and    sometimes 
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no  state  of  mind  at   all.     Its  meaning   in  each  case  must  be 
separately  learned. 

287.  Knowledge  has  in  law  two  meanings, 

(1)  In  the  strict  sense,  in  which  it  is  used  in  the  law  of 
evidence,  it  means  only  such  information  as  a  person  has  got 
from  the  immediate  testimony  of  his  own  senses.  A  person 
is  said  to  know,  or  to  know  "of  his  own  knowledge,"  such 
things  only  as  he  has  directly  perceived,  as  distinguished  from 
what  others  have  told  him,  which  latter  is  called  hearsay/ 

(2)  But  for  most  legal  purposes  the  word  is  used  in  a 
wider  sense,  equivalent  to  notice.  A  person  knows  or  has 
notice  of  any  fact  which  he  has  perceived  or  of  which  he 
has  been  informed,  and  which  he  does  not  in  good  faith 
disbelieve.  If  a  person  is  informed  of  the  existence  of 
a  fact,  but  the  circumstances  are  such  that  a  reasonable  and 
prudent  man  in  his  place  would  not  believe  the  informa- 
tion or  would  not  even  regard  it  as  sufficient  to  put  him 
upon  inquiry,  or  if  after  a  reasoDable  investigation  he  comes 
to  the  conclusion  that  the  fact  does  not  exist,  and  accordingly 
he  disbelieves  it,  he  can  not  be  said  to  have  knowledge  of 
it,  although  he  has  been  informed. 

288.  Notice  may  be  constructive.  That  is,  in  some  cases 
a  person  who  has  not  actual  notice  of  a  fact  will  be  presumed 
to  have  notice  or  will  be  treated  as  if  he  had  notice.  Thus 
if  a  person  is  in  actual  possession  of  land,  that  is  constructive 
notice  to  all  the  world  of  any  rights  which  the  possessor  has 
in  or  to  the  land,  so  that  no  one  who  deals  with  the  land  can 
plead   ignorance  of  those  rights. 

WtAm  whiob  A  pcrsou  is  oftcu    affected    with   constructive  notice  of  a 

to  know,  fact,  or  "charged  with  knowledge''  of  it,  on  the  ground 
that  he  "  ought  to  know  "  it.  The  word  "  ought "  here  does 
not  necessarily  denote  a  perfect  legal  duty  to  know,  but 
often  means  rather  that  the  person  would  have  known  had 
he  acted  reasonably  or  properly ;  it  may  thus  express  an 
Kegiigttit  imperfect  duty.  Thus  if  a  person  is  bound  to  use  care  to  do 
such  acts  as  are  necessary  to  accomplish   a    certain   end,    that 


Oonstnioti'fo 
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inclndes  a   doty,  perfect  or  imperfect,  to  use  due  care  to  find 

out  what  acts  are  necessary ;  and  if  the  party  omits  to  do  so, 

he    can   not   excuse   himself   for    not   doing    the   acts    on   the 

plea   that   he  did   not   know   that    they    were    necessary.      A 

duty  for  instance    to    use  due  care  to  keep  a  house  in   repair 

implies  that  the  party  must  use  due  care  to  find  out  whether 

it  needs  repair.^  But  a  person  is  not  charged  in  reference  to  one    coiutorai 

matter  with  all  the  knowledge  which  he  would  have  had  but 

for  his  negligence    in    some   collateral  or  disconnected  matter. 

The  consequence  of  a  single  negligence  do  not  haunt  a  man  all 

his  life.     That  is,  a  person  is  not  chargeable  with  knowledge 

which  his  previous  negligent  conduct  has  prevented  him  from 

acquiring,   unless  such   conduct  was   negligent   with   reference 

to   the   very  matter  for   which   the   knowledge    is    important. 

Nor  is  a  person  conclusively  presumed  to  know  a  fact  merely  opportonity 

because   he    had    an    opportunity   to  know   it,  or   had  reason 

to  suppose   that   it   existed,   unle.ss  he  is  guilty  of  bad    faith. 

He  may  nevertheless  be  actually  ignorant    of   it.      Also  there    Forgotten 

facta. 

is  no  rule  of  law  which  requires  a  person  to  be  charged  with 
knowledge  of  everything  which  he  has  formerly  known  but  has 
forgotten.     Forgetting  is   not  in  itself  negligence. 

Facts  which  are  generally  known  are  prima  facie  presumed  Facta  gencr- 
to  be  known  to  every  person.  For  example,  every  one  is 
presumed  to  know  that  illuminating  gas  is  explosive.  But 
it  was  decided  that  in  1866  there  was  no  such  presumption 
as  to  nitro-glycerin,  that  being  a  substance  then  recently 
introduced  and  whose  properties  were  not  generally  known. 
But  probably  that  presumption  is  not  legally  conclusive.  Pro- 
bably if  in  any  case  a  person  was  sought  to  be  charged  with 
knowledge  of  a  fact  on  the  mere  ground  that  the  fact  was 
generally  known  or  on  the  ground  of  "the  teachings  of  com- 
mon experience,"  which  it  has  been  said  the  law  requires  all 
men  to  know  at  their  peril,^  he  would  still  be  allowed  to 
prove,  if  he  could,  that  he  actually  did  not  know  it. 

289.     Belief  of  a  fact  means  that  the  existence  of  the  fact      BeUeC 
has  a  certain  degree  of  probability  in  the  party's  mind.    Perhaps 

'Holmes,  Common  Law,  57. 
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it  is  impossible  to  give  an  exact  legal  defiDition  of  what 
degree  of  probability  is  necessary  to  constitute  belief,  or  what 
degree  of  doubt  is  inconsistent  with  it.  The  question  whether 
a  person  believed  a  thing  has  to  be  in  practice  decided  as  one 
of  pure  fact. 
BftMonabie-  The  Questiou  of  thc  actual  existence  of  belief  must,  how- 

—  of  belief. 

ever,  be  carefully  distinguished  from  that  of  the  reasonable- 
ness of  the  belief  or  the  existence  of  reasonable  gronndsfor 
it.  A  person's  belief,  except  when  he  gets  it  from  the  direct 
testimony  of  his  own  senses,  is  derived  by  inference  from  data 
known  to  him.  Now  if  the  data  justify  the  belief,  if,  that  is^ 
to  a  reasonable  and  prudent  man  possessed  of  the  same  data  the 
fact  would  appear  to  have  as  great  a  degree  of  probability  as 
it  has  to  the  person  who  believes,  then  the  belief  is  reason- 
able, is  founded  upon  reasonable  grounds ;  if  not,  the  belief 
is  ill  founded  and  unreasonable.  But  a  person  may  actually 
and  in  good  faith  believe  a  thing,  although  he  has  no  good 
grounds  for  believing  it  and  his  belief  is  wholly  unreason- 
able, e.g.  a  person  may  honestly  and  sincerely  believe  in 
witchcraft.  But  the  fact  that  a  person  had  no  reasonable 
ground  to  believe  is  evidence  to  show  that  he  did  not  reallj 
believe,  though  it  is  not  conclusive. 
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CHAPTER    XIX. 

BEASONABLENESS  AND  NEGLIGENCE. 

290.     Questions  of  reasonableness  often  arise  in  law^  t,g.  saatonabi*. 
has  something  been  done  whthin  a  reasonable  time?  what  is  a       """^ 
reasonable  price  for  a  thing  ?    had  a  person   reasonable   grounds 
for  believing  as  he  did  ?    was   a   person's   conduct    unreasonably 
likely  to  cause  harm  ? 

The  test  of  reasonableness  is  in  general  what  an  ordinarily  The  conduct 
reasonable  and  prudent  man,  an  avemge  member  of  the  com-    able  man. 
munity,  would  have    done   or  judged  to  be  reasonable  in  the 
situation  of  the  party  whose  conduct  is  in  question.    It  does  Reasonabie- 
not  therefore  depend  upon  the  party's  own  state  of  mind,  but  state  of  mind. 
is  a  quality  or  attribute  of  conduct.    If  a  person  in  fact  acts 
in  an  unreasonable  manner,  that  may  be  due  to  wilfulness,  pre- 
judice, carelessness  or  mere  innocent  mistake  on  his  part.^    But 
that  is  of  no  importance  in  judging  of  the  reasonableness  of 
his  conduct.      The  question  is  not  what  he  himself  thinks  to 
be  reasonable,  but  what  is  reasonable  according  to  ''  the  general 
judgment  of  reasonable  men." 

The  party's  situation,  as  the  word   is  here  used,  consists  Meaning  of 

'        "^  the  party's 

of  such  facts  and  circumstances  as  are  actually  or  constructively  sitaauoa. 
known  to  the  party,  and  a  reasonable  and  prudent  man  in 
that  situation  means  a  reasonable  and  prudent  man  who  had 
knowledge  of  such  facts  and  circumstances.  It  is  very  easy 
to  be  wise  after  the  event,  and,  looking  back  upon  a  person's 
conduct,  to  say  in  the  light  of  fuller  experience  that  it  would 
have  been  better  if  he  had  acted  differently.  But  a  person 
is  to  be  judged  according  to  the  knowledge  which  he  had 
when  he  acted,  not  by  that  which  he  did  not  and  could  not 
have.  It  may  be  in  fact  very  dangerous  to  drive  a  heavily 
loaded  wagon  over  a  weak  and  rotten  bridge ;  but  if  the  bridge 
appeared    to    be   sound   and  the  party  did  not  know  it  to  be 

iSee  2284. 
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otherwise,  a    reagonable    and    prudent    man    might    venture 

upon  it. 

neasoiiabie.  291.  Whether  given  conduct  in  given  circumstances  was 

qnentionof   reasonable  is  usually  a  question   of  fact.     The  test  bein;;  the 

fact  or  of  Uw.  .  .  . 

conduct  of  an  ordinarily  reasonable  and  prudent  man,  the  jury 
is  supposed  to  consist  of  just  such  men,  so  that  they  will  be 
able  to  say  of  their  own  knowledge  how  such  a  man  would 
ha  76  acted.  Therefore  it  is  proper  that  the  question  should 
be  left  to  the  jury  as  one  of  fact.  But  in  a  perfectly  plain 
case,  where  there  is  no  room  for  doubt  how  a  reasonable 
person  would  act,  the  court  will  decide  the  question  of  reason- 
Buiesaato  ableuess  as  one  of  law.     Such  a  decision  becomes  a  precedent, 

wb&t  ia  roa-  •  _  * 

aouabia.  and  amouuts  to  laying  down  a  rule  as  to  what  shall  be  con* 
sidered  reasonable  conduct  in  that  kind  of  cases.  A  consider- 
able number  of  such  rules  have  been  thus  introduced  into  the 
law. 

Eiainpiesof  Thus  a  pcrson  who  crosses  a  railroad    track  ought  to  use 

reasonable  care  not  to  get  run  over.  But  the  courts  have  laid 
it  down  as  a  peremptory  rule  that  in  ordinary  circumstances 
reasonable  care  requires  that  he  should  look  both  ways  for 
coming  trains  before  crossing.  If  he  does  not  do  that,  his 
conduct  is  unreasonable  and  negligent  as  matter  of  law,  and 
the  court  would  not  permit  the  jury  to  find  as  a  fact  that  he 
had  acted  reasonably  no  matter  what  other  precautions  be 
might  have  taken.  On  the  other  hand  the  courts  have  refused 
to  hold  as  law  that  it  was  unreasonably  dangerous  to  let  a  child 
five  years  old  play  in  the  street  of  a  city  unattended,  and  in 
any  particular  case  would  leave  it  to  the  jury  to  decide  whether 
in  view  of  all  the  circumstances  it  was  so. 

Ketfiigenoe.  292.     lu    regard   to   negligence    there   are  two  questions^ 

namely:  (1)  What  is  negligence  in  its  own  nature?  and 
(2)  When  is  negligence  forbidden  by  law  ?  Only  the  former 
is  considered  here ;  the  latter  will  arise  when  duties  come 
to  be  taken  up.  These  two  questions  are  usually  confounded, 
and  negligence  is  commonly  defined  as  consisting  in  a  breach 
of  some  legal  duty.  The  reason  for  this  confusion  is  that 
the  question  whether  a  ))erson's  conduct  was  negligent  never 
becomes   practically  important,   and   therefore  never  comes  up 
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in  a  court  for  decision,  unless  the  negligence  would  be  a 
breach  of  duty ;  so  that  the  actual  question  which  the  court 
has  to  decide  is  not  as  to  the  existence  merely  of  negli- 
gence but  of  negligence  as  a  breach  of  duty,  of  actionable  or 
culpable  negligence.  Therefore  if  the  court  decides  that  there 
has  been  a  breach  of  duty  consisting  in  negligence,  it  usually 
declares  simply  that  the  party  has  been  guilty  of  negligence ; 
while  if  no  such  breach  of  duty  appears,  the  court  will 
generally  express  this  by  saying,  though  not  always  with 
strict  accuracy  of  expression,  that  the  party  has  not  been 
negligent.  The  distinction,  however,  between  negligence  as 
such,  which  does  not  per  se  involve  any  breach  of  duty,  and 
wrongful  or  actionable  negligence,  which  does,  is  of  importance. 
The  only  use  of  the  conception  of  negligence  in  law  is  as 
an  element  in  the  definition  of  duties.  We  define  negligence 
in  order  that  we  may  afterwards  be  able  to  define  various 
legal  duties  as  duties  not  to  act  or  omit  negligently.  To 
define  negligence  as  a  breach  of  legal  duty,  and  then  to 
define  the  duty  as  a  duty  not  to  act  negligently,  would  be 
defining  in  a  circle.  We  must  therefore  find  a  definition  of 
negligence  that  is  independent  of  the  idea  of  duty. 

293.  Negligence  is  conduct  which  involves  an  unreason-  h^^ 
ably  great  risk  of  causing  injury  to  the  actor  himself  or  to 
another  or  to  his  or  another's  property  or  interests.  The  mere 
taking  a  risk,  even  knowingly  and  voluntarily,  is  not  neces- 
sarily negligent.  Every  one  does  that  every  day  of  his  life. 
Many  common  and  necessary  acts,  such  as  driving  in  a  crowded 
street,  travelling  by  rail,  carrying  a  loaded  gun,  using  fire  or 
kerosine,  are  more  or  less  dangerous.  Even  a  very  great  risk 
may  in  some  cases  be  properly  incurred,  for  example  in  the 
attempt  to  save  another's  life.  But  when  the  risk  is  so  great 
as  to  be  in  the  circumstances  unreasonable  to  be  taken,  then  the 
cocduct  becomes  negligent.  Negligence,  therefore,  like  un-  Th«_ 
reasonableness  generally,  is  not  a  state  of  the  party's  mind,  but 
a  kind  of  conduct.'    It  is  usually  due  to  carelessness  or  reck- 


2  When,  however,  inattention  to  what  one  is  doiag  makes  the  act  more 
dangerous,  the  want  of  attention  may  be  an  element  in  negligence. 
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vaKiif«nt    lesBoess,  but  may  corae  from  mere   innoceDt  mistake.    It  may 

omiMioiw.   consist  in  either  acts  or  omissions,  in  doing  dangerous  acts  or 

in   omitting   to  take    precaations   against    danger.     Negligent 

omission,  especially  negligently  omitting  to  enforce  one's  rights. 

Laeb^s.     is  Called  laches.     If  the  party  guilty  of  negligence  knows  that 

wiifni      his  conduct   involves  an  unreasonable   risk,  or  would  know  if 

''^  he  acted  in  good  faith,  so  that  his  state  of  mind  is  wilfulness, 

the  conduct  is   wilful  negligence.' 

Dm  009,  Conduct    which  does  not  involve  an  unreasonable   risk   is 

known  as  due  or  reasonable  care.  So  that  due  care,  like 
negligence,  is  not  a  state  of  the  party's  mind.  Care  is 
inversely  as  risk.  To  take  much  care  of  a  thing  is  to  expose 
it  to  little  risk ;  to  take  little  care  is  to  expose  it  to  great 
risk ;  to  take  due  care  is  to  expose  it  to  no  more  risk,  whether 
much  or  little,  than  is  in  the  particular  case  reasonable. 

Xnowi0dic«  294.     Sometimes  failure  to  use  skill  or  special  knowledge 

is  negligence.  Whenever  a  person's  conduct  is  likely  to  cause 
injury  which  may  be  averted  by  the  use  of  skill  or  special 
knowledge,  it  is  negligent  not  at  least  to  use  such  skill  and 
knowledge  as  the  person  actually  has  to  prevent  the  harm. 

But  very  often  a  reasonable  and  prudent  man  would  not 
attempt  to  act  at  all  unless  he  had  competent  skill  and 
knowledge.  In  such  a  case  any  person  who  does  attempt  to 
act  must  use  such  skill  and  knowledge,  i.e.  must  do  what 
he  undertakes  as  well  as  he  would  do  it  if  he  had  them, 
whether  he  in  fact  has  them  or  not.  Not  to  do  so  is  negli- 
gence, and  it  makes  no  difference  that  he  does  the  best  he 
can.  Two  questions  arise  here :  (1)  In  what  cases  must  com- 
petent knowledge  and  skill  be  exercised  ?  and  (2)  What  degree 
of  knowledge  or  skill  is  required  ? 

29B.     Whenever  a  person  undertakes  to  do  anything  for 

or  skiu.  another  under  an  express  or  implied  representation  that  he  has 

competent  knowledge  or  skill,  so  that  he  is  relied  upon  as  having 


8  Some  authorities  have  denied  that  negligence  can  consist  in  acts  or 
that  it  can  be  wilful.  Bat  that  opinion  arises  from  the  erroneous  idea  that 
the  essence  of  negligence  ia  carelessness,  and  that  negligent  conduct  is  always 
conduct  due  to  carelessness. 
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it^  be  is  bound  to  have  and  use  it.  Sach  a  representation 
is  prima  facie  implied  by  setting  oneself  up  to  practice  a 
trade  or  profession  or  being  employed  for  pay  in  any  work 
requiring  skill  or  knowledge.  A  carpenter,  a  shoemaker,  a 
smith,  a  person  who  makes  it  his  trade  to  collect  debts,  an 
agent  or  broker,  a  physician,  a  lawyer,  must  know  his  business 
or  be  answerable  for  his  blunders. 

When  services  are  rendered  gratuitously,  there  may  or  orataitou* 
may  not  be  an  implied  representation  of  skill  or  knowledge. 
If  they  are  rendered  in  the  course  of  one's  trade  or  pro- 
fession or  if  pains  have  been  taken  to  invite  people  to  come 
and  avail  themselves  of  those  services,  skill  and  knowledge 
are  usually  implied.  Thus  a  charity  patient  in  a  hospital  has 
the  same  right  to  skilful  and  proper  treatment  as  if  he  paid  for 
it ;  and  the  directors  of  a  savings  bank  serving  without  pay 
must  still  exercise  competent  skill  and  knowledge.  But  in  FHendij 
ordinary  friendly  services  and  mere  acts  of  kindness  it  would 
generally  be  understood  that  no  special  skill  or  knowledge  were 
represented  as  possessed. 

And  apart  from  the  practice  of  any  trade  or  profession,  Duigwoua 
and  although  there  is  no  employment  or  special  relation 
between  the  parties,  if  a  person  voluntarily  does  an  act  or 
enters  upon  a  course  of  conduct  where  special  knowledge  or 
skill  is  necessary  to  prevent  danger  to  others,  it  is  negligent 
not  to  have  and  use  knowledge  or  skill.  This  applies  to  such 
acts  as  navigating  vessels  where  there  is  danger  of  collision, 
running  railroads  or  elevators,  building  a  dam  that  is  likely 
to  give  way  and  do  damage  if  it  is  unskilfully  built,  and 
many  other  acts. 

If  the  work  is  not  voluntarily  undertaken  but  is  imposed    Acta  done 

,  ,  nnder  com- 

Qpon  the  party  by  some  authority  or  necessity,  he  is  not  pulsion. 
responsible  for  want  of  skill.  Thus  *'  if  the  crew  of  a  steamer 
were  so  disabled  by  tempest  or  sickness  that  the  whole  conduct 
of  the  vessel  fell  upon  an  engineer  without  knowledge  of 
navigation  or  a  sailor  without  knowledge  of  steam-engines," 
he  would  not  be  liable  for  want  of  such  knowledge.  **  So 
again,  a  person  who  is  present  at  an  accident  requiring  im- 
mediate  provisional    treatment,   no    skilled   aid  being  on  the 
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Degree  of 

knowledge 
ftnd  skill. 


Gross  and 

slight  negU- 

genoe 


Gross  negli- 
gence  evi- 
dence of 
fraud. 


of 
care  in 
bailment. 


spoty  must  act  reasonably  according  to  common  knowledge,  if 
he  acts  at  all ;  but  he  can  not  be  answerable  to  the  same 
extent  that  a  surgeon  would  be/'^ 

Competent  knowledge  or  skill  does  not  mean  the  highest 
degree,  nor  even  the  skill  of  the  most  skilled  person  in  the 
trade  or  profession.  Wiiat  is  required  is  **  that  reasonable 
degree  of  learning,  skill  and  experience  which  is  ordinarily 
possessed  by  the  professors  of  the  same  art  or  science,  and 
which  is  ordinarily  regarded  by  the  community  and  those 
conversant  with  that  employment  as  necessary  and  su£Scientto 
qualify  him  to  engage  in  such  business." 

296.  If  a  person  takes  a  risk  which  is  much  greater 
than  is  reasonable,  his  negligence  is  called  gross ;  if  the  risk 
is  only  a  little  too  great,  it  is  called  slight.  Generally  if  a 
person  is  negligent  at  all,  it  makes  no  difference  whether  his 
negligence  is  gross  or  slight.  If  he  is  under  a  duty  to  use 
due  care,  i.e.  not  to  act  negligently,  any  negligence,  however 
slight,  amounts  to  a  breach  of  his  duty  and  puts  him  in  the 
wrong.  But  when  a  person's  liability  depends  upon  the  pre- 
sence of  some  culpable  state  of  mind,  such  as  recklessness, 
intention  or  malice,  gross  negligence  is  evidence  of  the  ex- 
istence of  such  a  state  of  mind,  but  mere  slight  negligence  is 
not.  Thus  it  is  often  said  that  gross  negligence,  though  not 
in  itself  fraud,  is  evidence  of  fraud. 

297*  When  one  person  undertakes  to  perform  services 
for  another  or  has  another's  chattel  in  his  possession,  which 
is  called  bailment,^  he  often  comes  under  a  duty  to  use  due 
care  to  perform  the  services  properly  or  to  keep  the  chattel 
safe.  In  that  case  there  are  said  to  be  three  degrees  of  care, 
slight,  ordinary  and  extreme  care.  If  the  bailment  is  for  the 
benefit  of  the  bailor^  only,  no  more  than  slight  care  is  required, 
as  when  one  person  does  a  friendly  service  for  another  without 


4  Pollock,  Torts,  25,  26. 

^See  2381. 

*  The  bailor  is  the  person  for  whom  the  work  is  done  or  Uie  owner  o'  iJ;o 
goods;  the  bailee  is  tba  person  doing  the  work  or  haviog  possc^sioti  of  ihe 
goods. 
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pay  or  receives  another's  goods  for  gratuitous  storage.  If  it 
is  for  the  benefit  of  both  parties,  as  in  the  case  of  hiring, 
where  a  price  is  paid,  ordinary  care  must  be  used.  If  it  is 
for  the  bailee's  sole  benefit,  as  in  a  gratuitous  lo^n  of  a  chattel, 
extreme  care  is  necessary,  Ordinary  care  means  the  care  of 
an  ordinarily  reasonable  and  prudent  man,  as  above  decsrihed. 
It  has  been  found  difficult  to  define  extreme  and  slight  care ; 
but  they  mean  respectively  somethinj^  more  or  less  than  or- 
dinary care.  Opposed  to  these  degrees  of  care  there  have  ^S**J^ 
been  said  to  be  three  degrees  of  negligence,  namely  slight  *»^iment 
negligence,  which  is  the  absence  of  extreme  care,  ordinary 
negligence,  which  is  the  absence  of  ordinary  care,  and  extreme 
or  gross  negligence,  which  is  the  absence  of  even  slight  care. 
The  division  of  care  into  three  degrees  in  cases  of  bailment 
is  well  established;  but  the  corresponding  doctrine  of  three 
degrees  of  negligence  is  now  generally  rejected,'  and  negligence 
is  taken  to  mean  the  failure  to  use  such  care  as  is  required  in 
the  particular  case,  due  care;  so  that  if  only  ordinary  care 
were  required  the  omission  of  extreme  care  would  not  be 
called  slight  negligence,  it  would  not  amount  to  negligence 
^t  all. 

298.     There    are    therefore    two   quite   different  senses  in    Degnenci 

*■  care  and 

which    degrees    of   care    and    negligence    may    be    spoken    of,   negiegcnoe. 
namely :      (1)    The    ordinary    sense,    in    which    extreme   care  *"»«  ordiuaxj 
means  simply  that    no    more    than    a    small    risk,   and   slight 
care    that    a    large     risk,    may    be     taken, s    gross    or    slight 
negligence    means    simply    falling   much   or    little    below   the 
required    standard   of  care,   and  neither   care    nor    negligence 
is    susceptible    of   division  into  three  or  any  fixed  number  of 
degrees;   and  (2)  The    peculiar  sense  of  the  law  of  bailment,  ThepecuHar 
with  three  degrees  of  care  and,  according  to  some  authorities,    bailment, 
of   negligence.     The    overlooking   of   the   distinction    between 
thfse  two  sets  of  meanings  has  led  to  much   confusion  in  the 
language  of  the  authorities. 


'  "  Groes  negligence,''  it  has  been  said  in  this  connection,  "  is  only 
negligence  with  a  vituperative  epithet" 
^  See  2293. 
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Barden  of  299.     As  a  general  rule  the  law  presumes  that  people  act 

witli  due  care,  and  he  who  asserts  that  another  has  acted  negli- 
SxcepUons.  g^^otly  has  the  burden  of  proving  it.  The  exceptions  are:  (1)  in 
cases  where  extreme  care  is  required,  and  an  injury  happens  that 
may  have  been  due  to  want  of  cure,  as  when  a  railroad  train 
runs  off  the  track  and  a  passenger  is  hurt,  (2)  where  the  party 
charged  with  negligence  had  control  of  the  thing  that  caused 
the  injury  and  the  injury  is  one  of  a  kind  that  does  not 
usually  happen  without  negligence,  as  where  a  bale  of  goods 
fell  out  of  the  window  of  a  warehouse  upon  a  person  passing 
by  in  the  street,  (3)  where  a  chattel  is  bailed  and  perishes 
or  is  injured  in  the  bailee's  hands  and  no  explanation  is  forth- 
coming of  how  it  happened,  (4)  where  skill  or  special  know- 
ledge is  required  and  the  injury  may   have    been  due    to   the 

Mm  ipn    ^ant  of  it ;  in  those  four  cases  negligence  will  be  prima  facie 

^^**^'*    presumed ;  res  ipsa  loquitur. 
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CHAPTER    XX. 

POSSESSION 

300.  Possession  is  a  situation  of  fact  in  'which  a  person  ^<*»"™2f" 
stands  in  relation  to  a  thing.^  Actaal  possession  includes  two 
elements,  namely,  power  over  the  thing  and  the  will  to  possess  ^^J^ 
or  animus  poasidendi.  In  the  fullest  and  completest  sense  it 
would  mean  the  power^  so  far  as  that  depended  upon  the 
possessor's  relation  in  space  to  the  thing  possessed,  to  use  the 
thing  in  any  manner  whatever  and  to  exclude  all  other  persons 
from  any  interference  with  it,  and  the  will  to  maintain  such 
a  position  and  wholly  to  exclude  others.  But  it  seldom 
exists  in  so  full  and  complete  a  form ;  much  less  than  that 
may  amount  to  actual  possession. 

As  to  power ;  manual  prehension  or  physical  contact  with  Power, 
the  thing  is  not  always  necessary.  Any  power  of  using  and 
excluding  others  arising  from  proximity  in  space  is  probably 
enough,  provided  there  is  no  other  person  having  equal  or 
greater  power  and  a  will  to  possess.  A  man  may  doubtless 
have  actual  possession  of  his  cane  which  he  has  laid  down  by 
his  side  for  a  moment.  If  two  persons  are  present  in  a  house, 
the  owner  and  a  guest,  the  owner  will  have  actual  possession 
and  the  guest  not,  although  the  latter  has  for  the  time  being 
ae  much  power  as  the  former;  but  if  both  claimed  the  possession, 
probably  neither  would  have  actual  possession  till  he  had 
expelled  the  other.  A  hunter  does  not  get  possession  of  a 
wild  animal  which  he  is  pursuing  till  he  has  captured  it, 
because  till  then  he  has  no  power  over  it;  and  another  may 
lawfully  step  in  and  take  it  before  him. 

1  The  fact  of  possesBion  must  be  distinguished  from  the  right  of  poesea- 
tton.  Only  the  former  is  treated  of  in  this  chapter.  Some  writers  on  the  civil 
law  maintain  that  possession  in  the  legal  sense  is  always  a  condition  of  right 
rather  than  of  fact  However  that  may  be  in  the  civil  law,  it  is  not  so  in  the 
common  law.  The  civil  and  the  common  law  theories  of  possession  differ 
widely  in  many  respects. 


198  PBIVATB   LAW. 

WSL  As    to   the    will   to   possess;   in    the    Roman  law  only  a 

person  who  held  as  owner  was^  except  in  a  few  cases,  con- 
sidered to  have  true  juridical  possession ;  that  is,  animus 
p088idendi  must  amount  to  animus  domini.  Such  is  not  the 
rule  of  the  common  law.  At  common  law  the  hirer,  borrower 
or  depositary  of  a  thing,  though  setting  up  no  claim  of 
ownership,  is  a  possessor.  But  the  will  to  possess  must  be  a 
will  to  maintain  a  control  over  the  thing.  A  mere  meddling 
with  it  is  not  a  taking  of  possession,  for  instance  going  upon 
another's  land  to  hunt  or  fish,  or  beating  another's  horse. 
There  must  also  be  a  will  to  exclude  others  from  the  thing 
to  some  extent,  but  not  necessarily  entirely.  If  the  possessor, 
retaining  his  own  power  of  use,  admits  others  as  mere  licensees 
expellable  at  his  pleasure,  he  does  not  lose  his  possession,  as 
where  a  man  brings  guests  to  his  house  or  carries  passengers 
in  his  ship. 

Ditentioii.  301.     Detention,  which  is  also  called   natural  or  physical 

possession,  is  a  situation  closely  analogous  to  possession.  It 
exists  when  a  person  has  the  power  necessary  to  possession 
without  the  will,  as  where  one  picks  up  a  thing  to  examine 
it;  or  where  he  has  the  power  and  the  will  both,  but  the  law^ 
Benrani.  by  an  arbitrary  rule,  denies  him  possession.  The  only  case  of 
much  importance  in  the  common  law  is  that  of  a  servant.  A 
servant  who  has  the  custody  of  his  master's  property  in  the 
course  of  his  service  does  not  have  possession  of  it,  but  mere 
detention,  the  possession  remaining  in  the  master.* 
Constractiye  302.     Coustructivo   posscssiou    is    where  the  law  treats  a 

person  as  if  he  had  possession.  He  may  or  may  not  at  the 
same  time  have  actual  possession ;  but  one  person  can  never 
have  constructive  possession  when  another  has  actual  posses- 
sion.    If  the  constructive  possessor  does  not  himself  have  the 

Prenimp.    actual  as  well    as    the   constructive   possession,    then    no   one 

tiona  as  to  ,  ,  ,  ,  - 

posaeuion.  bas  it.     Coustructive  possession  depends  upon  certain  presump- 
tions, which  fall  into  five  groups,  namely : 

(1)    Certain    presumptions    arbitrarily  created  by  the  law 
or  by  custom,  not  reducible  under  any  principle. 

*See  {1222. 
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(2)  Presumptions  as  to  the  continuance  of  possession. 

(3)  Presumptions  derived   from   the   presence  or  absence 
of  a  right. 

(4)  Presumptions  based  on  the  situation  of  the  thing. 

(5)  Presumptions  depending  upon  the  identity  of  the  thing. 

303*     As    examples    of   the   first    sort   of   presumptions,    Arbitmry 
flOYeral  different   customary  rules  prevailing  among  whalers  in      tiouL 
different  seas  as  to  when  possession  shall  be  considered  to  be 
gained  of  a  whale  have  been  held  valid  by  the  courts. 

304.  CTnder   the    second   class,   possession  once  begun  is    Theoon. 

tinoanoe  of 

deemed  to  continue  until  it  is  shown  to  have  been  abandon-  poaMsaion. 
ed  or  become  impossible,  as  by  the  thing  having  been  lost  or 
destroyed,  or  that  some  one  else  has  [)0$se8sion.  This  presump- 
tion can  not  be  rebutted  by  proof  merely  that  it  is  not  true, 
t.e,  that  no  one  is  in  actual  possession.  The  possessor  of  a 
horse  does  not  lose  his  possession  by  leaving  it  hitched  to  a 
post  in  the  street  while  he  goes  into  a  house. 

305.  Under  the  third  head,  the  general   rule    is   that  a    piesamp. 
person  s   possession    must   be   presumed,   so  far  as  reasonably  npon  righis. 
can    be    done,   to   be    in    accordance   with   his   right.     If  the 
possession  would  be  wrongful,  it  will,  if  possible,  be  presumed   Posaession 
that  the  party  is  not  in  possession. 

If  the  possession  would  not  be  wrongful  but  the  party  poisMsion 
has  no  protected  right  of  possession,  there  is  no  presumption.  ^mittelT^ 
For  example,  if  a  person  picks  up  a  lost  article  merely  to 
examine  it,  he  does  not  get  possession  till  he  decides  to  keep 
it;  but  it  is  rightful  for  him,  if  he  chooses,  to  take  the 
possession  in  order  to  keep  it  for  the  owner.  There  is, 
however,  no  presumption  either  that  he  does  or  does  not 
intend  to  take  possession. 

If  a  person  has  a  right  to  the  possession  of  a  thing,  he  wberethe 
18  deemed  to  be  in  possession  of  it,  unless  it  appears  that  ^^^ht.'^ 
he  has  parted  with  the  possession,  that  possession  is  im* 
possible  or  that  some  one  else  has  the  possession.  For  ex- 
ample vacant  land  is  in  the  possession  of  its  owner.  Since 
the  person  who  has  a  right  to  the  possession  is  generally  the 
owner,  this  is  often  expressed  by  saying  that  ownership 
draws  to  it  the  possession. 
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Preramp.  306*    As  to  the  fourth  claas  of  presumptionSy  those  based 

titons  baaed  ...  i*ii*  i  ••i^i 

ontheritua-  npoQ  the  situatiOQ  01  the  things  the  question  ib  whether 
thing.  QQ(]  jQ  what  cases  a  person  is  presumed  to  have  possessiou 
of  a  thing  merely  from  having  possession  of  the  place  or 
receptacle  in  which  it  is.  If  the  possessor  of  the  place 
knows  that  the  thing  is  there  and  intends  to  possess  it,  he  pro- 
bably has  possession.  But  when  he  does  not,  the  authorities 
are  very  conflicting  and  the  law  on  this  point  is  enveloped  in 
much  doubt. 
PT««nmp.  307.    Lastly,  presumptions  as   to  possession  may    depend 

on  identity,  upou  the  idouty  of  a  thing.  It  is  possible  for  a  [lerson  to 
have  possession  of  the  whole  of  a  thing,  as  a  whole,  without 
having  possession  of  the  parts  as  separate  things,  for  example, 
of  a  locked  box  full  of  goods  but  not  of  the  separate  articles 
in  the  box.* 
Fosseeaion  The    most    important    of   the    rules    falling    under    this 

head  relate  to  the   possession  of  land.     The  general  principle 
Rightful     is   that  if  a  person  who   has  a  right  to  take  possession  of  a 
^^'^     "*   j)iece  of  land    takes   actual   possession   of   a   part   of   it,    his 
possession  so  acquired  extends  over  the  whole,  provided  it  all 
lies  in  the  same  county,  but  not  if  it  is  in  different  counties.  ^ 
PosaeMion    If   his   possessiou    IS    wrougful    but    he    has    what    is    called 
of  title.     "  color  of  title,''  that  is,    if   he    takes   possession  by  virtue  of 
some  deed  or  transaction   giving   him    an    apparent  right,  the 
general  rule  is  that   his   possession  extends^  within  the  limits 
posaeaaion.  of  the  couuty,  as    far   as    his   apparent  right.      But  if   he  is 
ui^^    a    mere    intruder    without    even    a    color    of    right,    then    no 
presumptions    are    made    in    his  favor,   and    the    area   of  his 
possession  is  limited  to  that  of  his  actual  occupation  or  pedis 
possessio, 
poaseuioa  308*     A  persou  may  hold  possession   through  another,  as 

ADothL.  a  master  through  his  servant.  This  may  be  actual  possessioq; 
a  master  has  actual  possession  of  his  goods  in  his  servant's 
custody,    the    servant   being   a   mere  instrument.      But   when 

s  See  12-22. 

*  The  original  reason  for  this  distinction  was  in  certain  old  rules  as  to 
the  incapacity  of  a  jury  of  one  county  to  inquire  about  events  happening 
in  another  county;  see  21099. 


POSSESSION.  201 

goods  belonging  to  one  person  are  in  the  hands  of  another 
who  himself  has  possession,  as  where  a  thing  is  hired,  bor- 
rowed or  deposited  for  storage,  the  owner  can  not  have 
actual  possession.  In  such  cases  he  is  often  said  to  have 
constructive  possession ;  it  is  said  that  the  possession  of  the 
hirer  or  borrower  is  the  possession  of  the  owner.  But  this 
»eems  incorrect ;  it  is  certainly  in  conflict  with  the  principle 
that  one  person  can  not  have  constructive  possession  of  a 
thing  of  which  another  has  actual  possession.  However,  TbmjU^tj^ 
a  person  who,  although  not  in  either  actual  or  constructive 
possession  of  a  thing,  has  a  right  of  present  possession  of 
it,  that  is,  who  has  a  right  to  take  it  from  the  possessor 
immediately  if  he  chooses,  has,  as  against  third  persons, 
substantially  the  same  rights  as  if  he  were  already  in  pos- 
session. If  any  third  person  wrongfully  meddles  with  the 
thing,  the  person  having  the  right  to  the  possession  may 
have  the  same  kind  of  an  action  against  him  as  if  he 
were  the  actual  possessor,  as  will  be  hereafter  explained. 
But  a  person  who  will  merely  have  a  right  to  the  posses- 
sion at  some  future  time  can  not  be  treated  presently  9s  a 
possessor. 

A  possession  which  some  other  person  has  a  right  to  PwicMioy 
put  an  end  to  at  his  pleasure  is  called  a  precarious  possession. 
Thus  the  finder  of  a  lost  article  who  takes  it  into  his 
possession  to  keep  for  and  restore  to  the  owner,  a  borrower  of 
a  thing  or  a  wrongful  possessor  has  a  mere  precarious  pos- 
session ;  but  if  a  person  hires  a  thing  for  a  fixed  time,  so 
that  during  that  time  the  owner  can  not  take  it  back  from 
hixDf  his  possession  is  not  precarious.     The  name  precarious  is 


rights. 

also  applied  to  rights  which  are  held  at  the  will  of  another 
{lerson,  as  the  right  of  a  borrower  or  of  a  person  who  has  been 
given  a  mere  license  to  use  another's  land  which  the  giver 
can  revoke  at  any  time. 

309.     The  possessor  of  a  thing  is  prima  facie  presumed    ' 
to    be    the    owner;    and   as    against  a   mere    wrongdoer,    who  ^ 
meddles  with   the    thing   without  any  right,  this  presumption 
is  conclusive.    In  an  action  by  the  possessor,   suing  as  owner, 
the  wrongdoer  is  not  allowed  to  set  up  any  Jus  tertii   in  his 
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defeDce,  that  is  to  prove  that  the  ownership  or  right  of  po68L*s- 
sion  is  really  in  a  third  person.' 

Therefore  if  there  have  been  two  possessions  of  a  thing, 
both  in  fact  wrongful,  the  earlier  possession  may  be  valid 
against  the  later.  Thus  if  B  steals  A's  horse  and  has  pos- 
session of  it,  and  then  C  takes  it  from  B,  and  B  sues  C  for 
the  wrongi  B's  prior  possession,  though  wrongful  as  against 
r  A,  would  be  proof  enough  of  his  ownership  in  his  action 
against  C,  and  C  would  not  be  allowed  to  assert  that  A  and 
not  B  was  the  true  owner. 

Qiuui-poflMiN  310.     Possession   is    properly  of  things ;  but  there  is  also 

what  is  called  possession,  or  more  correctly  ^a^t-possession, 
HariBffa  of  rights.  This  expression  has  two  meanings.  (I)  A  person 
who  really  has  a  right  is  sometimes  said  to  possess  it,  pos* 
session  in  this  sense  meaning  simply  having,  just  as  in  ordi- 
nary language  the  things  that  a  person  owns  are  called  his 
possessions.     As    a   technical    legal    term  this  is  incorrect  and 

TbBdsfoeto  should    1)0    avoidcd.     (2)  A  person    who   de  facto   exercises    a 

•zsraus  of 

rights,  right,  whether  he  actually  has  such  a  right  or  not,  is  often 
said  to  be  in  the  possession  or  ^asi-possession  of  it,  as 
where  A  constructs  a  road  from  his  house  to  the  street  across 
B's  land  and  uses  it  as  if  he  had  a  right  of  way  there.  Just 
Praramption  as  the  posscssor  of  a  thing  is  pruna  facie  presumed  to  have 
kutiMxigbt.  a  right  of  possession,  so  a  person  who  de  facto  exercises  a 
right  is  prima  facie  presumed  to  have  the  right ;  e,g,  a  man 
and  a  woman  living  together  as  husband  and  wife  are  pre- 
sumed to  be  married,  or  a  person  acting  as  a  public  ofBcer  is 
presumed  to  be  such.  But  whether  this  presumption  is  con- 
clusive against  a  mere  wrongdoer  or  intruder,  as  in  the 
analogous  case  of  the  possession  of  a  thing,  is  doubtful. 
AdTWMi  311*     The   de  facto  exercise  of  a  right  under  an  express 

or  implied  claim  or  assertion  by  the  party  exercising  it  that 
he  has  such  a  right,  whether  the  claim  is  made  in  good 
faith  or  not,  if  the  exercise  is  in  derogation  of  another's  right 
and    is    not    by    that    other's    permission,    is    called    adverse 


9  So  is  the  weight  of  authority,  though  some  decisions  have  admttlod 
the  jtu  tertU  in  certain  kinds  of  actions. 
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possession  or  adverse  user.  If  the  right  exercised  includes 
the  right  of  p<>88ession  of  a  thing,  the  thing  may  be  said 
to  be  adversely  possessed,  though  properly  adverse  posses- 
sion applies  to  rights  rather  than  to  things.  In  derogation  of 
another's  right  means  either  that  the  user  is  an  actual 
violation  of  that  right,  as  where  A  wrongfully  uses  a  right 
of  way  across  B's  land,  or  at  least  that  the  right  exercised, 
if  it  actually  existed,  would  constitute  a  burden  upon  the 
other's  right.  Thus  if  A  and  B  own  adjoining  pieces  of 
land,  and  A  has  a  house  upon  the  edge  of  his  land  with 
windows  that  overlook  B's  land,  A  may  acquire  what  is  called 
a  right  of  light  and  air  in  B's  land,  that  is,  a  right  that 
B  shall  not  build  anything  on  his  land  within  a  certain 
distance  of  A's  windows  so  as  to  obstruct  them.  This  would 
be  a  burden  upon  B*8  ownership,  inasmuch  as  it  would  pre* 
vent    him    from    freely  using  and  enjoying   his  land.     If  now 

A  makes  windows  in  the  side    of   his   house  toward  B's  land, 

* 

then  so  long  as  B  does  not  actually  obstruct  them,  A  is 
de  facto  enjoying  a  right  of  ii^ht  and  air  in  derogation 
of  B's  property  right,  although  no  right  of  B  is  actually 
violated.  A  user,  however,  is  not  in  derogation  of  another's 
right  unless  that  other  has  the  right  to  put  a  stop  to  it  in 
some  way.  Bat  the  exercise  of  a  right  without  any  claim  to 
it  is  not  adverse  possession,  as  if  A  squats  upon  B's  land 
acknowledging  that  he  has  no  right  there  and  that  he 
occupies  only  on  sufferance.  Adverse  possession  is  of  great 
importance  in  law,  because,  as  will  be  hereafter  explained, 
the  adverse  possessor  may  in  course  of  time  acquire  by  means 
of  it  the  right  which  he  has  been  de  facto  exercising. 
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CHAPTER    XXI. 

FRAUD. 

Kindfiof  812.     Fraud    is    of    three    kinds:    (I)    misrepresentation, 

(2)  breach    of   trust,  and    (3)  entering  into  a  transaction  with 

Actual  fraud,  an  intcut  to  use  it  as  a  means  of  injuring  another.  Actual 
fraud  includes  in  every  case  a  bad  state  of  mind,  which  is  called 
in  law  intent  to  defraud,  though  it  does  not  always  consist 
of  intention  in  ^he  proper  sense  but  sometimes  of  recklessness 

ConRtrnctive  or  bad  faith.     Constructive   fraud   exists  where  the  law  treats 

fmncL 

a  person,  for  some  purposes  at  least,  as  if  he  had  such  an 
intent.  The  name  constructive  fraud  is  sometimes,  though 
not  with  strict  propriety,  applied  to  certain  other  facts  or  acts 
which  in  some  respects  resemble  fraud  and  have  to  some 
extent  the  same  effect,  such  as  unlawful  coercion  by  which  a 
person  is  induced  to  make  a  contract  or  an  unlawful  purpose 
in  the  parties  to  a  contract,  which  makes  the  contract 
invalid. 
Effocte  of  313»     The    effects  of   fraud  in  general  are  four,  namely : 

(1)  It  may  amount  to  a  wrong,  for  which  an  action  will  lie ; 
this  is  actionable  fraud.  (2)  It  may  reader  a  contract  or  other 
juristic  act  invalid.  (3)  It  may  create  an  estoppel  in  pais. 
(4)  It  may  be  a  ground  for  a  court  of  equity  to  refuse  to  the 
party  certain  remedies  to  which  he  would  otherwise  be  en- 
titled. Any  actionable  fraud  can  have  all  the  other  effects ; 
but  the  converse  is  not  true.  An  act,  for  instance  a  false 
representation  made  with  an  honest  belief  in  its  truth  for  the 
purpose  of  inducing  another  to  enter  into  a  contract,  or  undue 
coercion  applied  to  the  other  party  for  that  purpose,  may  make 
the  contract  invalid,  or  without  making  it  invalid  at  law  may 
be  a  sufficient  reason  why  a  court  of  equity  will  not  lend  its 
aid  to  enforce  it,  and  yet  the  act  may  not  be  fraud  in  any 
such  sense  that  an  action  will  lie  to  recover  damages  for  it.^ 

1  See  i  327. 
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314*  A  fraudulent  misrepresentation  is  a  false  affirma- 
tion made  to  a  person  with  an  intent  thereby  to  defraud  him 
or  another,  as  if  A,  in  order  to  induce  B  to  buy  his  old  and 
spavined  horse  for  a  high  price,  tells  B  that  the  animal  is 
young  and  sound.  It  need  not  be  made  in  words,  but  may  be 
by  acts,  such  as  filing  a  horse's  teeth  before  selling  him  to  make 
him  look  young,  using  false  weights  or  measures  or  imitating 
another  person's  trademark.  Generally,  however,  mere  silence 
or  omission  to  act  is  not  a  fraudulent  representation,  at  least 
at  law ;  one  party  to  a  transaction  has  a  legal  right  to  keep  his 
mouth  shut  and  allow  the  other  party  to  proceed  under  a 
mistake.  For  example,  if  A  knows  that  there  is  a  gold  mine 
on  B's  land  of  which  B  is  ignorant,  and  he  goes  to  B  and 
buys  the  land  for  a  small  price,  not  telling  B  of  the  mine, 
that  is  not  fraud  at  common  law.  But  there  are  a  few  kinds 
of  contracts,  which  are  said  to  be  uberrima  Jide,  in  which  a 
contrary  rule  prevails,  and  the  mere  omission  by  one  party  to 
disclose  facts  known  to  him  material  to  the  transaction  will 
invalidate  the  contract,  though  this  will  not  amount  to  action- 
able fraud.  Also  where  one  party  to  a  contract  stands  in  a 
fiduciary  relation  to  the  other,  for  example  if  he  is  his  agent, 
partner,  legal  adviser  or  trustee,  and  they  make  any  agreement 
about  the  subject  matter  of  the  relation,  any  concealment  of 
material  facts  by  the  former  will  generally  have  the  effect  of 
fraud  in  equity,  so  that  a  court  of  equity  will  annul  the 
contract. 

315.  A  representation  means  an  affirmation  or  state- 
ment of  the  existence  of  a  fact,  not  a  mere  promise.  For  a 
person  to  break  his  contract,  no  matter  how  wilfully  or  delib- 
erately or  with  what  intent  to  injure  the  other  party,  is  not 
a  fraud  ;  not  even,  according  to  the  weight  of  authority  and 
except  in  the  case  of  a  promise  to  pay  for  property  purchased, 
although  at  the  time  of  making  the  contract  he  intended  not 
to  ])erform  it  ;  but  on  this  last  proposition  the  authorities  are 
not  quite  harmonious 

It  has  also  been  held  that  a  representation  about  a 
matter  of  law,  i.e.  a  statement  that  the  law  is  so  and  so,  or 
^bout  the  party's   own    state    of  mind,  t.e.  that  the  maker  of 
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the  representation  has  a  certain  belief,  desire,  intention  ot 
motive,  though  false  and  made  with  an  intent  to  deceivo 
and  injure  the  other  party,  can  not  amount  to  a  fraud ;  fot 
instance  if  A  induces  B  to  sell  him  his  property  for  less  than 
it  is  worth  by  falsely  telling  him  that  be  wants  it  for  some 
charitable  use.  Sometimes  this  rule  is  put  upon  the  ground 
that  such  representations  can  not  be  material,  or  in  the 
case  of  representations  of  law  that  every  one  is  presumed 
to  know  the  law  and  therefore  can  not  for  legal  purposes 
be  deceived  by  a  false  statement  about  it,  which  is  a  mere 
fiction.  But  on  this  subject  the  authorities  are  somewhat 
conflicting.  False  representations  of  these  kinds  have  in  some 
cases  been  held  fraudulent,  and  many  fine  distinctions  have 
been  drawn. 

316.  A  representation,  however  false  and  however  much 
injury  it  actually  causes,  is  not  fraudulent  unless  it  is  made 
with  an  intent  to  defraud.  A  person  may  mislead  and 
deceive  another,  greatly  to  the  hitter's  damage,  by  a  mis- 
statement made  in  perfect  innocence,  through  ignorance  or 
some  mistake ;  but  that  is  not  fraud.  An  intent  to  defraud 
is  divisible  into  two  parts,  of  which  the  first  is  an  intent 
to  deceive. 

Intent  to  deceive  is  an  intention  to  make  the  per- 
son to  whom  the  representation  is  addressed  believe  some- 
thing which  is  not  true.  It  may  addressed  to  a  particular 
person,  or  to  any  one  of  a  class  of  persons  or  to  the  public  as 
in  the  case  of  a  deceitful  advertisement  or  prospectus.  This 
Belief  of  the  impHes  that  the  maker  of  the  representation  knows  or  be- 
tion.  lieves  it  to  be  false ;  a  person  is  not  guilty  of  fraud  for 
asserting  what  he  honestly  believes  to  be  true,  and  this  even 
though  his  belief  is  not  founded  on  any  reasonable  grounds.' 
However  it  seems  that  the  word  intention  in  this  connection 
is  not  used  in  its  strictly  proper  sense.  Recklessness  or  bad 
faith  in  making  a  representation  is  equivalent  to  intent  to 
deceive.  If  a  person  makes  a  statement  without  knowing  or 
caring  whether  it  is  true  or  not  or  whether    its  efi'ect  ^ill  be 


Intent  to 
deceive. 


2  See  2  289. 
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to  mislead  the  other  party,  he  is  guilty  of  fraud,  although 
he  may  not  have  had  any  actual  helief  that  it  was  false  or 
any  actual  desire  to  deceive.  Thus  if  A  tells  B  that  C,  who 
has  applied  to  buy  goods  from  B  on  credit,  is  solvent  and  honest, 
whereas  he  is  insolvent  and  a  rogue,  A  having  absolutely  no 
knowledge  whatever  about  C  or  his  affairs,  that  may  amount 
to  a  fraudulent  misrepresentation.  But  mere  negligence  in 
making  a  statement  is  not  fraud,  for  example  if  a  false  report 
on  the  condition  of  property  is  made  after  a  hurried  and 
careless  inspection ;  though  gross  negligence  is  evidence  of 
fraud.'  But  in  contracts  uberrima  fide  or  when  there  is  a  Contnoto 
fiduciary  relation  between  the  parties,  a  misrepresentation  even  *°*JS™^ 
made  in  good  faith  will  invalidate  a  contract. 

317.  But   an    intent    to   deceive  is  not  the  whole  of  an    intent  to 
intent  to  defraud.      A  person  may  be  deceived  without    being 
defrauded,  as   where  one  is  led  to  mistake   a    work  of  fiction 

for  a  narrative  of  facts  or  a  lady's  artificial  complexion  for 
a  genuine  one.  An  intent  to  defraud  in  the  proper  sense 
would  include  an  intent  that  the  person  deceived  should 
act  upon  the  false  impression  that  has  been  implanted  in 
his  mind  to  the  injury  of  himself  or  some  one  else.  But 
as  to  this  aspect  of  it,  intent  to  defraud  in  the  legal  sense 
does  not  mean  actual  intention,  and  probably  not  even  reck- 
lessness. Mere  negligence  is  probably  enough.  That  is,  a 
person  is  guilty  of  fraud  if  he  intentionally  or  recklessly 
deceives  another  in  such  circumstances  that  he  thereby  takes 
an  unreasonably  great  risk,  that  the  danger  is  unreasonably 
great,  that  the  other  will  act  on  the  false  statement  and  that 
injury  will  result.  The  court  would  probably  say  that  he  must 
be  presumed  to  have  intended  the  probable  consequences  of  his 
be  act  of  deceit.^ 

318.  The    person    injured   may   be    the    person    who   is    ?&J5!S 
deceived   or   another.    If  A  fraudulently   imitates   B's   trade- 
mark and  thus  causes  C  to  buy  his  inferior  goods  instead  of 

the  superior  goods  of  B's  make  which  he  intended  to  buy, 
C,   the   person    deceived,   is   injured;    but   if   A's   goods   are 

S8ee2296.         <  See  {282. 
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exactly  like  6's  and  in  every  respect  as  good,  C  is  not  injured 
at  all.  In  either  care,  however,  B  is  injured  and  defrauded 
by  losing  the  sale  of  his  goods.  So  in  a  very  famous  case 
where  a  tradesman  by  false  representations  induced  a  boy's 
father  to  buy  a  defective  and  unsafe  gun  as  a  present  for  his 
son,  and  the  gun  burst  in  the  boy's  hands  and  injured  him, 
the  court  held  it  a  fraud  upon  the  boy  for  which  he  could 
have  an  action  against  the  seller. 

Braaoh  of  319.     The  secoud  kind  of  fraud  is  breach  of  trust.     The 

nature  of  this  can  not  be  fully  explained  till  the  subject  of 
trusts  is  reached ;  but  in  general  it  may  be  said  that  a  breach 
of  trust  is  committed  where  any  property  or  authority  is  put 
into  a  person's  hands  and  accepted  by  him  to  be  used  only 
for  a  special  purpose  for  the  benefit  of  another,  and  he  uses 
it  for  any  other  purpose;  e.g.  if  A  by  his  will  leaves  money 
to  B,  for  B  to  invest  and  pay  the  income  to  A's  wife  so  long 
as  she  lives  and  after  her  death  the  principal  to  A's  children, 
which  is  a  very  common  form  of  trust,  and  B  appropriates 
the  money  to  his  own  use  or  pays  to  the  wife  as  income 
what  is  really  a  part  of  the  principal,  B  is  guilty  of  a  breach 
of  trust. 
Tnumctioiis  320.     The  third  kind  of  fraud  is  entering  into  a  transac- 

■aother.  tiou  with  an  intent  to  use  it  to  injure  another.  Thus  where 
a  wifi  and  her  paramour  persuaded  the  husband  to  consent 
to  a  separation  and  to  execute  a  deed  securing  to  her  a 
separate  maintenance,  with  the  secret  purpose  of  thereby 
enabling  her  to  carry  on  more  conveniently  her  adulterous 
intercourse,  the  husband  was  allowed  to  set  aside  the  deed  as 
obtained  by  fraud. 

Frauiiaou  321.     Of  this  kind  of  fraud  the  most  usual  case  is  found 

in  agreements  intended  to  defraud  creditors.     The  law  on  this 

PrMiduieiit  subject  is  laid  down  in  the  statute  of  13  Eliz.  concerning 
fraudulent  conveyances,  which  however  is  generally  regarded 
as  being  merely  declaratory  of  the  common  law.  That 
statute  enacts  that  all  gifts,  grants  and  conveyances  of  goods, 
chattels  or  la:nd  iaade  with  intent  to  hinder,  delay  or  defraud 
creditors  are  void  as  against  parties  who  would  be  prejudiced 
by  the  fraud,    unless    made    to    a    bona  fidt    purchaser  for   a 
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good  consideration.'  That  is,  the  creditor  may  disregard  the 
transfer  and  seize  the  property  in  satisfaction  of  his  debt  as 
though  it  still  belonged  to  the  debtor.  If  the  debtor  makes 
the  transfer  actually  for  the  fraudulent  purpose  mentioned,  then, 
if  the  person  to  whom  it  is  made  knows  of  the  fraud,  it  makes 
no  diflFerence  whether  he  pays  the  debtor  for  the  property  or 
not,  or  even  that  he  pays  its  full  value  for  it ;  he  can  not 
hold  it  against  the  creditor.  And  even  though  he  does  not 
know  of  the  fraud,  he  can  not  resist  the  creditor's  claim  if 
he  takes  the  property  as  a  mere  gift  paying  nothing  for  it. 

But  the  statute  does  not  say  that  a  gift  by  a  debtor  Fraaduient 
not  made  with  a  fraudulent  intent  shall  be  void.  On  that 
point,  however,  thd  courts  have  laid  down  certain  rules 
of  presumption  based  on  the  principle  that  a  man  ought 
to  be  just  before  he  is  generous  and  not  give  away  his  Ftesamp. 
property  instead  of  paying  his  debts.  As  a  general  rule  a  ^^^ 
gift  by  a  debtor  of  any  portion  of  his  property  is  construc- 
tively fraudulent  as  against  his  existing  creditors,  and  a 
creditor  may  seize  the  property  in  the  hands  of  the  donee. 
But  as  to  future  creditors  the  gift  is  not  fraudulent,  if  in 
the  circumstances,  considering  the  amount  of  the  debtor's 
property  and  of  his  indebtedness,  the  gift  is  reasonable  and 
not  excessive,  and  there  is  nothing  to  show  an  intention  to 
cheat  future  creditors ;  and  some  courts  have  held  that  in 
such  cases  the  presumption  of  fraud  was  not  conclusive  even 
as  to  former  creditors.  But  if  a  person  heavily  indebted 
should  give  away  a  large  portion  of  his  property,  even  though 
he  left  himself  with  enough  to  pay  his  present  debts,  and 
should  then  proceed  to  contract  a  large  new  indebtedness, 
there  would  be  at  least  a  prima  Jade  presumption,  especially 
if  there  were  any  other  suspicious  circumstances,  of  an  intent 
to  defraud  the  new  creditors.  But  except  in  case  of  such  an 
actual  or  constructive  fraudulent  intent,  a  debtor  still  remains 
owner  and  daminus  of  his  own  property,  and  has  a  legal  right 
to  spend  it  unlessly  and  foolishly  if  he  chooses,  or  to  give  it 
away,  with  which  right  a  creditor  can  not  interfere. 

5  A  good  ooDflideration  in  tbi?  act  means  a  valuable  oonaideration;  see 
1 864.    Void  means  voidable ;  see  i  323. 
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CHAPTER    XXIL 

JURISTIC   ACTS. 
1.    JuBiSTio  Acts  m  Gknebal. 

joriBtio  acti.  322*  A  juristic  act  is  an  act  done  with  the  intention 
thereby  to  create,  transfer  or  extinguish  some  right  or  duty, 
which  act  is  appointed  by  law  for  that  purpose  and  will 
have  that  effect  if  done  under  proper  conditions  and  by 
competent  persons.  A  contract,  a  marriage,  the  appointment 
of  an  agent,  the  payment  of  a  debt,  the  taking  possession  of 
a  thing  with  the  intent  to  become  the  owner,  are  juristic 
acts ;  but  the  commission  of  a  wrong  is  not,  although  that 
gives  rise  to  remedial  rights. 
Valid  and  323.    A  juristic  act  is  either  valid   or  invalid,  and    an 

invalid  one  may  be  entirely  void  or  merely  voidable.  A 
valid  act  is  one  that  is  capable  of  producing  and  does  pro- 
duce a  legal  effect.  A  void  act  has  no  effect  at  all,  and  is 
Void  acta.  ^8  if  it  had  ncvor  been  done.  This  may  happen  because 
the  parties  who  attempt  to  do  the  act  have  no  legal  capacity 
to  do  such  acts  or  because  the  act  is  improperly  done 
or  for  other  reasons.  However,  a  juristic  act  which  can 
not  take  effect  in  the  manner  intended  by  the  parties  may 
sometimes  be  valid  as  an  act  of  another  sort.  Thus  a  written 
instrument  intended  as  a  conveyance  of  land  but  invalid  as 
such  for  want  of  a  seal  may  yet  be  good  as  a  contract  to 
convey. 

Voidable  acts.  A  Voidable  juristic  act  is  one  that  is  valid  when  done 
and  may  always  continue  so,  but  some  person  has  the  right 
at  his  option  to  rescind  it  and  make  it  void.  Thus  an 
infant,  i.e.  a  person  under  twenty  one  years  of  age,  can  not 
make  a  valid  gift  of  his  property.  If  he  attempts  to  do  so, 
the  gift  is  voidable.  It  is  not  generally  void ;  the  donee 
becomes  by  the  transaction  the  owner  of  the  property;  but 
the    giver    may    at    any    time   before    he    comes    of   age   or 
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-within  a  reasonable  time  thi^reafter  declare  the  gift  void  and 
take  back  the  property.  If  he  does  not  do  so,  the  gift 
remains  prefectly  valid. 

324.  A  person  who  rescinds    a  juristic  act  must  rescind   BMaarton. 
it  in  toto;  he  can  not  avoid  that  part  of  it  only  which  is  nn- 
favorable  to  himself  and  let  the  rest  stand.     Therefore  it  is  a  Rutitutio  in 
general  rule  that  the  party  must  restore,   or   offer   to  restore,    *"  '''****' 
everything  which    he    has    received,   and    put  the  other   party 

into  the  same  situation  as  if  the  act  had  never  been  done. 
If  he  can  not  do  so,  he  has  no  right  to  rescind.  Thus  if  A 
fraudulently  induces  B  to  sell  him  his  property  for  less  thun 
it  is  worth,  and  B  wishes  to  rescind  the  sale  and  take  back  the 
property,  he  must  pay  or  tender  baok  to  A  the  price.  Or  if 
it  is  the  buyer  who  has  been  defrauded,  he  must  restore  the 
thing  bought  before  suing  for  the  price ;  and  if  he  has  des- 
troyed or  otherwise  disposed  of  the  thing  so  that  he  can  not 
restore  it,  his  right  to  rescind  is  gone. 

325.  The  essentials  of  juristic  acts  in  general  are  proper  Enentiais 
and  competent  parties  and  the  intention  of  the  parties,  mC!  ^ 
properly  expressed,  to  do  the  juristic  act. 

Where  only  one  party  is  required  to  perform  a  juristic  act,  unilateral 
the  act  is  said  to  be  unilateral.  The  taking  possession  of  a  acu. 
thing,  the  judgment  of  a  court,  a  statute  or  an  offer  to  make 
a  contract  is  a  unilateral  act.  If  two  parties  are  required,  as 
in  contracts,  the  act  is  bilateral ;  if  more  than  two,  it  is 
sometimes  called  bilateral  and  sometimes  trilateral,  quadri- 
lateraly   etc. 

The    parties   must   be  competent  to  do  the  act.     Normal  competency 

of  partial. 

persons  are  presumed  to  be  competent,  and  usually  are  com- 
petent, to  perform  most  juristic  acts.  The  subject  of  the 
capacity  of  abnormal  persons  belongs  elsewhere. 

The  parties  must  intend  to  do  a  juristic  act,  that  is,  to  iut«nUon. 
affect  legal  rights  or  duties.  A  mock  marriage  ceremony 
gone  through  with  in  mere  sport  or  a  mutual  promise  by  two 
persons  to  take  a  walk  together,  neither  party  intending  to 
bind  himself  legally  and  each  understanding  that  the  other 
does  not  so  intend,  is  not  a  juristic  act  and  has  no  force 
in  law.      But  when  parties  express  in  an  appropriate  manner 
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Mistake. 


Presumption  an  intention  to  do  a  juristic  act,  there  is  a  strong  prima 
facte  presumption  of  law  that  they  actually  had  such  an 
intention  as  they  have  expressed,  and  if  either  party  asserts 
the  contrary  the  burden  is  on  him    to  disprove  the  intention. 

b*^*e«to*^°i^  And  if  one  party  is  deceived  by  the  other's  expression  and 
takes  the  transaction  seriously  as  a  real  juristic  act,  the  other 
may  be  estopped  to  deny  that  it  was  such,  and  so  it  may 
become  binding  by  estoppel. 

326.  The  will  or  intention  which*  is  essential  to  a 
juristic  act  may  be  vitiated  by  mistake,  fraud  or  coercion. 

Mistake  generally  has  no  legal  effect.  That  is,  if  a 
person  is  led  to  do  a  juristic  act  under  the  influence  of  a 
mistaken  belief,  the  act  is  usually  none  the  less  valid.  If 
A  has  a  gold  mine  on  his  land  and  not  knowing  of  ita 
existence  sells  the  land  for  a  low  price,  the  sale  is  valid. 
The  same  is  true  even  though  the  mistake  is  caused  by  a 
false  representation  made  to  one  party  by  the  other  or  by  the 
wilful  concealment  of  the  truth  by  the  other,  unless  the 
misrepresentation  or  concealment  is  actually  or  constructively 
fraudulent.  But  if  money  is  paid  or  property  transferred 
without  any  consideration,*  under  a  mistake  of  fact,  it  may  be 
recovered  back ;  for  instance  if  A  owes  money  to  B  and  paya 
it  to  C  supposing  him  to  be  B,  or  if,  having  once  paid  it,  he 
pays  it  a  second  time  through  forgetfulness.  There  is  no 
intention  to  make  a  gift,  and  the  case  is  the  same  as  if  the 
recipient  had  got  possession  of  the  money  or  property  without 
the  consent  of  the  owner,  e,g.  by  finding.  But  money  paid  or 
property  transferred  under  a  mistake  of  law  is  generally  not 
recoverable ;  as  for  instance  if  A's  son  has  committed  a  wrong 
against  B,  and  A,  supposing  himself  to  be  legally  responsible 
for  his  son's  misconduct,  which  he  is  not,  pays  money  to 
B  in  compensation.  This  rule  is  sometimes  said  to  be  based 
upon  a  conclusive  presumption  that  every  person  knows  the 
law  and  therefore  can  not  legally  fall  into  such  a  mistake. 

327.  Courts    of    equity    however    will    generally  ^refuse 
^^     to    enforce    agreements    obtained    by    false    representations    or 


MUUIce 
of  fact. 


Sfi  stake 
of  law. 


Relief  in 
equity  airaiaat 
uiis 


6  See  2361. 
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wilful  concealment  of  facts,  even  though  these  do  not  amount 
to  fraud,  and  will  leave  the  parties  to  their  remedies  at  law.  ^ 
And  in  many  cases  these  courts  will  interfere  and  set  aside 
juristic  acts  done  or  cancel  written  instruments  executed  under 
the  influence  of  a  mistake  of  material  facts,  and  sometimes 
even  under  a  mistake  of  law.  The  rules  as  to  when  this 
may  be  done  are  too  unsettled  and  complicated  to  be  gone 
into  in  an  elementary  treatise." 

One    important    case    of  this   is    in    the    reformation    of  Reformation 

of  written 

written  instruments.  If  two  persons  make  an  agreement  and  inatrumenta. 
then  attempt  to  reduce  their  agreement  to  Writing,  and  by 
mistake  the  writing  is  wrongly  drawn,  8o  as  not  to  express 
the  true  agreement  of  the  parties,  a  court  of  equity  on  the 
application  of  one  party  will  reform  or  correct  the  written 
instrument,  so  as  to  make  it  express  what  the  parties  really 
intended.  But  if  the  writing  truly  expresses  what  one  party 
intended  but  the  other  party  understood  the  arrangement 
differently,  the  writing  can  not  be  altered.  There  is  no 
reason  why  one  party's  meaning  should  be  favored  rather 
than  the  other's;  so  the  court  will  let  the  writing  stand  as  the 
parties  made  it.  This  is  usually  expressed  by  saying  that  MutTmiityoi 
equity  will  only  reform  a  written  instrument  when  the  mis- 
take is  mutual.     But    if   one  party  has  fraudulently  procured     Mistake 

..  1  11  '.iii*  •  •  caused  by 

the  writing  to  be  wrongly  drawn,  equity  will  reform  it  against      fraud. 
him  on  the  application    of   the    party  defrauded,  even  though 
there  has  been  no  mutual  mistake. 

328.     In    general    the    effect    of    fraud    upon    a  juristic     Effect  ot 

fraud  f>n 

act    is    to    make    the    act   voidable    by    the    party    defrauded  Juristic  act*. 
against  the  party  guilty  of  the  fraud.     No  one  but  the  party    who  may 
defrauded  or  his    successor    in    right   can   rescind    the  act  for      fraud.' 
fraud.     If   a    man    induces   a    woman    to   marry  him  by  such 
fraud  as  makes    ^he   marriage    voidable,  no    one    but   she  can 
being  an  action  to  annul    the    marriage.     If  A  is  indebted  to 
B,  and  B  assigns  the  debt    to   C,  A  can  not  refuse  to  pay  to 
G  on  the  ground  that  he  procured  the  assignment  to  him  from 
B  by  fraud.    If   A  transfers    his   property  to  B  to  put  it  out 

7See381S.         •  See  {788. 
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of  the  reach  of  his  creditors,  that  is  a  frand  apoa  the  creditors 

only,  DO  one  bat  they  can  complain  of  it ;  as  between  A  and  B 

the  transfer  is  valid,  and  neither  of  them  can  rescind  it  on 

Agaxntt     the   ground   of  fraud.      So   fraud  does  not  give  any  right  to 

wbom  an  act  .      ,  .  •         .  .      «        .  ^ 

may  be  resciud  agaiust  a  party  who  is  entirely  innocent  of  any  par- 
ticipation in  it.  If  in  the  example  last  above  given  B  had 
been  innocent  of  the  fraud  and  had  bought  and  paid  for  A's 
property  in  good  faith,  the  creditors  could  not  interfere  with 
his  possession,  even  through  A's  intent  in  selling  was  a 
fraudulent  one.  So  if  a  third  person  by  fraud  induces  a 
woman  to  marry  a  man,  the  husband  not  being  privy  to  the 
fraud,  the  marriage  is  not  voidable  at  the  suit  of  the  wife. 
But  a  fraudulent  juristic  act  can  be  avoided  as  against 
any  successor  of  the  party  who  committed  the  fraud,  unless 
Bona  fos  the  successor  is  a  bona  fide  purchaser  for  value.  A  bona  fide 
foTTaiae.  purchaser  means  one  who  at  the  time  when  he  took  the  right 
and  paid  for  it  or  bound  himself  to  pay  for  it  did  not  know 
of  the  fraud;  and  a  purchaser  for  value  means  one  who  has 
given  a  substantial  valuable  consideration  for  his  right.  If  B 
fraudulently  induces  A  to  sell  or  give  his  property  to  him, 
and  then  sells  it  to  C,  and  0  pays  B  a  substantial  price  for 
it,  not  necessarily  as  much  as  the  thing  is  w.orth  but  more 
than  a  merely  nominal  price,  not  knowing  of  the  fraud,  0  is 
a  bona  fide  purchaser  for  value,  and  the  original  contract  of  sale 
between  A  and  B,  though  infected  with  fraud  and  voidable 
by  A  as  against  B,  can  not  be  avoided  against  0,  but  0 
may  keep  the  property.  Since  the  sale  to  B  was  not  void,  0 
as  B's  successor  has  become  the  owner  of  the  property,  and 
as  bis  claim  to  it  is  in  equity  and  justice  as  good  as  A's, 
the  law  will  not  permit  it  to  be  taken  from  him.  But  if 
C  had  obtained  it  from  B  gratuitously,  as  by  gift  or  as 
B's  heir  or  executor  after  his  death,  or  if  C  had  known 
of  the  fraud  when  he  bought  it  from  B|  then  A  could  have 
rescinded  the  sale  as  against  him  and  taken  back  the  property 
from  him.*  This  doctrine  of  the  rights  of  a  bona  fide 
purchaser    for    value    is    of   great    importance    and    frequent 

»See327L 
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application  in  the  law.  However,  if  the  transaction  between 
A  and  B  had  been  entirely  Toid  and  not  eimplj  voidable,  as 
if  B  had  stolen  the  property  from  A,  then  A  could  have 
taken  it  back  from  0  notwithstanding  he  was  a  bona  fide 
holder  for  value ;  because  in  that  case  neither  B  nor  C  would 
ever  have  become  the  owner  of  it. 

329.  Unlawful  coercion,  is  either  duress  or  undue  influ- 
ence. Duress  by  imprisonment  is  where  a  person  is  wrongfully 
imprisoned  and  forced  to  do  some  juristic  act,  e.g.  execute  a 
deed  or  a  contract,  in  order  to  obtain  his  liberty.  The  imprison- 
ment need  not  be  in  a  jail  or  prison ;  it  may  be  in  any  place. 
But  it  must  be  unlawful.  If  a  man  is  lawfully  imprisoned, 
however  unjustly,  the  imprisonment  is  not  duress.^^  Duress 
per  minas  consists  of  threats  of  immediate  death  or  of  mutila- 
tion amounting  to  what  is  called  mayhem  or  maiming.^^  A 
threat  to  beat  a  person,  or  to  bum  his  house  or  otherwise 
injure  his  property  or  to  slander  his  good  name  is  not  duress. 
For  such  injuries  a  person  may  have  a  legal  remedy ;  but 
there  is  no  adequate  remedy  which  the  law  can  give  for  -the 
loss  of  life  or  limb.  Moreover  the  threats  must  be  made  in 
such  a  manner  and  in  such  circumstances  as  to  induce  a 
reasonable  belief  that  they  will  be  executed.  A  person  is  not 
subjected  to  duress  who  yields  to  silly  and  groundless  fear. 
The  threats  may  be  of  injury  to  the  person  himself  or  his 
wife  or  family.  However,  in  the  modem  law  the  doctrine  Mon^]^ 
of  duress  or  unlawful  compulsion  has  been  extended  a  little  ooordon. 
beyond  its  ancient  limits,  in  so  much  that  money  paid  to 
obtain  the  possession  of  one's  property  which  is  unlawfully 
detained  may  be  recovered  back  by  the  payer  on  the  ground 
that  it  was  paid  without  consideration.^ 

Dnress   has    the  same  effect  as  fraud  both  at  law  and  in    Effeotd 
equity ;  that  is,  it  usually  makes  juristic  acts  voidable  at  the 
option   of  the    party   subject   to  the  coercion  and  against  the 
party  practising    it   and   his    successors   unless   the   latter  are 
bona  fide  purchasers  for  value, 

^Ab  to  what  imprisonment  is  lawful  and  what  unlawful,  see  {2736, 

9SSm 

u  See  {1317.        u  See  3364. 
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Method  of  When   an   act    is    voidable    for  fraud   or   dnress   it   can 

nsuallj    be   avoided    by   the   act   of   the    party    himself,   by 
a   mere    notice    to   the    other    party,    without    resort   to    any 
court. 
Undue  330.     But  the  courts  of  equity  go  much  farther,   and   in 

an  action  brought  for  that  purpose  will  avoid  any  agreement 
obtained  by  what  is  known  in  those  courts  as  undue  influence, 
that  is,  "  any  influence  brought  to  bear  upon  a  person  enter- 
ing into  an  agreement,  or  consenting  to  a  disposal  of  property, 
which,  having  regard  to  the  age  and  capacity  of  the  party, 
the  nature  of  the  transaction,  and  all  the  circumstances  of 
the  case,  appears  to  have  been  such  as  to  preclude  the  exercise 
of  free  and  deliberate  judgment."" 

The  actual  exercise  of  undue  influence  in  a  particular 
case  is  a  fact  to  be  proved  by  the  party  seeking  to  rescind- 
the  juristic  act.  But  in  certain  cases  its  presence  is  prima 
facie  presumed,  and  then  the  party  who  maintains  the 
validity  of  the  act  must  prove  its  absence. 
Exercise  of  'Whenever  one  person  is  shown  to  have  habitually  a 
■omedTrom' controlling  iuflueuce  over  another,  which  he  might  naturally 
exercise  in  any  transaction  with  him,  and  obtains  any  ad- 
vantage from  that  other,  for  example  a  gift  of  the  latter's 
property  or  a  sale  of  it  to  him,  it  will  be  prtma  ftxcie 
presumed  that  the  advantage  was  obtained  by  such  influence. 
It  is  not  necessary  to  show  the  precise  manner  in  which  the 
influence  was  exerted.  Indeed  the  very  object  of  the  presump- 
tion is  to  obviate  the  necessity  of  making  such  proof,  because 
such  transactions  an  usually  secret,  and  tangible  proof  of  any 
specific  act  of  undue  influence  can  not  usually  be  given. 
iteexisteooe  But    this    positiou   of   habitual    influence    may  itself   be 

^om  the  presumed  to  exist  from  some  relation  in  which  the  parties 
the  parties,  stand  to  cach  othcr.  Here  there  is  a  double  presumption ; 
first,  the  existence  of  the  influence  is  presumed  from  the 
situation  of  the  parties,  and  then  the  exercise  of  the  influence 
in  a  particular  case  is  presumed  from  its  existence.  It 
follows  therefore  that  when  a  person    standing  in  a  dominant 

U8ee  Pollock,  Contracts,  503. 
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relation  to  another  obtains  any  benefit  by  the  latter's  juristic 

act,  and  the  doer  seeks  to  rescind  the  act  by  a  snit  in  equity, 

the  burden  is  on  the  recipient  to  prove  that  the  transaction  was 

fair  and  free.      Such    relations  as  those    of   parent  and  child,   From  what 

guardian    and    ward,    even  for  a  time  after  the  child  or  ward  ppesumption 

^  ^  IB  raiaea. 

has  come  of  age  and  is  legally  competent  to  do  juristic  acts, 
lawyer  and  client,  trustee  and  cestui  que  trust,^*  and  in  general 
any  relation  of  trust  and  confidence  where  one  party  naturally 
relies  upon  and  submits  to  the  guidance  of  the  other,  will 
raise  such  a  presumption  against  the  dominant  party.  This 
rule  has  even  been    applied  to   spirtual  and  medical    advisers. 

Although  concealment  of  facts  or  a  false  statement  made  conoeaiment, 

mUrepre- 

m  an  honest  belief  of  its  truth  ffenerally  does  not  amount  to  ■entation  and 

^  «'  absence  oi 

fraud,  and  although  it  is  not  generally  traudulent  to  buy  ~^ijg^^'^ 
another's  property  for  a  low  price  or  even  to  accept  it  as  a  u^SJe. 
mere  gift,  yet  in  all  cases  where  a  presumption  of  undue 
influence  exists,  the  party  against  whom  it  is  raised  can  not 
rebut  it  except  by  showing  that  he  made  a  full,  fair  and  true 
disclosure  to  the  other  party  of  all  the  material  facts  within 
his  knowledge  relating  to  the  subject  of  the  transaction  and 
paid  a  fair  price  for  what  he  received.  It  follows  therefore 
that  a  gift  or  a  sale  for  an  inadequate  price  by  a  person  who 
is  proved  or  presumed  to  be  under  the  influence  of  another 
to  the  latter  may  always  be  rescinded  in  equity  at  the  suit 
of  the  former.  But  even  though  no  concealment  or  mis- 
stiitement  is  present  and  an  adequate  price  is  paid,  the 
presumption  of  undue  influence  may  still  exist  and  require 
to  be  rebutted  by  proof  of  the  fair  and  honest  nature  of  the 
transaction. 

331.     The  intention  to  do  a  juristic  act  must  be  expressed.  JgJ^* 
The    secret    intentions    or    understandings    of    the    parties,  to 
which    they    have   not    given   expression,    can    not    be    taken 
account    of   as    elements    in    the    juristic    act.**    If    the    law  PoTmai  and 
prescribes    the    manner    in    which    the    parties    will    is    to  be  juristio  act* 
expressed,  the  juristic   act   is    called  a  formal  one ;  if  not,  it 
is  said  to  be  formless.     Thus  the  law  usually  requires  a  will 


usee  S779.        »See  {283. 
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to  be  in  writingy  subscribed  by  the  testator  and  attested  by 
a  certain  number  of  witnesses;  it  is  therefore  a  formal 
juristic  act.  But  most  kinds  of  contracts  can  be  made 
without  writing  or  any  prescribed  forms,  the  intention  of  the 
parties  being  expressed  in  any  manner  that  they  please,  by 
words  or  conduct.  In  those  places  where  marriage  is  required 
to  be  celebrated  before  a  magistrate  or  clergyman,  it  is  a 
formal  act;  but  a  marriage  made  by  the  mere  agreement 
of  the  parties,  which  in  some  places  is  or  was  prefectly  valid,  is 

EffMtof  formless.  In  a  formal  juristic  act  the  form  is  something 
more  than  mere  evidence  of  the  parties'  intention ;  it  is  in 
and  of  itself  an  essential  part  of  the  act,  without  which  the 
act  can  not  be  done. 

wriUDgtM  332.     Writing    is   sometimes  a  form  and  sometimes    not. 

ft  ulUII. 

When  the  law  requires  a  juristic  act  to  be  done  in  writing, 
so  that  without  writing  there  is  no  juristic  act  at  all,  or 
none  of  the  kind  intended,  as  in  the  case  of  deeds,  wills, 
promissory  notes  and  certain  other  transactions,  the  writing  is 
a  form.  When  the  law  does  not  require  writing,  even  though 
the  parties  choose  to  make  use  of  it,  it  is  not  a  form, 
writinfif  There  is  also  an   important  difference   between   a   writing 

M  *n  element         .  .  - 

*°Md*"^*  which,  whether  required  by  law  or  not,  is  a  part  of  the  juristic 
^▼idenoe.  ^ct,  where  the  act  is  done  in  writing,  and  a  writing  which  is 
merely  in  the  nature  of  a  memorandum  or  narrative,  which 
may  be  evidence  of  a  juristic  act  having  been  done,  but  is 
not  itself  a  part  of  the  act.  Thus  a  contract  of  partnership  or 
of  insurance  need  not  be  made  in  writing.  But  such  contracts 
usually  are  put  into  written  form.  If  so,  the  writing  is 
part  of  the  contract;  and  generally  the  existence  and  terms 
of  the  contract  can  only  be  proved  by  producing  the  writ- 
ing, and  the  parties  are  not  permitted  to  prove  by  any 
other  evidence  that  the  real  agreement  between  them  was 
different  from  thiit  expressed  in  the  written  instrument. 
Beoeipta  But  a  receipt  for  money  paid  is  merely  evidence  of  the  pay- 
ment. The  juristic  act  of  payment  is  not  accomplished  by 
the  writing  but  by  the  corporeal  delivery  of  the  money,  and 
the  payment  would  be  just  as  well  made  and  just  as 
effectual    in    law    for    all    purposes,   if   no  receipt  were  given. 
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The  receipt  is  a  mere  narrative  or  acknowledgement  con- 
venient as  a  means  of  proving  the  fact  of  payment,  and  may 
be  made  at  any  time  after  the  payment,  no  matter  how  long 
after.  Therefore  a  receipt  is  never  conclusive  upon  the  party  AreoMpti* 
who  has  given  it.^He  is  always  permitted  to  show,  if  he  oioawe!!' 
can,  that  the  receipt  is  wrong  or  was  given  by  mistake,  and 
that  he  never  in  fact  received  the  money.  The  receipt  is 
only    prima  facie  evidence    of  payment.     Sometimes  the  law  sequirement 

of  wrifctoA 

requires  the  doing    of  a  juristic   act  to  be  proved  by  written    •▼ideno^ 
evidence,  and   will    not    accept   any  other  evidence ;  but  even 
this  does  not  necessarily  make  the  writing   a   part  of  the  act 
or  make  the  act  a  formal  one. 

333.    In  the  regin    of  Charles  II  a  statute  was   enacted  Th«  itetute 

*^  of  Crandu 

in  England  entitled  '*  An  Act  for  the  Prevention  of  Frauds 
and  Perjuries,"  but  which  is  more  commonly  known  as 
the  "  Statute  of  Frauds."  This  famous  statute  provided  in 
substance  as  follows:  that  all  conveyances  and  transfers  of  rights 
in  land,  except  leases  at  will**  and  certain  leases  for  not  more 
than  three  years,  must  be  in  writing;  that  no  action  shall  be 
brought  to  charge  any  executor  or  administrator  on  any  promise 
to  pay  damages  out  of  his  own  estate,  or  to  charge  a  person 
upon  any  promise  to  answer  for  the  debt,  default  or  miscarriage 
of  another,  on  any  agreement  made  on  consideration  of  mar* 
riage, "  on  any  contract  for  the  sale  of  real  property,"  or 
upon  any  agreement  not  to  be  performed  within  one  year 
from  the  making  thereof,  unless  the  agreement  or  some 
note  or  memorandum  thereof  is  in  writing;  that  express 
trusts"  in  real  property  shall  be  manifested  and  proved 
by  writing,  and  that  assignments  of  trusts  shall  be  in 
writing;  that  no  contract  for  the  sale  of  goods,  wares  and 
merchandize  for  the  price*  of  £10  or  upwards  shall  be  allowed 
to  be  good,   unless    the    buyer   shall    accept  and  receive  some 


]«  See  i  489. 

17  See  {364.    This  is  held  not  to  apply  to  mutual  promises    to   marry. 
KSee  3443. 
i»See2786. 

^Bj  Lord  Taoterden's  Act  in  the  reign  of  Geo.  IV  the  word  «  value'' 
was  sabetituted  for  "  price." 
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part    of   the   goods,    or  give  something  in  earnest  to  bind  the 
bargain  or  as  part  payment,    or  some  note  or  memorandum  of 
ThewTitiiig.  the  bargain  shall  be  made  in  writing.     All  writings  required  by 
the  statute  must  be  signed   by  the  party  to  be  charged  or  by 
his  agent,  and  in  the  case   of   transfers    of  real    property  the 
agent    must    be  authorized  in    writing.     Substantially  similar 
statutes    statutcs,  Called  by  the    same    name,  have   been   passed  in  the 
^ViSSiou"  United  States,    not   all   of   them,  however,    identical  in  phra- 
seology with  the  English   statute.      In  some  places  the  courts 
Btatexnent  of  have  held  that  the  writing  must  state   the   consideration  "^  of 
oonaidemuon.  ^j^^  agreement,  when  a  consideration  is  necessary,  and  in  other 
places  the  contrary  has  been  decided. 
Effeotof  334.     Much    doubt   and    difference  of  opinion  has  arisen 

■tatotoiL    as  to  the  precise  effect  of  these  statutes  upon  the  transactions 
to  which  they  apply;  whether  the  writing  which  they  require 
is  a  part  of  the  transaction,  so  that  the  statutes  have  created 
new  classes  of   formal  juristic  acts,   or    whether   their   intent 
is  merely    to   require   written   evidence   in    certain    cases,   the 
transactions    themselves    remaining   formless    juristic   acts    as 
they  were  before  the  statutes ;    whether,  in  other  words,  those 
statutes   belong    to   the    substantive    law,   the   law  of  juristic 
acts,  or  are   mere  rules  of  evidence  belonging  to  the  adjective 
law.     The  practical  importance    of   the    question  lies  in  this : 
(I)  If  those  statutes  relate  to  the  form  of  the  juristic  act,  then 
the  writing  must  be  made  at  the  time  of  the  transaction,  there 
is  no  juristic  act  at  all  without  the  writing;    whereas    if  the 
writing  is  merely  evidence,  it  may  be  made  at  any  time,  even 
after  a  suit  has  been   begun,    and    indeed   the   requirement  of 
it  may  be  waived   by    the    parties,  as   all   rules    of  evidence 
may  ;    and  the  act  itself  takes   effect  from  the  time    when    it 
was   really  done.     (2)  A  writing    which    is    to    take    effect    as 
a  juristic   act   must  be  delivered,"  but  a  mere    memorandum 
available  as  evidence    need    not    be.     (3)  If  the    agreement  is 
made  in  one   place  and  an  action  to  enforce  it  is  brought   in 
another,  as  to  the  substantive  law  the  law  of  the  place  where 
the   contract    was    made,    lex   loci   contractus,  usually  governs 


21  See  3  364         22  See  2  837. 
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in  deciding  upon  its  validity,  while  the  application  and  effect 
of  rules  of  evidence  is  controlled  by  the  law  of  the  place  where 
the  suit  is  brought,  lex  fori. 

It  has  generally  been  held  that  when  those  statutes  require 
a  transaction  to  **  be  in  "  or  to  "  be  made  in  "  writing,  the 
requirement  is  one  of  form  and  the  writing  is  an  essential 
part  of  the  transaction ;  but  that  when  it  is  merely  directed 
to  be  ''manifested  and  proved''  by  writing  or  a  "note  or 
memorandum  "  to  be  made  in  writing,  the  statute  is  a  mere 
rule  of  evidence.  But  the  decisions  conflict  somewhat,  that 
conflict  in  many  cases  being  due  to  differences  in  the  wording 
of  the  various  statutes. 

335.  The  courts  of  equity,  however,  have  introduced  an  Part  perform, 
important  exception  to  the  statute,  inconsistent  with  its  words      equity. 
but  based  upon  the  equitable  principle  that  the  statute  which 

was  made  to  prevent  frauds  shall  not  be  turned  into  an 
instrument  for  committing  fraud.  If  one  party  to  the  contract 
has  partly  performed  it,  the  court  will  enforce  it,  the  part 
performance  being  deemed  sufScient  proof  that  such  a  con- 
tract was  in  fact  made.  This  is  called  taking  the  contract 
out    of   the    statute.     But   marriage   is   not   a   sufficient  part  Marria^re  or 

'  .  payment 

performance  to  take  a  contract  out  of  the  statute,  because  the    ^^^^^ey  uot 

*  ...  P**^  perform- 

express    words    of  the    statute    forbid  its  being    so    regarded;       "'^^»- 

nor  is  the  payment  of  money,  because  if   the  contract    is  not 

performed  the  money  can  be  recovered  back  by  the  party  who 

has  paid  it  in  an  action   at   law    on   the   ground  of  a  failure 

of  consideration.** 

336.  Writing  may  done   with   a   pencil ;   and   the  word  Meaning  of 

writing. 

writing  includes  printing  and  all  means  by  which  words  may 
be  impressed  upon  paper,  parchment  or  any  other  material, 
as  by  engraving  or  lithographing.  Generally  a  written  instru-  signature  of 
ment  must  be  signed  in  order  to  have  any  effect.  The  signa-  inatromentB. 
ture  need  not  be  placed  at  the  end  of  the  writing,  which  is 
the  usual  and  proper  place,  but  may  go  anywhere  in  it, 
except  in  a  few  cases  where  by  statute  an  instrument  is 
required  to  be  subscribed,  which  means  signed  at  the  bottom. 

»Ee6i880. 
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If  the  person  having  to  sign  is  anable  to  write,  some  other 
person  at  his  request  may  write  his  name  for  him ;  generally 
be  then  makes  his  mark,  in  the  form  of  a  cross  with  the 
pen,  which  is  usually  placed  between  the  first  and  last  names, 
thus:     '*John   ^  Smith." 

mark 

DdiTwyof  337.    When  a  juristic  act  other  than  a  will  is  done  in 

ttmmtt&to.  writing,  the  writing  has  no  effect  until  it  is  delivered.  If  A 
draws  up  a  deed  or  promissory  note  agreeing  to  pay  money 
to  B,  and  keeps  it  in  his  own  possession,  it  amounts  to 
nothing.  Delivery  must  be  to  the  person  who  is  to  acquire 
rights  under  the  instrument  or  to  some  one  for  him.  8ome- 
iterow.  times  a  writing  instead  of  being  delivered  immediately  is 
deposited  with  some  third  person  to  be  delivered  by  him  on 
the  performance  of  some  condition.  For  instance  a  deed  of 
conveyance  of  land  sold  may  be  executed  and  deposited,  to  be 
delivered  to  the  buyer  when  he  pays  the  price.  A  condition 
precedent  may  be  attached  to  the  juristic  act  in  this  way  instead 
of  being  expressed  in  the  writing.  A  writing  so  deposited  is 
called  an  escrow,  or  in  the  United  States  is  commonly  said 
to  be  put  in  escrow.  An  instrument  can  not  be  delivered  as 
an  escrow  to  the  party  to  whom  final  delivery  is  to  be  made 
nor  to  any  one  acting  for  him,  but  only  to  a  third  person. 
An  escrow  is  so  far  delivered  that  the  depositor  can  not  take 
it  back  so  long  as  the  condition  may  still  be  performed,  and 
when  the  condition  is  performed  and  the  delivery  made 
accordingly,  it  will  relate  back  and  the  instrument  will 
operate  from  the  time  of  the  first  deposit,  at  least  if  that  be 
Date.  necessary  to  give  validity  and  efi'ect  to  the  juristic  act.  An 
instrument,  if  delivered  at  all,  is  prima  facie  presumed  to 
have  been  delivered  on  and  to  take  effect  from  the  day  of  its 
date.  But  if  it  has  no  date  or  has  a  false  date,  the  true 
time  of  delivery  may  be  shown.  A  false  date  therefore  does  not 
affect  the  validity  of  an  instrument.  Delivery  is  not  required 
Wh«&deu.  of  a  will,  which  is  not  intended  to  have  any  force  till  after 
&M«niu7.^  the  testator's  death,  nor  of  any  writing  which  operates  merely 
as  evidence  and  is  not  a  part  of  a  juristic  act.  Thus  a 
receipt  for  money  need  not  be  delivered ;  and  trusts,  which 
by  the  statute  of  frauds   are    not   required  to  be  created  but 
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only  to  be  manifested  and  proved  by  writingi  have  often  been 
established  by  writings  ezecated  by  the  party  creating  the 
trust  but  kept  by  him  in  his  own  possession  and  found 
among  his  papers  after  his  death. 

338.  Certain   instruments,   such   as  wills   and   deeds  of   AttetttUoB 

hj  iritiiciiBOi. 

land,  are  required  to  be,  and  any  written  instrument  may  be, 
attested  by  the  signatures  of  witnesses.  Then  if  any  dispute 
afterwards  arises  as  to  the  genuineness  of  the  document  or 
its  due  execution,  the  witnesses  can  be  called  to  prove  it. 
When  witnesses  to  a  document  are  required,  they  must 
be  called  to  testify  in  such  a  case,  or  one  at  least  of 
them  must,  unless  it  be  shown  that  this  is  impossible,  for 
instance  that  they  are  all  dead  or  out  of  the  jurisdiction  of 
the  court.  If  a  witness  can  not  be  produced,  his  signature 
may  be  proved,  and  this  is  prima  fade  proof  of  the  genuine- 
ness and  due  execution  of  the  instrument.  But  other  evidence 
may  be  given  on  this  point. 

339.  In  some  cases  also  the  parties  to  an  instrument  must  Acknowledge- 

,  mmt  of 

go  before  a  notary  public,  justice  of  the  peace  or  other  public  iMtnunente. 
officer  appointed  for  that  purpose,  produce  the  instrument  before 
him  and  acknowledge  that  they  have  executed  it,  or  in    some 
places  that  they  have  executed  it  freely.     He  must  certify  upon 
the  writing  the  fact  of  the  acknowledgement.     This  entificate  is 
prima  facie  proof  that  the  instrument  was  duly  acknowledged, 
and  sometimes,  but  not  always,    also   of  its    genuineness  and 
proper  execution  by  the   parties   named    in   it.    Occasionally 
instruments    are    so    acknowledged    when    the    low   does   not 
require  it.    When    a   party  is  a  married    woman,  the   officer  Acknowledge. 
is  in  some  places    required   to   examine  her  privately  to  find  ned  women. 
out    whether   she    has    executed    it   freely   and    without   any 
compulsion  from  her  husband. 

340.  Sometimes   for   the   purpose  of  raising  revenue  the     stampe. 
law  directs  stamps  to  be   affixed  to  certain  documents.    Often 

as  a  matter  of  convenience  blank  forms  are  prepared  and 
sold  by  the  government  already  stamped.  If  the  stamp  id 
omitted,  the  instrument  can  not  be  used  as  evidence  in  any 
legal  proceeding  and  the  parties  may  also  be  subject  to  a 
penalty. 
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ConstractioQ  341.     When  the  intention  of  the  parties  to  a  juristic  act  is 

expressed  in  words^  the  question  may  arise  what  the  words  mean. 
Theoretically  this  question  refers  to  the  actual  intention  of  the 
parties.  The  court  assumes  that  the  parties  had  a  certain 
intention  which  they  endeavored  to  express  in  words,  and 
that  the  task  before  it  is  to  find  out  what  that  intention  was. 
But  in  most  actual  cases  where  any  doubt  arises  this  assump- 
tion is  untrue;  either  the  parties  had  no  intention  at  all,  %.e. 
some  unexpected  circumstance  has  come  up  and  the  words 
have  to  be  fitted  to  a  situation  of  fact  which  was  never  act- 
ually contemplated  by  the  parties,  or  they  had  different 
intentions^  each  one  supposing  that  the  other's  intention  was 
the  same  as  his  own  and  the  words  used  being  susceptible  of 
either  meaning.  In  such  cases  the  court,  assuming  that  the 
parties  meant  what  they  said,  proceeds  to  determine  the  true 
and  proper  meaning  of  the  words. 

Two  questions  arise :  (1)  what  facts  extrinsic  to  the  words 
themselves  may  be  referred  to  to  ascertain  their  meaning? 
and  (2)  what  do  the  words  mean  in  the  light  of  such 
extrinsic  facts  ?  The  first  is  properly  a  question  of  evidence, 
how  may  the  meaning  be  proved;  the  second,  of  interpretation 
or  construction. 
DiraoteTi-  342.     Under   the    first   question;    evidence  to   prove   the 

into^on.  meaning  of  the  words  is  either  direct  or  indirect  The 
former  consists  in  the  statements  of  the  parties  themselves  as 
to  what  they  intended  by  their  words  or  what  they  understood 
them  to  mean,  or  the  testimony  of  other  persons  who  are 
acquainted  with  tb^  meaning  of  the  words  as  to  what  they 
properly  signify.  In  accordance  with  the  principle  that  the 
intention  that  enters  into  a  juristic  act  is  the  expressed  inten- 
tion of  the  parties  only,  the  former  kind  of  direct  evidence 
is  in  most  cases  rejected  by  the  court  as  inadmissible.  A 
party  to  a  juristic  act  is  not  permitted  to  come  into  court 
and  testify  that  when  he  used  certain  words  he  intended 
them  to  carry  a  certain  meaning ;  nor  is  any  other  person ' 
permitted  to  testify  what  a  party  has  told  him  or  what  he 
has  heard  a  party  say  as  to  the  meaning  of  his  words. 
In    regard   to    the    second    kind   of   direct   evidence,   the 
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court  18  eonclusiviily  preenmed   to   know,  or  in   technical    Ian-   Mmninflrot 
gnage  it  takes  jndicial    notice    of,    the    meaning   of   English      ^orda. 
words,  and  no  evidence  is   permitted  to  be  adduced  to  inform 
the  court   on    that    point.     But   the    meaning  of   words    in  a  Foreifrn.  t«ch« 

,  "  uicftl  and 

foreign    language,   technical    terms    and    provincial    or    slang  sUur  words. 
words  may  be  proved    to   the  court    by    witnesses   acquainted 
with  their  meaning. 

343.  An  exception  to  the  rule  excluding  direct  evidence   Patent  and 

^  ^  *  °  latent  nmbi- 

of  the  parties'  intention  is  found  in  the  case  of  what  is  called  »aiti«L 
a  latent  ambiguity.  An  ambiguity  is  where  the  words  used  are 
capable  of  two  or  more  meanings  or  applications.  If  the  ambi- 
guity appears  upon  the  face  of  the  written  instrument,  so  that 
on  merely  reading  the  instrument  itself  it  can  be  seen  to  be 
ambiguous,  it  is  called  a  patent  or  open  ambiguity.  But  if  it 
is  not  80  apparent,  if  on  its  face  the  instrument  appears  to 
bear  but  one  meaning,  but  in  fact  there  are  two  or  more 
persons  or  things  to  which  the  words  can  apply,  the  ambiguity 
is  said  to  be  latent.  Thus  if  a  man  by  his  will  should  leave 
property  to  his  son,  describing  it  as  "my  house  in  New  York," 
which  is  apparently  quite  plain,  but  it  turned  out  that  he  had 
two  houses  in  New  York,  there  would  be  a  latent  ambiguity. 
Id  such  cases  direct  evidence  of  the  party's  intention  is 
admissible  to  remove  the  ambiguity;  for  example  in  the  case 
just  mentioned  it  may  be  proved  that  the  testator  before  his 
death  had  declared  which  house  he  intended  the  son  to  have. 
But   a   patent   ambiguity  can  not  be  thus   removed. 

An  inaccuracy  is  different  from  an  ambiguity.  It  occurs  inaocuMj. 
when  the  words  used  to  designate  a  person  or  thing  are  in- 
correct, as  where  a  person  is  mentioned  by  a  wrong  name, 
which  is  called  a  miRuomer,  or  a  thing  is  wrongly  described. 
Generally  an  inaccuracy  has  no  effect,  if  the  person  or  thing 
intended  can  be  made  out.     Falsa  demonstratio  non  nocet.         ^ 

344.  Indirect  evidence  is   evidence  of  facts  and  circum-  indirect  eyi- 
stances  connected  with  and  attending  the  transaction.      This  is  piaiawoidal 
Dsnally  admissible  and  often  necessary  to  identify  the  persons, 
things  and  matters  mentioned  in  the  words  of  the  juristic  act 

and  to  show  the  meaning  and  application  of  the  words.     Thus 
if  one  person  should  write  to  another  offering  to  buy  his  horse 
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for  a  certain  price  and  the  offer  was  accepted,  and  afterwards  it 
turned  out  that  the  seller  had  two  horses,  it  would  be  proper 
to  prove,  in  order  to  show  which  one  was  referred  to,  that 
one  of  them  had  already  been  offered  to  the  buyer  at  a  higher 
price,  that  he  had  taken  that  one  for  a  time  on  trial  but 
had  refused  to  buy  him  at  the  price  first  demanded,  and 
that  nothing  had  ever  passed  between  the  parties  at  all 
about  the  other  horse.**  f 

contem.  So  the  manner   in    which  the  juristic  act  has  been  acted 

poraneoua  ,  •         •        • 

ooMtruction.  upou  by  the  parties  or  persons  interested    m   it    is   proper  to 

be    taken    into   consideration   to   ascertain    its   true  meaning. 

This  principle  is  particularly  applicable  to  old  statutes    which 

have  long  been  obeyed  as  law  by  persons  generally.* 

Extrinstc  345.    Wheu  a  juristic  act  is  done  in  writing,  is  expressed 

evidence  to     .  ,  •*  . 

contradictor  in  a  Written  document  or  in  a  group  or  series  of   documents, 

vary  writings.  ox-  » 

and  the  writing  purports  to  contain  the  entire  juristic  act,  it  is 
conclusively  presumed  to  contain  it  all,  and  it  is  not  allowable 
to  prove  by  other  evidence  that  the  parties  had  some  further 
or  different  intention,  not  expressed  in  the  writing,  forming  a 
part  of  the  same  juristic  act.  This  rule  is  commonly,  but 
less  accurately,  stated  in  the  form  that  the  terms  of  a  written 
agreement  can  not  be  varied  or  contradicted  by  extrinsic  or 
parol,  i.e.  oral,  evidence.  Thus  if  property  has  been  sold  by 
a  written  agreement  specifying  a  price  in  money  payable  at 
a  certain  time,  the  buyer  will  not  be  permitted  to  prove 
that  it  was  orally  agreed  between  the  parties  at  the  time  of 
the  sale  that  the  price  might  be  paid  in  goods  or  services 
instead  of  money,  or  that  if  the  buyer  was  not  able  to  pay 
at  the  time  fixed  in  the  writing  he  might  have  a  longer 
subMquent  time.  But  ho  might  prove  that  such  an  oral  agreement  had 
ment  becu  made  subsequently  to  the  sale  as  a  separate  and  inde* 
pendent  transaction,  since  that  would  not  go  to  show  that  the 
original  contract  was  different  from  what  the  writing  showed 
it  to  be,  but  merely  that  the  parties  had  afterwards  changed 
it,  which  they  have  a  right  to  do. 

24  Markby,  Elements  of  Law,  i  176.  ^ 

25  As  to  the  effect  of  customs  on   the  constraction  of  joriitic  acts^ 
318. 
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346.     This  rule,  however,  does  not  prohibit  the  production    Proof  that 
of  evidence  going  to  show  that  the  parties  did  not  really  intend     invalid. 
to  do  a  juristic  act  at  all,  or  that  the  act  was  for  any  reason 
invalid,  e.g.  that  it  was  procured  by  fraud  or  duress. 

Nor  does  it  preclude  proof  that  any  right  conferred  upon  ETidencato 
any  person  by  the  written  instrument  is  to  be  exercised  by 
him  for  a  particular  purpose  only  or  to  be  held  by  him  in 
trust  for  some  one  else.  There  is  a  difference  between  show- 
ing that  the  writing  was  not  intended  to  confer  the  right 
which  it  purports  to  confer,  that  the  juristic  act  was  not  what 
it  appears  by  the  writing  to  be,  and  showing  that  that  right, 
being  exactly  what  the  writing  declares  it  to  be,  is  to  be 
used  in  a  particular  way.  Thus  if  A  makes  a  deed  of  a 
piece  of  land  to  B,  apparently  conferring  upon  B  the  full  and 
unconditional  ownership  of  the  land,  it  can  not  be  proved 
that  the  real  intention  of  the  parties  was  that  B  should  take 
the  land  only  for  his  life  or  for  a  term  of  years,  or  that  he 
should  only  become  the  owner  on  a  condition.  That  would 
contradict  the  deed.  But  it  may  be  proved  that  A  was 
indebted  to  B  and  that  the  ownership  of  the  land  was 
transferred  to  B  merely  as  security  for  the  payment  of  the 
debt,  so  that  after  the  debt  shall  have  been  paid,  B,  although 
he  will  still  continue  to  be  the  owner,  will  then  hold  the  land 
as  trustee  for  A.  That  does  not  contradict  the  deed.  All 
that  the  deed  purports  to  convey  to  B  is  the  legal  ownership, 
and  that  B  gets.  The  trust  in  favor  of  A  is  an  equity 
merely,  not  recognized  in  the  courts  of  law  but  enforceable 
only  in  a  court  of  equity,  which*  court  when  the  debt  is  paid 
will  compel  B  to  convey  the  land  back  to  A.  Therefore  the 
existence  of  the  trust  or  equity  is  not  inconsistent  with  the 
deed,  and  its  enforcement  does  not  in  any  way  affect  the 
operation  of  the  deed,  but  calls  for  the  making  of  another 
deed.  When  evidence  is  offered  to  establish  an  equity  of  Eridenoatt 
this  sort,  dehors  the  written  instrument,  counter  evidence  is 
always  admissible  to  rebut  the  equity  by  showing  that  there 
was  no  intention  to  create  any  such  trust.  If  for  instance  A, 
having  B's  money  in  his  hands,  buys  property  with  it,  by  B's 
consent,  and  has  the   legal  ownership  conveyed  to   himself,  a 
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court    of   equity   will    presume   prima  facie  that  the   parties 
intended  that  A  should  hold  the  property  in  trust  for  B.     But 
this  equity  may  be  rebutted  by  extrinsic    proof  of  a  contrary 
intention. 
What  kind  In  all  thcse  cases  of  establishing   or   rebutting  an  equity 

•f  6Tiden06L  cr  ^  J 

direct  evidence  of  intention  may  be  reborted  to,  because  the 
object  of  the  eyidence  is  not  to  show  what  the  intention  was 
that  entered  into  the  juristic  act  itself,  but  to  show  an  intention 
external  and  collateral  to  that  act,  relating  to  the  use  to  be 
made  of  the  right  conferred  by  the  act.  In  some  cases  the 
statute  of  frauds  requires  the  equity  itself  to  be  proved  by 
writing.  But  that  depends  upon  a  different  principle,  and 
the  writing  offered  to  establish  the  equity  is  still  extrinsic 
and  foreign  to  the  principal  juristic  act. 
Znteroretation  347*    The  secoud  question  iu  §341  estates  to  the  interpreta- 

■troction.  tiou  or  constructiou  of  words.  A  distinction  has  been  taken 
between  interpretation  and  construction,  the  former,  it  is  said, 
relating  to  the  meaning  of  particular  words  and  phrases  and 
the  latter  to  the  effect  or  operation  of  the  words.  Thus  if 
in  a  will  the  following  words  should  be  found :  **  I  give  and 
bequeath  to  my  brother  J.  8.  all  the  residue  of  my  property, 
in  the  full  confidence  that  he  will  use  it  for  the  support  and 
education  of  my  children ; "  the  question  whether  the  testator 
intended  that  his  brother  should  have  the  property  as  his 
own  without  being  under  any  legal  obligation  toward  the 
children,  or  whether  the  property  was  given  him  in  trust 
for  the  children,  so  that  if  he  accepted  the  gift  at  all  he 
would  be  bound  to  use  it  for  their  benefit,  whether,  that  is, 
the  testator  intended  to  express  a  mere  desire  or  hope  not 
legally  binding  or  a  positive  mandate  creating  a  legal  duty, 
is  a  question  of  construction.  But  if  it  appeared  that  the 
testator  had  both  legitimate  and  illegitimate  children,  the 
question  whether  the  word  "  children "  as  used  in  the  will 
included  both  classes  or  only  the  legitimate  children,  would 
be  one  of  interpretation.  But  it  is  usual  and  convenient  to 
use  the  words  construction  and  interpretation  indifferently  as 
synonymous. 
*2fSai^"  I*   i»   plain    that  no   rules  can  be  laid  down   beforehand 
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iiiat  shall  in  all  cases  be  a  complete  guide  to  the  court  in 
this  process  of  construction.  In  many  cases  all  that  the 
court  can  do  is  to  look  at  the  words  and  form  its  own 
conclusion  as  to  their  fair  and  reasonable  meaning.  Yet  there 
are  certain  rules  of  construction  that  the  courts  resort  to  for 
aid,    the  most  important  of  which  are  the  following. 

348.  Words  generally,  if  the  context  will  admit,  are 
presumed  to  be  used  in  their  common  and  ordinary  sense. 
Technical  legal  terms  are  presumed  to  be  used  in  their 
technical  sense.  The  latter  rule  is  more  strictly  applied  to 
deeds    than    to    other    documents    such    as    wills,    letters    or   Deeds  moi» 

__  strictlv 

memoranda.  The  reason  for  this  is  said  to  be  that  deeds  construed. 
are  usually  drawn  up  by  lawyers  and  executed  with  delib- 
eration, while  wills  and  ordinary  contracts  are  apt  to  be 
made  hurriedly  by  persons  unlearned  in  the  law  and  without 
professional  assistance.  But  perhaps  the  true  reason  may 
be  that  deeds  are  a  very  ancient  kind  of  instrument  and 
certain  strict  methods  of  construing  them  got  fixed  in  the 
law  at  a  yieriod  when  the  law  cared  more  for  forms  and 
technicalities  and  less  for  good  sense  and  reasonableness  than 
in  modem  times. 

But  if  in  connection  with  the  context  or  as  applied  to 
the  extrinsic  facts  and  circumstances  proved,  the  ordinary  or 
technical  sense  of  the  words  gives  no  meaning  at  all  or  an 
absurd,  unreasonable,  unjust  or  unlawful  meaning,  then  the 
court  may  interprete  the  words  in  some  other  sense.  Thus  if 
a  man  by  his  will  leaves  property  to  his  children,  he  is 
presumed  to  mean  his  legitimate  children,  that  being  the 
ordinary  legal  signification  of  the  word.  But  if  he  describes 
them  as  his  children  by  a  certain  woman,  who  is  not  his 
wife,  the  context  forbids  that  interpretation  and  shows  that 
illegitimate  children  were  intended.  So  if  the  will  contains 
no  description  pf  the  children,  but  it  is  proved  that  the 
testator  had  no  children  except  illegitimate  ones,  that  makes 
it  evident  that  the  word  children  could  not  have  been  used 
to  its  technical  sense. 

349.  In  the    interpretation  of  words,  and  particularly  of  TUe  context. 
written   documents,    the    whole   must    be   construed   together; 


Unusual 
meaningi. 
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each  particular  part  must  be  explained  by  the  context ;  word» 
or  phrases  must  not  be  torn  from  their  connection  and  treated 
as  if  they  stood  alone ;  noscitur  a  sodis.  Moreover  the  con- 
struction, if  possible,  should  be  such  as  to  give  effect  to  all 
of  the  words ;  it  is  not  to  be  presumed  without  necessity 
that  the  parties  have  inserted  any  wholly  superfluous,  useless 
or  meaningless   words. 

Thus  the  preamble  of  a  statute  may  be  referred  to  to 
show  the  meaning  of  the  statute.  In  a  case  where  ale  was 
sold  in  barrels,  and  the  barrels  were  to  be  returned  to  the 
seller  or,  if  not,  to  be  paid  for  at  the  rate  of  $2  apiece, 
the  buyer  claimed  the  right  to  keep  the  barrels  on  paying 
for  them.  But  the  court  said  that  he  was  bound  to  return 
them,  the  provision  for  payment  being  intended  to  apply  only 
to  the  case  of  their  being  lost  or  destroyed  so  that  they  could 
not  be  returned.  This  was  put  on  the  ground  that  other- 
wise the  words  ''  the  barrels  to  be  returned  "  in  the  contract 
would  be  of  no  effect, 
writinn  in  Also   whou  the   Same   parties    have   done   several   juristic 

pari  moMrio.  *  ^ 

acts  or  prepared  several  documents  about  the  same  subject 
matter  or  in  the  course  of  the  same  transaction,  as  the 
technical  expression  is,  in  pari  materia,  they  are  all  to  be 
construed  together  as  though  they  constituted  a  single  act  or 
document. 

ficaaonabie  350.     The   coustructiou    must    be   a    reasonable  one ;   the 

'  court  ought  not  put  a  strained,  unreasonable  or  foolish  con- 
struction upon  parties'  words,  or  quibble  over  them,  or,  as 
the  common  phrase  is,  ** split  hairs."  Thus  the  word  "men" 
may  include  women ;  and  if  a  person  hires  a  horse  for  a 
month  it  is  understood  to  be  a  part  of  the  contract  that  the 
hirer  shall  feed  the  horse,  even  though  this  is  not  expressed. 

uiravoiMt.  351.     When  the  language  of  a   juristic  act  is  capable  of 

two  constructions,  one  of  which  will  make  the  act  valid  and 
lawful  and  the  other  will  make  it  invalid  or  unlawful,  the 
former  is  to  be  preferred,  ut  res  magis  valeat  quam  pereat. 
It  is  not  to  be  presumed  that  the  parties  intended  to  do 
a  nugatory  or  wrongful  act.  Thus  where  in  a  bond  for  the 
repayment   of  money  lent  it  was  doubtful    from  the  words  of 


JUBISTIO  ACTS.  231 

the  instiTiment  from  which  of  two  dates  the  interest  was  to 
be  reckoned^  and  one  date  would  have  made  the  bond  usurious  ** 
and  therefore  void  while  the  other  would  have  allowed  only 
legal  interest,  the  court  took  the  latter  as  the  date  intended, 
although  the  words  of  the  bond  in  their  ordinary  sense  were 
more  favorable  to  the  former. 

On  the  same    principle    a   construction   that  is  in  accord-  just  const 

.  tlon. 

anoe  with  justice  should,  other  things  being  equal,  be  adopted 
rather  than  one  that  is  unjust.^ 

352.  As  a  rule  of  last  resort,  when  other  rales  fail,  words  words  uina 

contra  ytroftt* 

are  to  taken  eontra  proferentem^  that  is,  in  the  sense  least  •num. 
favorable  to  the  party  using  them  and  most  favorable  to  the 
other  party ;  because  a  party  ought  so  to  choose  his  words  as 
to  make  his  meaning  clear.  Thus  in  a  grant  of  land  or  other 
property  the  words  are  the  words  of  the  grantor,  and  are  to 
be  construed  against  him  and  in  fafror  of  the  grantee,  except 
in  grants  from  the  government,  where  a  contrary  rule  f)re- 
vails.**  But  if  land  is  let  and  the  lease  contains  an  agree- 
ment by  the  tenant  to  pay  rent,  the  words  of  that  agreement 
are  those  of  the  tenant. 

If  after  resorting  to  all  permissible  sources  of  information  void  for 
and  applying  proper  rules  of  construction,  no  mtelligilJe  mean- 
ing can  be  put  upon  the  words,  or  the  words  remain  am- 
biguous so  that  it  can  not  be  made  out  which  of  two  or 
more  possible  meanings  or  applications  is  the  right  one,  the 
juristic  act  is  void  for   uncertainty. 

353.  The  modality    of  juristic  acts  means  ''  the  manner    ModiOitj. 
and  conditions  under  which  they  shall    be    and    continue    ob- 
ligatory." ^    The    effect    of   a    juristic    act    may    be    made    to   condittMi 
depend  upon  a  condition,*^    to   begin  upon  the  performance  of 
condition  precedent  or  to  terminate    upon  the  perfoini;ince    or 
breach  of  a  condition  subsequent  or  upon  a  conditional  limita- 

asSee  i  767. 

w  See  1 16.         28  See  i  600. 

^Eaufmann's  Mackeldey,  J 170. 

ttit  makes  no  difference  whether  we  say  that  the  condition  is  attached 
to  the  right  or  duty  or  to  the  juristic  act  by  which  the  right  or  duty  arose. 
Both  ezpreasiona  are  uaed.    See  2  26^. 
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tion.  Also  a  time  may  be  fixed  at  which  the  efiect  of  the 
act  is  to  begin  or  end,  e.g.  when  a  lease  of  land  is  made  to 
commence  on  the  first  day  of  January  next  ensuing  and  to 
continue  ten  years.  There  is  no  special  name  for  such  a 
time  in  the  common  law.  In  the  civil  law  it  is  called 
^'  dies.  A  time  at  which  the  effect  of  the  act  ia  to  begin  is 
dies  a  quo ;  one  at  which  it  is  to  end  is  dies  ad  quern.  A 
time  of  which  it  is  known  that  it  will  certainly  come  and 
when  it  will  come,  e.g.  the  time  of  the  beginning  or  ending 
of  the  above  mentioned  lease  for  ten  years,  is  dies  certus ; 
if  either  or  both  is  uncertain,  e,g.  the  time  when  a  person 
will  die  or  will  marry,  it  is  dies  inceHus.  Vies  inceriuSf  when 
the  uncertainty  is  whether  the  time  will  ever  come  at  all,  is 
a  condition. 
Acta  not  There  are  many  juristic    acts   that   do    not  admit  of  dies 

dit^oT^^    or   condition,    but    must    have    their   full   legal  effect  at  once 

condition. 

and  absolutely.      Such  is  marriage  or  the  taking  possession  of 
a  thinnf. 
cbmpiit.ition  354.     lu  computiug  time  a  year  is  a  calendar  year,  half 

Year.      B  year  ouo  hundred  and  eighty  days,  and  a  quarter  of  a  year 
ninety  one  days,  disregarding  fractions  of  a  day;  and  for  this 
purpose  in  lea])  year  the  28th  and  29th  of  February  are  taken 
together  as  one  day. 
modUl  a  month    at  common  law  meant   a   lunar  month,  but  in 

the  ecclesiastical  and  mercantile  laws  it  meant  a  calendar 
month,  that  is,  from  a  given  day  in  one  month  to  the  same 
day  in  the  next  or  to  the  end  of  the  latter  month,  e.g.  from 
March  Slst  to  April  30th.  At  present  it  is  said  that  in 
England  the  word  month  in  a  deed  must  still  be  taken  to 
mean  a  lunar  month  unless  a  calendar  month  is  specified. 
But  in  mercantile  transactions,  and  in  the  United  States  in 
all  cases,  it  denotes  a  calendar  month,  computation  by  lunar 
months  having  gone  out  of  use. 
Day.  For  most   purposes  a    day   is    regarded  as   an   indivisible 

point  of  time.  Thus  a  person  has  lived  twenty  one  years 
when  the  last  moment  of  his  twenty  first  birthday  arrives; 
but  he  is  considered  to  be  of  full  age  on  the  first  moment  of 
that  day,  the  interval  between  the   beginning  and  end  of   the 
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day  being  disregarded.*^  But  if  two  acts  are  done  or  two 
events  happen  on  the  same  day,  and  it  is  necessary  to  show 
which  was    in   fact  first,  this  may  always  be  done.     When    a    Act  to  be 

dono  by  a 

person  is  to  do  an  act  by  or  on  a  certain  day,  he  has  as  a  general  ^ed  day. 
rule  the  entire  day  up  to  midnight  to  do  it,  and  can  not 
be  considered  in  default  or  any  action  begun  against  him  for 
not  doing  it  until  the  next  day.  But  in  some  cases  by 
custom  or  for  reasons  of  expediency  a  different  rule  prevails ; 
for  example  money  payable  at  a  bank  mUst  be  paid  during 
banking  hours. 

The    day    from    which    a   period   of   time  is  computed  is     wh^na 

_      -  1     1     1      i«  1  •     .  mi  i.  period  be^inaL 

regularly  excluded  from  the  computation.  Thus  a  year  from 
the  1st  day  of  January  begins  on  the  2nd  and  includes  the 
Ist  of  the  following  January. 


2.    Agreements. 

355.  An  agreement  is  a  juristic  act  in  which  the  inten-  Agreements 
tion  of  at  least  two  parties  must  concur,  i.e.  a  bilateral 
juristic  act.  This  concurrent  intention  is  called  aggregatio  MoctinR  or 
mifitium  or  meeting  of  minds.  A  contract,  a  sale,  a  gift,  the 
apf)ointment  of  an  agent,  the  delivery  of  possession  or  pay- 
ment of  money  by  one  person  to  another,  which  involves  an 
acceptance   by   the  latter,  is  or   includes    an  agreement.      The    Agn^emont 

andcoutruct. 

words  agreement  and  contract  are  often  used  as  synonymous; 
but  this  is  incorrect,  a  contract  being  only  a  particular  species 
of  agreement.** 

356.  The    making    of    an    agreement    begins    with    an       oirer 
offer  or  pollicitation    made  by  one  party    to   the    other.      The 
maker   of   the    offer    may    fix    a    time  within  which    it    must 

be    accepted ;    if    he    does    not,    it    will    remain    open    for    a 
reasonable  time.     The    maker    may  however    revoke   his    offer   BeyorntioD 
at   any   time    before    it    has    been    accepted,    and    this    even 


81  Becanae  of  this  mode  of  computation  the  period  of  a  year  and  a 
day  oflea  occuis  in  law  instead  of  a  year. 

S2  The  provision  in  the  constitution  of  the  United  States,  that  no  state 
fhall  make  any  law  impairing  the  obligation  of  contracts,  has  been  held  to 
prohibit  a  state  from  taking  back  a  gift  made  by  it. 
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though  he  has  given    a    time    for   acceptance    which  has  not 
expired  and  has  agreed    not    to    revoke    it    within    that  time. 
»ece"itan^^  ^^^    offerer  may  also  prescribe  the  manner   in  which  the 

orrejection  ^ff^^  must  be  acceptcd ;  but  he  can  not  prescribe  the  manner 
in  which  it  must  be  rejected  or  put  upon  the  offeree  the  burden 
of  doing  any  act  of  rejection.  If  A  sends  goods  to  B  with 
a  design  that  B  shall  buy  them,  and  writes  to  B  informing 
him  of  the  shipment  and  the  price  and  adding  that  he  shall 
consider  them  accepted  unless  he  hears  from  B  to  the  contrary, 
B  need  not  take  any  notice  of  it. 
whenaccep-  367.     If   the   otfect  of  the  proposed  agreement  will  be  to 

offer i8  confer  a  right  upon  the  party  to  whom  the  offer  is  made 
without  anything  being  required  of  him  in  return,  that  is,  if 
it  is  a  gift  or  in  the  nature  of  a  gift  to  him,  he  is  presumed 
to  accept  the  offer  as  soon  as  it  is  communicated  to  him  or  as 
soon  as  the  delivery  which  is  necessary  to  perfect  the  gift  is 
made,  and  it  is  not  necessary  for  him  to  signify  his  assent  in 
any  way;  although  of  course  this  presumption  may  be  rebutted 
by  proof  that  he  does  not  accept,  for  a  gift  can  not  be  forced 
upon  a  person  against  his  will.  Thus  if  A  executes  a  deed 
of  bind  to  B,  a  bond  binding  himself  to  pay  money  to  B  or 
a  deed  of  release  of  a  debt  which  B  owes  him,  and  deposits 
it  with  a  third  person  for  B  or  sends  it  to  B  by  mail,  or  if  he 
deposits  money  in  a  savings  bank  in  B's  name  or  in  his  owa 
name  as  trustee  for  B,  or  gives  property  to  a  third  person  to 
hold  in  trust  for  B's  benefit,  B's  acceptance  is  presumed,  and 
unless  he  in  fact  refuses  to  accept,  the  gift  to  him  takes  effect 
from  the  time  that  the  document,  the  money  or  the  property 
is  delivered,  even  though  he  may  not  at  that  time  be  aware 
of  it.  But  if  anything  is  required  from  the  offeree  in  return, 
as  in  a  sale  or  in  most  contracts,  the  offer  must  be  com- 
municated to  him  and  he  must  actually  accept  it  before  any 
agretratnt  is  formed, 
Oommunio*-  But    evcu    then    it    is    i.ot    as    a    general    rule    necessary 

aooeptanoa.  for  him  to  commuuicate  his  acceptance  to  the  offerer.  Thus 
if  A  sends  goods  to  B  with  an  offer  to  sell  them,  and  B 
accepts  and  uses  them;  or  if  lu  offers  to  b.*come  ret^pousible 
for   the    repayment  of  monty   which  B   shall    lend  to  C,  and 
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B  thereupon  lends  the  money ;  or  if  he  offers  to  pay  6  a 
comunssion  if  B  will  procure  persons  to  subscribe  for  the 
Rtock  of  a  compuny,  and  B  procures  the  subscriptions  ;  or  if 
he  writes  to  B  authorizing  him  to  act  as  his  agent  in  a 
ce^rtain  matter,  and  B  acts  accordingly;  in  all  those  cases  there 
may  be  a  complete  and  binding  agreement  before  A  knows 
that  his  offer  has  been  accepted.  But  when  the  agreement 
takes  the  form  of  mutual  promises,  for  example  if  A  offers 
to  engage  to  sell  and  deliver  to  B  a  certain  quantity  of 
wheat  at  the  eud  of  six  months  to  be  paid  for  by  B  a 
month  after  delivery,  so  that  B's  acceptance  involves  a  counter 
promise  on  his  part  to  pa}*^  the  price  at  the  time  fixed, 
both  promises  being  performable  in  the  future,  the  acceptance 
must  be  communicated  to  the  offerer,  and  there  is  no  complete 
agreement  till  that  is  done. 

And   even    in    some  cases  when  a  communication  of  the  implied  Mn- 

dition  of  com 

acceptance  is  not  necessary  to  the  formation  of  the  agree-  municauon. 
ment,  the  circumstances  may  be  such  that  in  reasonableness 
a  condition  must  be  understood  to  be  implied  that  the 
acceptance  shall  be  communicated  within  a  reasonable  time 
or  the  agreement  he  void.  That  will  usually  be  the  case 
where  it  is  important  that  the  offerer  should  know  whether 
there  is  an  agreement  or  not,  and  has  no  means  of  knowing 
except  by  being  informed  by  the  other  party.  Thus  in  the 
example  just  mentioned,  if  B  lends  money  to  C  on  A's 
guaranty  of  repayment,  he  ought  to  notify  A  promptly  after 
making  the  loan ;  or  if  a  person  subscribes  for  shares  in  a 
new  company,  and  shares  are  allotted  to  him,  he  becomes 
the  owner  of  the  shares,  the  agreement  is  completely  formed, 
as  soon  as  the  allotment  takes  place,  but  he  may  repudiate 
the  bargain  if  he  is  not  informed  of  it  within  a  rea:$onable 
time." 

358.     The  acceptance  must  be  of  the    precise  offer  made,    oflbrmart 
If  the  party  to  whom  it  is  made  attempts  to  qualify  his  accep-     as^maSo 
tance  in  any  way  or  to  change    the    terms    of   the  offer,  it  is 
not  an  acceptance,  but  a  counter  offer,  requiring  to  be  accepted 


Langdell,  Summary  of  the  Law  of  Ck)nt)acts,  {6. 
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in  its  turn ;  as  if   A    offers    to  sell  B  his   horse  for  a  certain 
price,  and  B  replies  that  he  will  hnj  if  he  can  have  a  month 
in  which  to  pay. 
oonsentto  359.     To  constitute  an  agreement  the  minds  of  the  parties 

Mun6  thing, 

must  meet,  that  is,  they  must  have  the  same  intention  or 
consent  to  the  same  thing.  If  any  mistake  or  misunder- 
standing comes  in  which  prevents  such  a  consent,  the  agree- 
Fondamentai  ment  fails.  Such  a  mistake  has  been  called  fundamental 
error.  This  is  subject  to  the  principle  already  explained  that 
when  the  parties  express  their  intention  in  words  they  are 
presumed  to  have  had  such  an  intention  as  is  manifested  by 
their  language  properly  interpreted.  Thus  if  A  contracts  to 
take  ice  of  B  through  the  season,  and  B  during  the  season 
sells  out  his  business  to  C,  who  continues  to  supply  A  with 
ice,  A  not  knowing  of  the  change,  there  is  no  contract  between 
A  and  C  to  pay  for  the  ice  delivered  by  C.  Here  the  mis- 
understanding is  as  to  the  person  of  the  other  contracting 
party.  It  may  be  also  as  to  the  nature  of  the  transaction  or 
as  to  the  subject  matter.  If  a  person  who  can  not  read  is 
induced  to  execute  a  deed  by  a  fraudulent  representation  that 
it  is  an  instrument  of  a  different  character,  it  is  not  merely 
voidable  for  fraud  but  is  absolutely  void  for  lack  of  consent. 
Babjortmatt43r  Au  agreement  must  have  some  subject  matter.  If  the 
agj cement,  supposcd  subjcct  matter  does  not  exist,  the  agreement  is 
merely  illusory,  and  is  void,  because  there  is  nothing  to  which 
it  can  {i]^ply.  A  mistake  as  to  the  existence  of  the  subject 
matter  comes  under  the  head  of  fundamental  error.  This 
would  be  the  case  in  an  agreement  to  sell  and  buy  a  thing 
which,  unknown  to  the  parties,  had  perished  and  ceased  to 
Saieofa  exist  before  the  making  of  the  agreement.  But  if  the  parties 
do  not  know  whether  the  thing  sold  exists  or  not,  as  in  the 
sale  of  a  ship  which  is  at  sea  and  has  not  been  heard  from 
for  a  long  time,  and  one  party  agrees  to  lake  the  risk  of  its 
existence,  the  agreement  is  valid  even  though  the  thing  may 
have  perished.  It  is  perfectly  possible  and  lawful  to  buy  and 
sell  a  chance. 
Pact  360.     The  mutual    consent   or  meeting   of  minds  of  the 

parties,  formed  by  the  offer   and   its  acceptance,  constitutes  a 
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pact,  pcuskim.  Sometimes  this  is  all  that  is  necessary,  the 
pact  itself  amounting  to  a  binding  agreement.  But  generally 
some  additional  element  is  required  to  be  present  without 
which  the  mere  pact  is  of  no  force.  A  pact  which  is  thus  Nudtm 
invalid  standing  alone  is  called  a  bare  or  nude  pact,  nudum 
pactum,  and  in  most  cases  the  rule  of  law  is  ex  nudo  pacto 
non  oritur  actio.  The  additional  element  needed  to  turn  a  Additioxua 
pact  into  a  binding  agreement  is  usually  (1)  form,  (2)  delivery, 
or  (3)  consideration ;  sometimes  two  or  all  three  of  these. 

361.  The  forms  required  in  various  classes  of  agree-  Deeda. 
ments  will  be  described  in  their  proper  places.  But  one  very 
common  form  may  be  mentioned  here,  namely,  that  of  a 
deed.  A  deed  is  a  formal  instrument  which  is  required  by 
the  law  or  may  be  used  at  the  option  of  the  parties  in 
many  kinds  of  agreements.  In  the  old  common  law  a  deed 
meant  simply  a  written  agreement,  writing  was  the  form 
which  made  a  deed.  But  as  in  those  days  very  few  persons 
could  writOy  deeds  were  usually  drawn  up  by  scriveners  and 
authenticated  by  the  seals  of  the  parties.  Sealing  was  then 
generally  used  in  place  of  signing,  and  every  person  who  was 
likely  to  have  frequent  occasion  to  enter  into  written  agree- 
ments had  his  seal  with  some  peculiar  devise  upon  it,  as  is 
still  the  case  in  Japan  and  some  other  oriental  countries.  A 
deed  thus  came  to  be  thought  of  as  a  sealed  writing,  and  in 
later  times  when,  through  the  diffusion  of  the  art  of  writing, 
signatures  generally  took  the  place  of  seals  and  the  latter  fell 
into  disuse,  a  distinction  was  made  between  written  instru- 
ments which  were  sealed  and  those  which  were  not  sealed,  a 
seal  continued  to  be  essential  to  a  deed,  and  all  unsealed 
writings  were  classed  as  parol,  i.e.  oral,  acts. 

A  deed  therefore  is  a  writing  expressing  an  agreement.  Definition 
sealed  and  in  modern  times  also  signed,  though  at  common 
law  signature  was  not  necessary,  and  delivered.  The  rules  as 
to  signature  and  delivery  are  the  same  for  deeds  as  for 
writtep  instruments  generally,  and  have  already  been  men- 
tioned.  At  common  law  a  deed  must  be  on  paper  or  parch- 
ment, not  on  any  other  material.  It  is  doubtful  whether 
Bach    is    the    law    at    present.     A  common  law  seal  was  some       SmU. 
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adhesive  snbBtance,  asually  sealiDgwaZi  affixed  to  the  deed^ 
upon  which  the  seal  was  impressed.  In  those  places  where  a 
common  law  seal  is  still  required,  a  piece  of  paper  stuck  on 
with  paste  or  mucilage  is  generally  used,  and  it  is  not 
necessary  that  any  thing  be  stamped  upon  it.  In  most  of 
the  United  States,  however,  the  word  **  Seal,"  the  letters 
'*  L.  S."^  or  a  mere  scrawl  with  a  pen  are  a  sufficient  seal, 
and  in  some  states  seals  are  dispensed  with.  But  this  does 
apply  to  official  seals,  such  as  the  seal  of  a  court  or  a  notary 
public.  For  such  seals  some  device  must  be  stamped  upon 
the  paper  or  upon  some  adhesive  substance  affixed  to  it. 
ladentiTO  362.     Deeds  are  divided    into   indentures  and  deeds  poll. 

ftod  d66ds 

poll.  An  indenture  is  a  deed  which  is  executed  by  both  the  party 
who  confers  the  right  and  the  party  upon  whom  it  is  conferred, 
e.g.  by  both  grantor  and  grantee,  promissor  and  promisee, 
landlord  and  tenant,  whereas  a  deed  poll  is  executed  only  by 
the  party  who  confers  the  right,  who  is  to  be  bound  by  the 
agreement,  e.g.  the  grantor  or  promissor  only.  When  only 
one  party  confers  a  right  and  the  other  simply  receives  it, 
either  form  of  deed  may  be  used,  though  a  deed  poll  is 
generally  simpler  and  more  convenient.  But  if  each  party 
confers  a  right  upon  the  other,  as  where  two  pieces  of  property 
are  exchanged  by  a  single  deed,  or  a  tenant  taking  a  lease 
from  his  landlord  covenants  in  the  deed  to  pay  the  rent,  or 
where  a  partnership  is  formed  by  deed,  each  partner  binding 
himself  to  the  others  by  certain  promises,  an  indenture  is  the 
Original  and  Proper  form.  Of  an  indenture  as  many  copies,  called  parts, 
ooontorparta.  are  usually  made  as  there  are  parties,  and  one  is  given  to 
each  party  ;  but  this  is  not  necessary.  The  ancient  practice 
was  for  each  party  to  execute  the  parts  that  were  given  to 
other  parties,  but  not  that  one  which  he  himself  retained. 
Tiien  as  to  each  party,  the  part  executed  by  him  was  called 
the  original  and  any  one  not  executed  by^him  a  counter- 
part. At  present  it  is  common  for  each  party  to  execute 
every  part,  in  which  case  the  parts  are  all  originals.  The 
name    indenture  is  derived  from  the  ancient   practice  of  writ- 

M  The  initials  of  the  words  locui  tigtilL 
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ii)g  all  the  parts  on  one  piece  of  parchment  and  then  cutting 
thera  apart  in  wavy,  jagged  or  indented  lines,  so  that  thej 
could  he  fitted  together  again  for  purposes  of  identification  ; 
whereas  a  deed  poll,  heing  in  only  one  part,  was  polled  or 
cut  straight  across.       } 

363«    The  second  of  the  elements   sometimes  required  to    DeiirorTto 

Tftlidaie  a 

transform  a  mere  pact  into  a  binding  agreement  is  the  delivery       pmu 
of  the  thing  which  forms  the  subject  of  the    agreement.     In 
gifts  of  chattels  delivery  is  usually,  necessary  to  completa  the 
gift,    a    mere   consent    to    give   and    receivOi   standing    alone, 
being  void. 

364.     Consideration,  which  is  in   many  cases  essential  to  coniideratioi]. 
the  validity  of  an  agreement,  is  of  seven  sorts,  namely : 

1.  Some  benefit  or  service  rendered  by  the  party  upon 
whom  a  right  is  conferred  by  the  agreement  to  the  party 
who  confers  the  right  in  payment  for  the  right.  Thus  in  a 
sale  the  price  is  the  consideration  for  the  transfer  to  the 
buyer  of  the  ownership  of  the  thing  sold,  or  conversely  the 
thing  acquired  by  the  sale  is  the  consideration  for  the  pay* 
ment  or  the  agreement  to  pay  the  price ;  in  a  contract  for 
hiring  services,  the  work  is  the  consideration  for  the  wages 
and  the  wages  for  the  work. 

2.  Some  detriment  incurred  by  the  party  upon  whom  nrtriment 
the  right  is  conferred,  at  the  request  of  the  other  party,  as 
where  A  at  B's  request  abstains  from  doing  some  act  which 
he  has  a  right  to  do  or  renders  some  service  to  a  third  person, 
and  B  in  return  agrees  to  pay  him  for  it;  the  abstinence  or 
service  is  the  consideration  for  the  agreement  to  pay. 

3.  Marriage.  If  A  marries  a  woman  at  B's  request, 
that  is  a  sufficient  consideration  for  an  agreement  by  B  to 
settle  property  upon  A  or  his  wife  or  to  do  any  other  act. 

4.  A  promise  to  confer  a  benefit,  render  a  service,  suffer 
a  detriment  or  marry  is  as  good  a  consideration  as  doing  the 
act  would  be.  Thus  mutual  promises  may  be  considerations 
for  each  other.  If  A  promises  B  to  work  for  him  for  a  year 
or  to  convey  land  to  him  at  a  certain  time  and  B  in  return 
promises  A  to  pay  him  for  so  doing,  the  agreement  consists  of 
two  promises,  performable  in  the  future,  each  of  which  is  the 
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xxeonted  and  Consideration   for    the   other.     A  consideration  consisting  of  a 

executory  ^        ^  ,  , 

considsra-    promlso  18  Called  an  executory  consideration  ;  any  other  kind  of 

consideration    is  said   to   be    executed.      But  a  promise  to  do 

something  which  the  promisor  is  already  legally  bound  to  the 

i^,.     promisee    to    do    is   not   available  as  a  consideration.     Thus  a 

promise  by  a  debtor  to  his  creditor  to  pay  the  debt  according 

to  ifs  tenor  is   not   a   consideration  for  any  agreement  on  the 

part  of  the  creditor;   but  a  promise  to  pay  the  debt  before  it 

comes  due  or  to  pay  it  at  a  particular  place  where  the  debtor 

is    not    bound    to   pay    it,    or   to  deliver  something  else  than 

Perfonnanoe  mouey  iu  payment,  may  be  a  consideration.     In    like    manner 

the  actual  doing   of   an    act    that  the  party  is  already  bound 

to  the  other  to  do,    e.g.    the  actual  payment  of  a  debt^  never 

amounts  to  a  consideration. 

Tbe  existence         5-     ^hc  cxistencc  of  a  debt    is   a   sufficient  consideration 

V^duty!  for  an  agreement  by  the  debtor  with  the  creditor  to  pay  it 
according  to  its  tenor,  but  not  for  any  other  agreement,  e,g. 
not  for  an  agreement  to  pay  it  before  it  falls  due.  The 
same  is  perhaps  true  of  the  existence  of  any  other  legal  duty, 
but   there   is    some    doubt  as  to  this.      So  far  as  an   existing 

Imperfect  legal  duty  amounts  to  a  consideration  for  a  promise  to  per- 
form it,  an  imperfect  duty  is  as  good  as  a  perfect  one.  This 
is  one  of  the  ways  in  which  an  imperfect  duty  may  some- 
times be  enforced.  Thus  if  a  debt  has  become  outlawed  by 
lapse  of  time,  so  that  no  action  will  lie  to  recover  it,  it  may 
Moral  duties,  be  revived  by  a  new  promise  to  pay  it.  But  a  mere  moral 
obligation  will  never  have  the  force  of  a  consideration.  Thus 
the  father  of  a  bastard  child  is  under  the  strongest  moral 
obligation  to  support  the  child,  or  the  father  of  any  child  to 
give  him  a  proper  education  according  to  his  ability,  but  this 
moral   obligation  is  not  sufficient  to  support  an  agreement  by 

Beieaseof  the  father  to  do  so.  The  release  of  a  perfect  or  imperfect 
legal  duty,  however,  as  distinguished  from  its  existence,  being 
equivalent  to  the  payment  of  money  and  being  a  benefit  to 
the  releasee  and  a  detrunent  to  the  releasor,  is  a  consideration 
for  any  sort  of  an  agreement. 

i^oreaitd  6.    The    love    and    affection    supposed    to    exist   between 

A  ec  on.    i^ijgj^i^QJ  ^j^^  ^jf^  Qj.  i)etween    members  of  the  same  family  is 
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a  consideration  sufficient  to  support  some  agreements  between 
them. 

7.     The  purpose  of  founding  or  supporting  a  public  charity,     ceruin 
such  as  a  church,   school  or  hospital,  of  making  provision  for    purpoaei. 
one's    family  or    providing   a    fund  for  the    payment  of  one's 
debts,  is  in  certain  cases  regarded  in  equity,  but   not  at  law, 
as  a  consideration. 

Considerations  of  the  first  fire  kinds  above  mentioned  are     valuable, 

good  and 

called  valuable   considerations:    those  of  the  sixth  class  good,   mentor ou« 
and  those  of  the  seventh  meritorious  considerations.     A  valu-      ^^'^'^ 
able   consideration    is   usually   said    to   consist   of   money   or 
money's  worth, 

365.    The   consideration  of  an  agreement  must  exist  at  Tim«orth« 

^^  ^  ^  conAideraiiou 

the  time  of  the  agreement.  If  A  renders  services  to  B  not 
expecting  to  be  paid  for  them,  and  B  afterwards  agrees  to 
pay  him,  the    services  do  not  .constitute  any  consideration   for 

the  agreement. 

The  agreement  must  be  made  with  the  person  who  Fromwiom 
furnishes  the  consideration  or,  as  the  technical  expre^sicm  uo^'ouicl 
is,  from  whom  the  consideration  moves.  If  A  pays  money  to 
B  and  in  return  B  makes  an  agreement  with  C,  there  is  no 
consideration  for  the  agreement.  But  the  performance  of  the 
agreement  may  be  for  another's  benefit,  as  if  B  agrees  with 
A  to  pay  money  to  C.  The  consideration,  however,  need  not 
be  rendered  to  any  party  to  the  agreement.  If  A  at  B's 
request  renders  services  or  pays  money  to  C,  that  is  a  sufficient 
consideration  for  an  agreement  by  B  with  A. 

It  seems  that  in  theory  the  consideration,  when  it  is  ^'a^"*^  »•  ^^e 
a  valuable  one,  must  be  equal  in  value  to  that  which  is  ^'^°' 
given  or  promised  in  return  for  it.  Therefore  the  payment 
of  a  smaller  sum  of  money  is  not  a  sufficient  consideration 
for  a  contract  to  pay  at  once  and  unconditionally  a  larger 
sum ;  or  the  relinquishment  of  an  invalid  claim  or  the 
transfer  of  a  supposed  rig'it  which  does  not  really  exist, 
e.g.  the  assignment  of  a  void  patent,  is  not  a  consideration 
for   any    agreement.       But    this    principle    is    subject    to    an  Presumption 

,       ,  •*  to  TalU6. 

exception    or   qualification    which    in    the    great    majority   of 
cases   makes   it   practically  inopenitive,  and  has  caused  it  to 
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be  commonly  said  that  any  considaration  is  snfficient  whatever 

its  value.  That  exception  is  that  in  every  case  where  the 
value  of  a  thing  can  not  be  declared  as  matter  of  law  the 
parties  are  allowed  to  put  whatever  valuation  they  please 
upon  the  things  with  which  they  deal,  and  when  they  agree 
to  give  one  thing  for  another  the  law  presumes  that  they 
estimate  them  at  the  same  value.  The  value  of  money  is 
a  matter  of  legal  cognizance,  and  a  supposed  right  which 
is  void,  i.e.  which  is  no  right  at  all,  has  legally  no  value. 
But  the  value  of  all  other  things,  rights  and  services  is 
matter  of  opinion.  Therefore  practically  in  most  cases  it 
makes  no  difference  what  the  actual  value  of  the  con- 
sideration is,  provided  it  has,  or  in  contemplation  of  law 
may  have,  any  value  at  all,  because  it  is  conclusively 
presumed  to  have  the  same  value  as  what  is  done  or  given 
in  exchange  for  it.  A  fine  estate  may  be  sold  for  a  song; 
and  the  payment  of  a  small  sum  of  money  is  a  sufficient 
consideration  for  an  agreement  to  pay  a  larger  one  on  a 
condition  or  at  a  future  time,  the  condition  or  the  delay 
introducing  an  element  of  uncertainty  and  individual  estim- 
ation into  the  value  of  the  latter  sum.  Also  a  chance  is 
vaiaeofa  regarded  in  law  as  having  some  value.  A  person  may  buy 
the  fish  which  a  fisherman  shall  take  in  the  next  cast  of  his 
net,  and  must  pay  the  price  although  the  net  comes  up 
empty.      On    the    same    principle    the   assignment  of  a    right 

compTomiaM.  whosc   Validity  is   disputed  or  the  release  or  compromise  of  a 
doubtful    claim,   if   the  dispute  or  doubt  is  bona  Jide,  may  be 
a  consideration  for  an  agreement,  although  the  right  or  claim 
turns   out  to  be  wholly  worthless. 
Illegality.  366.     The  validity   of  an    agreement  may  be  affected  by 

illegality.     An    illegal  agreement  is  one  that  involves  or  pro- 
vides  for   the    doing   of   an    illegal    act.      For   this   purpose, 

Acts  treated  howevcr.    Certain   acts    which   are    not    otherwise    illeiral    are 

u  illegal.  ^  ° 

reckoned  among  illegal  acts ;  that  is,  they  are  illegal  only  for 
the  purpose  of  affecting  the  validity  of  agreements.  The  acts 
may  be  done,  but  no  agreement  is  allowed  to  be  made  for 
Immoral  acta  the  doiug  of  them.  Among  these  are  included  certain  gross 
offences   against    morality   and   decency,   such   as   fornication 
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ivhicli    was   not   a   crime   at   comuon    law.      A    coDtract    for 

the    hire    of   a   prostitute    is    illegal.      There    are    also    many  AKreemems 

acts,   agreements    for    the    doing    of    which    are    said    to   he      poucy. 

illegal  as  being  against   public  policy.     Thus  a   public  officer  Anignmmii 

is   at    liberty  to  pay  over    his    salary  to  another    person,  but 

an  agreement   to   do    so,   an   assignment  of  his  salary   before 

he    receives  it,  is  invalid.      Also  it  is  not  wrongful  to  induce     Marriage 

one  person    to  marry  another,  but  a  contract  to  pay  a  person    «>ntiacta. 

for   procuring  a  marriage,  which  is  called  a  marriage  brokage 

contract,  can  not  be  enforced.     The  same  is  true  of  a  contract     usuriotw 

coutracts. 

to  pay  a  higher  rate  of  interest  than  the  law  allows,  though 
at  common  law  there  is  nothing  unlawful  in  actually  paying 
or  receiving  usurious  interest.     Among  the  most  important  of  contracts  in 

roBlraint  of 

these  quasi-illegal  contracts  are  certain  contracts  in  restraint  trad«. 
of  trade.  Prima  facie  any  person  has  a  right  to  engage  in 
almost  any  lawful  occupation,  and  it  is  for  the  public  interest 
that  men  should  not  lie  idle.  Therefore  a  contract  by  which 
a  person  binds  himself  not  to  engage  in  a  particular  occupa- 
tion is  as  a  general  rule  void  as  being  against  public  policy. 
But  a  contract  in  partial  restraint  of  trade  may  be  valid,  if 
the  restriction  is  not  unreasonable.  Such  contracts  are  often 
made  when  a  person  sells  out  his  business  or  retires  from  a 
partnership  or  from  the  service  of  an  employer,  and  agrees 
not  to  carry  on  a  business  in  competition  with  the  one 
which  he  has  left.  The  restraint  must  not  be  unlimited  as 
to  sfuice,  that  is,  the  limits  within  which  the  party  is  not  to 
carry  on  business  must  be  specified,  except  when  a  person 
binds  himself  not  to  do  business  in  competition  with  his 
partner  or  employer  while  the  relation  between  them  subsists ; 
and  the  restriction  must  be  no  greater  than  in  the  circum- 
stances is  reasonable  for  the  protection  of  the  other  party. 

A  bet  or  wager  was  valid  at  common  law,  and  an  action     wagecB. 
could  be  brought  upon  it.     But  it  is  now  regarded  as  against 
public  policy,  and  courts  refuse  to  entertain  such  actions. 

367*     The  illegality  may  be  related  to  the  agreement  in   Beiationof 
either   of  three    ways :   (1)  the  act   agreed   to   be   done   may      to  tbo 
be  itself  illegal,  or  (2)  the   consideration    for   it   may   consist 
in   the   doing   or   in   a   promise   to   do  an  illegal  act.    Such 
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would  be  a  contract  to  commit  a  crime  or  to  pay  a  person  for 
committing  one.  In  these  cases  it  makes  no  diffeience  whe- 
ther the  parties  know  that  the  act  is  unlawful  or  not.  (3) 
The  act  agreed  for  and  the  consideration  may  both  be  legal,  but 
the  agreement  may  be  made  in  order  to  accomplish  some 
unlawful  purpose,  as  for  example  if  a  house  is  let  to  be 
used  for  a  bawdy-house.  An  agreement  for  the  purpose  of 
defrauding  creditors  is  of  this  nature ;  as  to  the  creditors  it 
is  fraudulent,"  but  as  between  the  parties  it  is  illegal.  If 
both  parties  have  the  unlawful  intent,  the  agreement  is 
illegal  as  to  both  of  them;  but  if  one  is  innocent,  the  agree- 
ment is  not  illegal  as  to  him.  The  mere  fact  that  one  party 
suspects  or  even  believes  that  the  other  is  making  the  agree- 
ment for  an  unlawful  purpose  does  not  make  it  illegal  as  to 
the  former  unless  he  shares  in  the  unlawful  purpose. 
Effector  368.     The  rule  as  to  the  validity  of  illegal  agreements  is 

agreeiuenta.  that  the  law  will  not  give  any  assistance  to  a  guilty  party 
either  to  enforce  or  to  rescind  the  agreement,  but  will  leave 
him  in  the  situation  where  it  finds  him ;  the  practical  effect  of 
which  is  that  the  agreement  is  valid  so  far  as  it  is  executed 
but  is  unenforceable  by  the  guilty  party  so  far  as  it  remains 
unexecuted.  Ex  turpi  causa  non  oritur  actio,  and  in  pari 
delicto  potior  est  conditio  defendentis.  Thus  if  A  assigns 
his  property  to  B  in  order  to  defraud  his  creditors,  the 
transfer  is  valid,  B  becomes  the  owner  of  the  property,  and 
A  can  neither  get  the  property  back  nor  recover  any  price 
that  B  may  have  agreed  to  pay  him  for  it.  But  where  the 
illegality  is  only  in  the  purpose  for  which  the  agreement  was 
made  and  not  in  the  act  agreed  for  nor  in  the  consideration, 
an  innocent  party  may  enforce  the  agreement.  An  exception 
to  the  above  rule  is  found  in  certain  cases  where  the  agree- 
im^^^uM^to  ™^^^  ^^  made  illegal  for  the  purpose  of  protecting  one  party 
to  it  against  the  other;  e.g,  the  laws  prohibiting  the  taking 
of  usury  are  enacted  for  the  protection  of  borrowers  against 
lenders.  In  those  cases  the  parties  are  not  regarded  as  being 
in  pari  delicto,  and    if   the    agreement  has  been  executed  the 

85  See  2321. 
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law  will  asnally  permit   the   less  guilty  party   to   rescind    it 

and  recover  back  what  he  has  given   under   it.     Also   if  the   Property  or 

,  ,  -  -1  ...       money  de- 

mere  possession  of  property  is  transferred  or  money  is  paid,  ^^'STf?! 
i.e,  the  possession  of  a  fund  is  transferred,  in  pursuance  of  p»»nxwe. 
an  unlawful  purpose,  and  nothing  more  has  been  done  to 
carry  out  the  purpose,  but  the  property  or  money  remains  in 
the  hands  of  the  original  transferee,  it  may  be  recovered 
back  from  him ;  e.g.  money  deposited  with  a  stakeholder  on 
an  illegal  wager  may  be  recovered  before  he  has  paid  it  to 
the  winner. 


S.    O0NTRACT8. 

869.  A  contract  is  an  agreement  that  takes  the  form  of  Definition 
a  promise;  wherein  a  party  promises  that  he  will  do  or 
abstain  from  doing  some  act  in  the  future ;  that  some  event 
other  than  an  act  of  his  shall  or  shall  not  happen  in  the 
future,  e.g.  that  a  certain  ship  shall  arrive  in  port  by  a  time 
fixed  or  that  some  third  person  shall  duly  pay  a  debt  or  perform 
a  duty  which  he  owes ;  or  that  some  fact  exists  or  has  existed, 
as  where  the  seller  of  a  horse  warrants  him  to  be  sound. 
The  effect  of  a  contract  is  to  create  a  new  right  in  personam;^  Eflfectof* 
wherein  it  differs  from  an  assignment  or  conveyance,  by  which 
an  existing  right  either  in  rem  or  in  personam  is  transferred 
from  one  person  to  another,  and  from  a  release,  by  which  a 
right  is  extinguished. 

370.    Contracts  are  either  express  or  implied.     An  express  Expre5<iand 
contract  is  one  in  which    the    promise    is    explicitly  stated  in     coouaciii 
spoken  or  written  words,  while    in    an    implied  contract  it  is 
inferred  from  the  party's  conduct.     A  contract  may  be  implied 
in  fact  or  in  Uw.     In    the    former  case    the    parties  actually    contmots 
intend  to  make  a  contract,  but  do  not  take   the   pains  to  put     in  fact. 
it  into    words;   and   the   question    of   the  existence   of   Buch 
an  intent   is   one   of  fact.      There    is   no  essential   difference 


s^Tbe  word  contract  ie  also,  though  leas  properly,  used  to  denote  the 
duty  or  right  created  by  the  contract,  the  contract  obligation,  aa  when  we 
speak  of  assigning  or  diachaiging  a  ooatract 
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between    such    implied    contracts    and   express  ones ;  both  are 

actual  contracts. 

CbntraotB  A  coutract   implied  in  law  arises  when  from  the  conduct 

in  law.      of  the  partios  a  presumption  of  law,  and  not  merely  of   fact, 

is    raised    that    they   intended   to   make    a  contract;   and  the 

qneBtion  of  the   existence   of  the  contract  is  one  of  law.      In 

most  cases  where  the  law  implies  a  contract  there  is  an  actual 

intent  to  make  one,  the  presumption  of   law  accords  with  the 

natural  inference  from  the   facts;   but  this  is  not  necessarily 

so,  the  contract   may  be  purely  fictitious.      Contracts  implied 

in  law   are  of  two  sorts,  those  where   the   presumption  is  not 

absolutely  conclusive  and  those  where  it  is. 

PreBiimption  371.     lu  the  first  kind,  although   the  presumption  is  not 

of  a  contract  ,  ,,  i.-. 

not  absolutely  absolutely  couclusive,  yet  it  is  more  than  merely  prima  facte  ; 
it  can  not  be  rebutted  by  showing  simply  that  the  parties  did 
not  intend  to  make  any  such  contract,  e.g.  that  they  did  not 
think  about  the  matter  at  all  and  therefore  did  not  intend 
to  make  any  contract  about  it.  That  is  the  very  case  that 
the  law  desires  to  provide  for.  But  it  may  be  rebutted  by 
proof  that  both  parties  actually  intended  not  to  make  such 
a  contract,  e,g.  that  there  was  an  actual  agreement  inconsis- 
Noirapiiod  tent  with  it.  The  law  will  not  imply  a  contract  where  there 
wheie  there  is  au  actual   coutract    covermg  the  same    ground,  or  lorce    an 

Is  au  •1  rfk 

exi)reasone.  implied  coutract  upon  the  parties  against  the  will  of  both  of 
them.     The  presumption  of  a  contract  belongs  to  the  class  of 
conditionally  conclusive   presumptions. 
Implied  terms  372.     When  parties  have  made  an  actual  contract,  either 

iu  actual  11- 

contracts,  express  or  implied  in  fact,  the  law  sometimes  annexes  im- 
plied terms  or  conditions  to  it,  on  the  assumption  that  that 
was  what  the  parties  really  intended  or  would  have  intended 
if  they  had  thought  about  the  matter.  Thus  when  a  servant 
is  hired  there  is  usually  an  implied  term  in  the  contract 
that  the  master  shall  not  be  responsible  to  the  servant  for 
any  injury  which  the  latter  may  sustain  from  the  negligence 
of  his  fellow  servants ;  but  the  parties  may  if  they  choose 
agree  that  the  master  shall  be  responsible.  So  in  the  sale 
of  provisions  there  is  often  an  implied  warranty  or  contract 
by  the  seller  that  they  are  wholesome   or   fit   to   eat.      Some 
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of  the  moel  important  of  these  implied  terms  are  as 
follows. 

When   things  are  sold  or   services  are  rendered    for   pay,    K«a»D«bie 

pric6  or  taIm^ 

and  there  is  no  agreement  as  to  the  price,  the  law  implies  that 
a  reasonable  price  shall  be  paid,  as  much  as  the  thin^^s  were 
worth,  quantum  valebant,  or  as  much  as  the  partv  rondering 
the  services  has  deserved  to  have,  quantum  merui^y  If  there 
is  a  customary  or  market  price,  that  will  be  taken  as  the 
reasonable  price. 

When  a  thing  is  agreed  to  be  done  and  no  time  is  fixed    ^Timeof 

.  doing  acti. 

for  doing  it,  it  must  generally  be  done  within  a  reasonable 
time.  If  money  is  to  be  paid  and  no  time  of  payim^nt  is  ap- 
pointed, it  is  said  to  be  payable  on  demand;  but  this  means 
that  it  is  payable  immediately.  In  this  case,  theref^rt',  or  even 
though  it  is  expressly  made  payable  on  demand,  no  actual 
demand  is  necessary,  but  suit  may  be  brought  for  the  money 
at  once  without  any  previous  demand  for  its  payn  » tit.  It  is 
sometimes  said  that  the  bringing  the  action  is  a  d  mtind. 

If  there  is  a  contract  to  deliver  goods  of  a  sptt  jiied  kind,    Qaaiityor 
the  goods  must  be  of  a  merchantable  quality ;   th*^y  need  not 
be  of  the  best  quality. 

A  contract  to  perform  work  implies  that  the  work    shall    Manner  or 

•  doing  work. 

be  done  in  a  reasonably  skilful  and  workmanlike  manner. 
The  same  principles  apply  here  as  where  skill  is  an  element 
in  due  care.^ 

373.    Implied  contracts  where  the  presumption  of  a  con-   ^^^^ 
tract  is  absolutely  conclusive  arise   in  three  classes  of  cases.  p'<»«'"p«o»* 
First,    when    one   person    renders   services   at  the    request   of 
another,    expecting   payment,  and  the    latter   known    or  ought  ^^^^on 
to    know    that    payment    is    expected,    there    is    an    implied      '^^^^ 
contract   by    the    party    requesting  the    services    to    ])ay  their 
reasonable  value.    If  a   man  orders  goods   of  bis   grocer  and 
the    latter   delivers    them    accordingly,    or    if    a    person    steps 
into  a  cab  in  the  street  and  requests  the  driver   to   take  him 

s^Theae  expressioDS  quantum  meruit  and  quantum  valebarU  are  airo  used 
when  an  obligation  to  pay  the  reasonable  value  of  things  or  services 
arises  otherwise  than  by  contract 

«8ee(294c<Mg. 
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to  a  certain  place,  which  the  oabmaa  does,  a  oontraot  of  this 

kind  arises. 
voiimtMy  374.    Secondly,  a  like  contract  is  implied  from  the  volnn- 

ofnrTioes.  tiivy  acceptance  of  services  rendered  without  any  request  but 
in  the  expectation  of  payment,  if  the  acceptor  knows  or 
ought  to  know  of  that  expectation.  Thus  if  a  tradesman 
sends  goods  to  the  house  of  his  customer  without  any  order 
but  in  the  belief  that  the  customer  would  desire  him  to  do 
so,  or  if  goods  have  been  ordered  and  goods  of  a  different  kind 
are  sent  by  mistake,  and  the  customer  accepts  and  uses  the 
goods  knowing  from  whence  they  came,  he  comes  under  an 
implied  contract  to  pay  for  them.  So  if  goods  have  been 
bought  under  a  mutual  misunderstanding  about  .the  price, 
the  seller  supposing  he  was  to  receive  one  price  and  the 
buyer  that  he  wan  to  pay  a  different  price,  there  is  no  actual 
contract,  because  the  minds  of  the  parties  have  not  met, 
and  the  buyer  may  return  the  goods.  But  if  he  has  con- 
sumed or  resold  them,  and  so  can  not  return  them,  he  must 
pay  their  reasonable  value.  But  if  while  a  man  is  absent 
from  home  his  horse  falls  sick,  and  a  horse  doctor  comes  in 
and  treats  the  animal  believing  that  the  owner  will  pay  him 
for  his  services  when  he  returns,  or  if  one  person  owns  the 
lower  part  of  a  house  and  another  the  upper,  and  the  latter 
makes  repairs  on  the  roof  which  are  necessary  for  the  pre- 
servation and  habitability  of  the  entire  house,  there  is  no 
implied  contract  for  payment,  because  the  owner  of  the  horse 
or  the  lower  tenant  has  no  option  whether  to  accept  the 
services  or  not  and  so  does  not  voluntarily  accept  them. 
Qwanoon-  375.     Thirdly,   in   what  are  called  quasi  contracts.     The 

class  of  obligations  known  in  the  Roman  law  as  obligations 
Obligations  quasi  cx  contractu^  was  created  because  it  became  apparent 
•ontractu.  that  in  certain  cases  justice  required  that  a  person  should  be 
subjected  to  an  obligation  who  had  neither  made  a  contract 
nor  been  guilty  of  a  wrong.  It  was  not  assumed  that 
the  transaction  out  of  which  the  obligation  grew  bore  any 
resemblance    to    a    contract ;    but    the    obligation    itself,    in 

»See  2264. 
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whatever  manner  created,  resembled  a  contract  obligation  in 
being  a  primary  obligationi  whereas  obligations  ex  delicto  and 
qwiH  ex  delicto  were  secondary.  The  party  had  not  really 
made  a  contract,  but  was  treated  as  if  he  had.  Then  the 
transaction  by  which  such  an  obligation  was  created  came,  by 
a  natural  and  easy  transition,  to  be  itself  called  a  qttasi 
contract,  not  because  it  resembled  a  contract  but  because  it 
gave  rise  to  an  obligation  resembling  a  contract  obligation. 
A   quasi    contract    in    the    modern    civil    law   is   an    act    or    QHOi<fcoii- 

'  tractB  in  the 

transaction  which   is   not   a   contract  but  which  has  the  same    c^^iii^^- 
effect  as  a  contract  in  creating   an   obligation.     This  does  not 
involve  any  fiction. 

In  the  common  law,  as  will  be  hereafter  explained,*  the    Quamcon- 

•  .  J*     I*     3*  L  t  •      M       ,  tracts  in  fh« 

same  necessity  arose  oi  finding  a  way  to  subject  to  an  common  law 
obligation  a  person  who  had  not  in  fact  made  a  contract, 
but  it  was  met  in  a  different  manner.  A  fiction  was  re- 
sorted to,  and  it  was  conclusively  presumed  that  he  had 
entered  into  a  contract.  The  name  quctai  contract,  which  has 
been  borrowed  from  the  civil  law,  has,  therefore,  somewhat 
changed  its  meaning  in  its  transfer  to  the  common  law ;  it 
denotes  a  contract  which  is  purely  fictitious.  But  the  con- 
ception of  a  quasi  contract  serves  the  same  purpose  in 
both  laws.  Since  the  old  common  law  procedure  has  been 
abolished  in  favor  of  a  more  rational  system,  this  fiction  of 
an  implied  contract  has  become  uselt^^s,  and  in  this  book  the 
obligations  formerly  treated  as  arising  from  such  contracts 
will  be  discussed,  together  with  the  facts  or  transactions 
in  which  they  really  have  their  origin,  under  the  subject 
of  obligations.  A  single  example  will  suffice  here  to  illustrate 
their  nature,  f  When  a  person  in  any  way  gets  possession  of 
money  which  belongs  to  another,  e.g.  by  stealing  it,  finding 
it,  having  it  paid  to  him  by  mistake  or  receiving  it  under 
an  agreement  which  is  afterwards  rescinded  for  fraud,  he 
comes  under  an  obligation  to  repay  it  to  the  owner,  and  is 
presumed  to  have  impliedly  contracted  to  do  so. 

376.    Contracts  are  farther  divided  into  special  and  simple  special  and 

■imple  con. 
■  — ^^^— — _^— ^-^^—^  trocU. 

«See  2927. 
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contracts.     The  writing  containing  a   special  contract  is  itself 
called  a  specialty. 
Special-  Special    contracts   are   either  hy  deed    or   by  record.     An 

coveiianta.   express    promise    contained    in    a   deed   is  called   a   covenant. 
The  verb  covenant  is  usually  employed  in  the  deed  to  express 
the  promise. 
Bonds.  A  bond    is   a   deed   which  begins  by  acknowledging  that 

the  maker  of  the  deed  is  indebted  to  the  other  party  in  a 
certain  sum,  and  then  goes  on  to  declare  that  he  binds 
himself,  and  sometimes  also  his  heirs,  to  pay  it;  the  word 
promise  or  covenant  is  not  ordinarily  used.  If  the  bond 
contains  nothing  more,  it  is  called  a  single  bond.  Single 
bonds  are  now  rarely  used,  an  agreement  to  pay  money  being 
more  often  put  into  the  form  of  a  promissory  note. 

p«nai  bonds.  A  penal  boud,  which  is  the  only  sort  of  bond  at  present 

much  made  use  of,  is  an  instrument  of  a  somewhat  remark- 
able form.  It  begins  like  an  ordinary  single  bond  binding 
the  maker  to  pay  a  sum  of  money,  which  sum  is  called  the 
penalty  of  the  bond.  To  this  is  added  a  clause  containing  a 
condition  subsequent,  that  if  the  maker  or  some  other  person 
shall  do  or  omit  some  act,  or  some  event  shall  happen,  or  some 
fact  exist,  the  bond  shall  become  void.  The  thing  really 
intended  to  be  contracted  for  is  contained  in  the  condition; 
the  penal  sum,  which  constitutes  the  debt  nominally  secured 
by  the  bond,  is  never  expected  to  be  paid,  but  is  inserted  as 
a  means  of  compelling  the  maker  to  perform  the  condition. 
Ko  action  can  be  brought  on  the  bond  so  long  as  the  condi- 
tion is  not  broken ;  but  as  soon  as  a  breach  of  the  condition 
occurs  the  penalty  becomes  a  debt  due,  and  at  common  law  in 
an  action  on  the  bond  the  entire   penalty  could  be   recovered, 

EoHef  against  without  regard  to  the  value  of  the  condition.  Afterwards, 
inlqidtyf  however,  the  courts  of  equity  interfered,  and,  as  the  technical 
phrase  is,  relieved  against  the  breach  of  the  condition  ;^  that 
is,  if  the  maker  of  the  bond  would  pay  to  the  holder  of  it  a 
full  compensation  for  the  damage  which  he  had  actually 
sniTered    by    the    maker's    failure    to    perform,    the    court    of 

«i  See  2  262. 
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equity  would    grant    an    iDJunctioh    forbidding   the    holder   to 

sue  for  the  penalty.     In   modern  times  this  equitable  priticipleseUefatiaw. 

has  been  adopted  in  the  courts  of  law,  and  the   plain tif!'  who 

sues  on  a  penal  bond  can  recover  only  so  much  of  the  penalty 

as  will  fairly  recompense  him  for   his  actual  loss ;    so  that  at 

present  there  is  really  no  reason    for    using  this  clumsy  form 

of  instrument  instead  of  a  direct  covenant.     A  bond  at   com-  obugatiom 

mon  law  was    called   an    obligation,    the    maker   the   obligor,       i«w. 

and    the    party  to  whom  it  was  made  the  obligee.     This  was 

the  usual   meaning    of   the    word    obligation    in   the    common 

law.     A  bond    is    the    form   commonly  used  when  one  person  uae  of  bondo. 

gives  security  for  the  performance  of  some  act  by  another,  so 

that  the  phrase  **  to  give  bonds  "    is    often    used  in  the  sense 

of  giving  Becurity. 

377*  A  contract  of  record  is  either  a  judgment  or  a  jadgmenta. 
recognizance.  The  judgment  of  a  court  of  law  awarding  a 
sum  of  money  to  one  party  against  the  other  creates  a  debt. 
Hence,  under  a  mistaken  idea  that  whatever  creates  a  debt 
must  be  a  contract,  the  judgment  is  called  a  contract  of 
record.  This  is  a  mere  misnomer;  a  judgment  in  no  way 
resembles  a  contract. 

A  recognizance  is  a  kind  of  penal  bond ;  but  instead  of 
its  being  made  by  a  deed,  the  obligor,  called  here  the  recog- 
nitor or  cognizor,  comes  into  a  court  of  record  or  goes  before 
the  clerk  of  the  court  or  some  public  ofBcer  authorized  to  take 
recognizances,  and  orally  acknowledges,  or  recognizes,  himself 
to  be  bound  to  the  obligee^  who  is  known  as  the  cognizee, 
in  a  certain  penal  sum,  conditioned  for  the  performance  of 
some  act  by  himself  or  another;  and  a  memorandum  of  the 
transaction  is  made  in  the  records  of  the  court  or  in  a  record 
kept  by  the  public  oflBcer.  At  the  present  time  it  is  very 
common  to  write  out  the  recognizance  and  file  it  in  the 
court.  It  must  be  signed  by  the  cognizor,  but  need  not  be 
sealed.  In  this  case  it  is  often  in  the  form  of  a  direct 
promise  rather  than  of  a  bond,  and  is  more  commonly  called 
an  undertaking  or  stipulation.  A  recognizance  can  not  be 
osed  for  any  sort  of  a  contract  at  the  parties'  pleasure,  but 
only  on   special    occasions  when  the  law  authorizes    it.      It  is 


Secofrni- 
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takings. 
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mostly  imployed  for  giving  security  in  judicial  proceedings, 
e.g.  where  one  person  gives  bail  for  the  appearance  of  ano- 
ther in  court  or  where  property  has  been  seized  and  is 
restored  on  security  being  given  that  it  shall  be  forthcoming 
if  required, 
considen-  378.     A    spccial    contract   is   a    formal   juristic    act.     It 

^^^tiJ?^  requires  no  consideration  to  make  it  valid.  In  some  of  the 
United  States,  however,  a  consideration  is  necessary  for  a 
contract  by  deed,  but  is  prima  facie  presumed  to  exist  even 
though  not  mentioned  in  the  instrument.  Also  the  courts  of 
equity,  which  usually  pay  very  little  attention  to  forms,  will 
not  enforce  any  contract  unless  it  is  made  on  a  consideration. 
Specialties   Bv  a  siiecialtv  contract  a  man   may  bind  his  heir  as  well  as 

binding  on         "^  *  .  ,  .  "^ 

the  heir.  himscIf,  providcd  the  intention  to  do  so  is  expressed  in  the 
instrument ;  but  only  so  far  as  the  heir  in  fact  inherits  from 
the  maker  of  the  contract  property,  or,  as  it  is  called,  assets; 
a  person  can  not  bind  his  heir  to  pay  any  thing  out  of  his 
own  property. 
aimpiecoQ.  379.     Simple    contracts    comprise    all    contracts,   whether 

formal  or  formless,  not   made  by  specialty.     At   common  law 
no  simple    contract  was  required  to  be  in  writing,    for   which 

pak>i  oon<    reason    all    such    contracts,    even    though  in  fact  written,    are 
still  called  parol,  i.e,  oral,  contracts. 

conqidera-  A    simple    coutract   must   always    have    a   valuable   con- 

tiou  o!  simple    ,  ,  ,  .  , 

oontracL  sideration ;  without  this  the  promise  is  ntidum  pactum  and 
is  entirely  void.  When  the  consideration  is  executory,  so 
■SbSl^Li  ^^**'  ^^®  contract  consists  of  promises  by  both  parties,  each 
promise  forming  the  consideration  for  the  other,  the  contract 
is  said  to  be  bilateral,  e,g.  if  A  promises  to  work  for  B  for 
one  year  and  B  in  return  promises  to  pay  him  wages  at  the 
end  of  each  month,  the  performance  on  both  sides  being  in 
the  future ;  while  if  the  consideration  is  executed  at  the 
time  of  the  contract,  in  which  case  only  one  party  makes  a 
promise,  it  is  called  a  unilateral  contract,  as  in  the  ordinary 
case  of  a  sale  on  credit,  where  the  tiling  sold  is  delivered  at 
once,  and  thus  the  seller's  part  of  the  agreement  is  fully 
performed,  and  the  buyer  promises  to  pay  the  price  at  some 
future  time.    The  words  bilateral  and  unilateral  are  here  used 
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ia  a  different  sense  from  that  in  which  they  are  applied  to 
juristic  acts  in  general;  in  the  latter  sense  all  contracts  are 
hilateral  juristic  acts.* 

380.  If  the  consideration  of  a  contract  fails  entirely,  iuiqtooc 
that  IS,  if  after  the  making  of  the  contract  it  turns  out 
that  the  supposed  consideration  did  not  at  the  time  of  the 
contract  exist  at  all,  the  contract  is  invalid;  for  instance 
if  in  a  sale  the  thing  sold  was  not  the  property  of  the  seller 
and  the  true  owner  afterwards  reclaims  it  from  the  buyer, 
or  if  a  patent  right  is  sold  which  proves  to  be  wholly 
void,  theie  is  no  consideration  for  the  agreement  to  pay  the 
price.  If  money  is  paid  on  a  cousideration  that  wholly  fails, 
it  may  be  recovered  back  by  the  payer  as  a  debt  due  from  the 
payee  to  him.  But  a  partial  failure  of  consideration  does  not  partial 
affect  the  validity  of  the  contract,  the  promisor  must  never- 
theless perform  his  promise,  but  he  may  have  an  action 
against  the  other  party  for  compensation  for  what  he  has 
lost.  In  such  a  case  if  the  promisor  is  sued  for  a  breach  of  his  BMonpnunt;. 
promise  he  may,  by  the  modern  law,  recoup,  or  deduct  from  the 
damages  which  he  would  otherwise  be  bound  to  pay,  so  much 
as  he  has  himself  been  damaged  by  the  partial  failure  of  the 
consideration.  But  by  the  old  law  he  could  not  recoup,  but 
must  pay  in  full  and  then  resort  to  a  cross  action  against  the 
payer  for  the  damage  sustained  by  him. 

4.    Bailment. 

381  •    Bailment^  is  either  of  chattels  or  of  services,  never 
of  land. 

Bailment  of  a  chattel  is  an  a&^reement  under  which  the  BaUmentot 
bailor  delivers  to  the  bailee  the  possession,  but  not  the  owner- 
ship, of  a  chattel,  and  confers  upon  him  a  right  of  possession 
and  sometimes  a  right  of  use,  and  the  bailee  contracts  with 
the  bailor,  expressly  or  impliedly,  not  to  use  the  chattel  in 
any  other  way  than  according  to  the  terms  of  the  bailment, 
to  takes  due  care  to  keep   it  safe   and  restore  it  to  the  bailor 


43  See  j325.         ^sprom  French  baiUer. 
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at  the  end  of  the  bailment,  and  sometimes  to  pay  the  bailor 
for  the  use  of  it.  Or  the  bailor  may  contract  with  the  bailee 
to  pay  him  for  taking  care  of  the  chattel. 

Bailment  of  Bailment   of  services  is  where    the    bailee   undertakes  to 

perform  services  for  the  bailor  with  or  without  pay.  The 
transaction  is  called  a  bailment,  because  the  bailor  is,  or  was 
originally,  regarded  as  committing,  or  in  a  certain  sense  de- 
livering, a  job  of  work  to  the  bailee. 

Bailments  are  divided   into    the    following   classes,  whose 
Latin  names  are  derived  from  the  Roman  law. 
Depodt  Deposit   (depositum)  is    where    the   bailor,    who   is  called 

the  depositor,  delivers  to  the  bailee,  who  is  called  the  deposi- 
tary, a  chattel,  to  be  kept  for  the  former  by  the  latter 
without  pay ;  as  where  a  person  being  about  to  go  upon  a 
journey  deposits  his  valuables  with  a   friend  for  safe  keeping. 

Commodotom.  Gommodatum  is  where  a  thing  is  lent  to  the  bailee  to  be 

used  by  him  gratuitously. 
Mandat*.  Mandate   (mandatum)   is  where  the  bailee,  or  mandatary, 

undertakes   to  perform    services  for  the  bailor,  or  mandator, 
without  reward ;  the  ordinary  case  of  friendly  services. 
Pawnor  Pawu  or  pledge  (pignus)  is  where  the   bailor,  pawner  or 

pledgor,  delivers  the  chattel  to  the  bailee,  pawnee  or  pledgee, 
for  the  latter  to  hold  as  security  for  the  payment  of  a  debt 
or  the  performance  of  some  other  act.^  The  chattel  is  itself 
called  a  pledge.  ^ 

iiettingaad  Letting  and  hiring   (locatio  et  conductid)   covers  all  cases 

except  pignua  where  the  bailment  is  not  gratuitous,  where  a 
consideration  is  given.  It  is  of  three  kinds,  namely,  hiring  of 
chattels,  hiring  of  storage  and  hiring  of  services.  In  all 
these  cases  the  bailor  is  called  in  Latin  locator  and  the  bailee 
conductor.  In  the  first,  the  hiring  of  chattels,  the  bailor  is 
also  called  in  English  the  letter  and  the  bailee  the  hirer. 
But  in  the  last  two,  the  hiring  of  storage  and  services,  the 
bailor,  for  whom  the  storage  is  done  or  the  services  rendered, 
is  the  hirer;  in  other  words,  the  subject  matter  of  the 
bailment,  for  the  purpose  of  fixing   the    English  terminology, 

MSee  2651. 
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18  taken  to  be,  not  the  job  of  work  committed  to  the  bailee 
by  the  bailor,  but  the  services  themselves,  which  the  bailor 
hires  from  the  bailee. 

382.  What  are  known  as  ^tKMt-bailments  are  of  two 
kind^.  When  the  thing  bailed  is  not  to  be  returned  in  specie 
but  in  kind,  as  in  the  case  of  a  loan  of  ])rovi8ions  to  be  con- 
sumed by  the  bailee  or  a  loan  of  money  or  its  deposit  in  a 
bank,  it  becomes  the  property  of  the  bailee,  and  the  transac- 
tion is  not  in  the  strict  sense  a  bailment,  though  generally 
so  called.  A  loan  or  deposit  of  money  may  be  regarded  as  a 
bailment  of  a  fund.^ 

A  person  is  also  called,  though  not  with  entire  propriety, 
a  bailee  who  gets  possession  of  a  chattel  belonging  to  another 
without  any  agreement,  for  instance  by  finding  or  by  a  wrong- 
ful faking. 

3S3.  When  goods  are  stored  in  a  warehouse  it  is  cus- 
tomary for  the  keeper  of  the  warehouse  to  give  to  the  bailor 
a  document  called  a  warehouse  receipt,  in  which  the  ware- 
houseman acknowledges  the  receipt  of  the  goods  for  storage, 
and  agrees  to  deliver  them  to  the  person  named  in  the  receipt 
or  to  his  order  on  payment  of  the  charges  for  storage.  The 
holder  of  the  receipt  may  indorse  on  it  a  direction  to  deliver 
the  goods  to  another  person.^ 


QiMM  bail- 
mcrnt. 


tamable  in 
kind. 


Loan  of 
money. 


PoRipmioa 

without 
•greeiuent. 


Warehouse 
TCceipts. 


5.    Negotiable  Instbuhentb. 

384.    Negotiable  instruments  are  a  kind  of  formal  written   Negotiable 
contracts   that   were    unknown    to   the   common    law  and  are  ^^ 

governed  for  the  most  part  by  the  rules  of  the  law  merchant. 
They  derive  their  name  from  the  fact  that,  contrary  to  the 
rule  of  the  common  law  that  choses  in  action  were  not 
assignable  at  all  and  to  the  rule  of  the  modern  law  that 
when  assigned  they  are  subject  to  equities,  these  contracts  are 
capable  of  being  negotiated,  that  is  assigned  in  such  a  man- 
ner as  to  be  free  from  equities.^    The  most   important  kinds 

«  See  2  219,766. 

^The  effect  of  this  is  the  dame  as  in  a  bill  of  lading.    See  |844. 

47  See  {271. 
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Parties  to 
a  bill. 
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Forei{^  and 
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Sold  of  bills. 


Fromisory 
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Express 
pluUlitA 
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be  sealed. 


Tt>  wliom 


of  Degotiable  instruments  are  bills  of  exchange  and  promissory 
notes. 

385.  A  bill  of  exchange,  which  is  also  frequently  called 
a  draft,  is  an  unconditional  order  in  writing  for  the  payment 
of  a  Bum  of  money  absolutely  and  at  all  events.  The  party 
giving  the  order  is  called  the  drawer,  the  i)arty  on  whom  it 
is  drawn,  who  is  by  it  directed  to  pay  the  money,  the  drawee, 
and  the  party  to  whom  the  money  is  to  be  paid,  the  payee. 
The  bill  is  not  binding  on  the  drawee  until  he  accepts  it, 
which  is  regularly  done  by  writing  the  word  "  accepted " 
across  the  face  of  the  bill  with  the  drawee's  signature,  but  it 
may  be  done  by  the  use  of  any  words  by  which  the  drawee 
signifies  his  assent  to  the  bill,  by  a  separate  writing  or  even 
orally.  After  acceptance  the  drawee  is  called  the  acceptor, 
and  is  the  party  primarily  liable  on  the  bill ;  the  drawer  is 
bound  to  pay  it  only  in  case  the  acceptor  fails  to  do  so  on  due 
presentation  and  demand.  If  the  drawee  refuses  to  accept  it, 
the  drawer  is  primarily  liable  to  pay  it.  A  bill  which  is 
drawn  and  payable  in  the  same  country  is  called  an  inland 
or  domestic  bill ;  if  drawn  in  one  country  and  payable  in 
another,  it  is  a  foreign  bill.  For  this  purpose  the  states  of  the 
United  States  are  regarded  as  foreign  to  each  other.  Foreign 
bills  are  usually  drawn  in  sets  of  two  or  three;  that  is  two 
or  three  parts  or  copies  of  the  bill  are  drawn,  each  of  which 
contains  a  provision  that  it  is  to  be  paid  only  if  the  other 
parts  have  not  been  paid.  Then  the  first  part  presented  is 
paid,  after  which  the  other  parts  become  void. 

A  promissory  note  is  an  unconditional  written  promise 
to  pay  a  sum  of  money  absolutely  and  at  all  events.  The 
promisor  is  called  the  maker  of  the  note,  and  the  party  to 
whom  the  promise  is  made,  the  payee.  A  promissory  note 
must  contain  an  express  promise  to  pay.  A  mere  acknow- 
ledgement of  indebtedness,  such  as  an  "  I.  0.  U.,"  though 
amounting  to  an  implied  promise  to  pay  the  debt,  is  not  a 
promissory  note. 

A  bill  of  exchange  or  promissory  note  must  not  be  sealed ; 
if  sealed,  it  is  a  deed,  and  is  not  negotiable. 

A  bill  or  note  may  be  made  payable   to  the   payee  only 
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or  to  hiB  order,  or  to  the  bearer  without  naming  any  payee,  biiismnd 
In  the  first  case  it  is  valid  between  the  original  parties,  but  ^abiT 
has  not  the  peculiar  attribute  of  being  negotiable.  In  the 
last  case  it  is  payable  to  any  person  who  becomes  the  owner 
of  it.  Prima  facie  any  one  in  possession  of  it  is  the  owner; 
and  the  person  bound  to  pay  is  justified  in  paying  it  in 
good  faith  to  any  one  who  presents  it  for  payment,  and  ought 
to  do  80  unless  he  has  notice  that  that  person  is  not  the  true 
owner. 

386.  Negotiable  instruments,  like  other  simple  contracts,  considem. 
require  a  consideration.^  It  is  usual  to  insert  in  the  instru- 
ment the  words  ''  value  received/'  to  indicate  that  a  con- 
sideration exists.  But  this  is  not  necessary,  because,  whe- 
ther those  words  are  inserted  or  not,  there  is  a  prima  facie 
presumption  of  law  that  the  contract  was  made  upon  a  valu- 
able consideration,  in  which  respect  this  class  of  contracts 
diflfer  from  simple  contracts  in  general.  A  bill  or  note  hav-  Accommodi^ 
ing  no  consideration  is  usually  called  an  accommodation  bill 
or  note. 

387*     A  bill   or  note   may  be  made  payable  on  demand.     Time  of 
at  a  specified  time  in  the  future,  e.g.  on  Christmas  day  next,    ^^™®° 
at  a  fixed  time,  e.g.  thirty  days^  after  its  date,  or  at  a  future 
time  not  fixed  but  certain  to  come,  e.g.  one  month  after  some 
named  person  dies.     If  it   is    payable    on    demand,  the  same    when  de- 

,  .  mnud  is  not 

rule  holds  as  in  other  sorts  of  contracts,  as  against  the  party    neces^arj. 
primarily    liable^    that   an    actual    demand    is    not    necessary 
before  suing.     A  bill  of  exchange  may  also  be  made  payable      sight. 
at  sight  or  at  a  fixed  time   after   sight.     Sight   means   either 
acceptance  or  protest  for  non-acceptance.^    In  the  case  of  bills  nays  of  gnot 
and  notes  not  payable  on  demand    three    days,  called  days  of 
grace,  are   added    to   the    time  expressed    in    the   instrument. 
Thus  a  bill  expressed  to  be  payable  thirty  days  after  its  date 
is  actually  not  payable  until  the  thirty  third  day. 

388.     A  negotiable    instrument   may    be    assigned  in  the  Assignment 

of  bills  and 

"  notes. 

^This  18  a  rale  of  the  common  law  which  has  been  applied  to  these 
instrumeDta,  not  of  the  law  merchant.  It  is  subject  to  exceptions  in  fiivor 
of  a  Uma  fide  holder  for  value,  as  will  be  explained. 

^For  the  meaning  of  protest,  see  {392. 
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same    manDer  and  with  the  same  effect  as  any  other  chose  in 

Ke^HAtion.  action.  But  by  the  rules  of  the  mercantile  law  it  is  also 
capable   of   being  assigned    in   a   peculiar   manner    known  as 

Indorsement.  negotiatioD.     If  the  Instrument   is   by  its  terms  payable  to  a 

particular   person  or  his  order  or  to  the  order  of   a  particular 

person,  it  is  negotiated  by  indorsement  and  delivery.     Indorse* 

ment  is  either  special  or  general.     A  special    or    full  indorse* 

Special     ment  is  a  written  direction   on   the    back   of  the  instrument, 

'  signed  by  the  payee,  who  is  then   called  the  indorser,  to  pay 

the  money  to  some  person,  called  the  indorsee,  or  to  his  order. 

The    indorsee    can    then    in    turn    indorse    and    negotiate   the 

instrument ;    and    there    may    be    any    number   of   successive 

indorsements.     If   there    is  not   room  for  these  on  the  bill  or 

Allonge,     note,  a  slip  of  paper  called  an  allonge  may  be  annexed  to  it, 

and  the  indorsements   written    on    that.      A    general    indorse- 

indorflement  meut,  or  indorsement  in  blank,  is  where  the  payee  merely 
writes  his  name  on  the  back  of  the  instrument.  It  then 
becomes    payable   to   bearer,   but    any    subsequent  owner  may 

Negotiation  Write  a  special  indorsement    above    the    sitrnature.      A  bill  or 
note  which  is  payable  to  bearer  does  not  need  to  be  indorsed, 
but  may  be  negotiated  by  mere  delivery. 
Holder.  389.     The  original  payee,  after  the  bill  or  note  has  been 

delivered  to  him,  or  any  person  to  whom  it  is  afterwards 
negotiated  and  who  by  the  rules  of  the  mercantile  law  is  the 
owner  of  it*  is  called  the  holder;  but  any  one  in  possession  of 
it  to  whom  it  appears  by  its  terms  to  be  payable,  or,  if  it  is 
payable  to  bearer,  any  one  in  possession  of  it,  is  the  de  facto 
Bona  Mm    holder,  whether  his  possession  is  lawful  or   not.     A  bona   fide 

lioliler  for 

▼aiua,  holder  for  value  is  a  person  to  whom  the  instrument  has  been 
negotiated  for  a  valuable  consideration,  before  it  was  due, 
and  who  has  received  it  in  good  faith  supposing  it  to  be 
valid  and  that  the  person  who  negotiated  it  to  him  had  a 
right  to  do  so."®  Any  holder  is  prima  facie  presumed  to  be  a 
Negotiation  boua  fide  holder  for  value.     Such   a   holder  takes  the  bill  or 

free  from  .    .  ^ 

equiUea.     note    free   from    equities ;    for   instance    if   it    was    originally 

60  See  1 328.    A  pereon  who  takes  a  bill    or  note  after  it  ia  due  is 
deemed  to  have  coiutructive  notioe  of  all  defences  against  it 
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obtained  by  fraud,  so  that  it  was  voidable  in  the  hands  of 
the  original  payee,  it  becomes  valid  when  negotiated  to  a 
bona  fide  holder  for  value,  nor  can  the  drawer,  acceptor  or 
maker  set  off  against  the  holder  any  claim  which  he  may  have 
had  against  the  original  payee  or  any  preceding  holder.  The  Pre«umptioa 
presumption  that  the  contract  originally  had  a  sufficient  con-  ^Con- 
sideration, which  in  other  cases  is  only  prima  faciei  is  con- 
clusive   in    favor  of   a   bona  fide  holder  for  value.     Moreover  Title ofbona 

fide  holder 

such  a  holder  acquires  a  good  title  to  the  bill  or  note  although  fo^  ▼»!»«. 
the  person  who  negotiated  it  to  him  had  none.  Thus  if  a 
bill  or  note  payable  to  bearer  is  lost  or  stolen  and  the  finder 
or  thief  negotiates  it  to  a  bona  fide  holder  for  value,  the 
latter  becomes  the  owner  of  it,  in  which  respect  negotiable 
instruments  resemble  money  but  differ  from  property  in  general. 
But  an  instrument  which  is  absolutely  void,  not  merely  void-  voidinstrn. 
able,  does  not  generally  acquire  validity  by  being  negotiated. 

If  the  person  to  whom    the   instrument   is  negotiated   is  Neeotiaiioa 

^  .  °       ,  ■nbject  to 

not  a  bona  fide  holder  for  value,  that  is,  if  he  takes  it  when  •iuiom. 
it  is  over  due,  or  if  he  pays  nothing  for  it  or  knows  at  the 
time  when  he  receives  it  of  any  circumstance  affecting  its 
validity,  he  acquires  only  the  same  rights  which  the  person  had 
from  whom  he  took  it,  so  that  in  his  hands  it  may  be  subject 
to  equities,  if  it  was  so  in  the  hands  of  his  negotiator.  But 
when  the  bill  or  note  was  originally  void  merely  for  want  of 
consideration,  this  defect  is  cured  and  the  instrument  becomes 
valid,  if  any  holder  of  it  before  it  comes  due  has  paid  a  valu- 
able consideration  for  it.  Thus  if  A  draws  a  bill  on  B  payable 
to  O,  for  the  accommodation  of  G,  and  B  accepts  it  for  the 
like  accommodation,  neither  A  nor  B  receiving  any  considera- 
tion, it  is  invalid  in  G's  hands,  he  can  .not  maintain  any 
action  on  it  against  either  the  drawer  or  accepter.  So  if  G 
makes  a  gift  of  it  to  D,  then  D,  not  being  a  holder  for  value, 
stands  in  no  better  position  than  G,  and  can  not  enforce  pay- 
ment of  it  from  A  or  B.  But  if  D  discounts  it  for  G  before 
it  is  due,  it  becomes  valid  in  D's  hands,  even  though  be 
knew  at  the  time  when  he  took  it  that  it  was  an  accom- 
modation bill;  and  it  is  also  valid  in  the  hands  of  all  subse- 
quent holders.     But  if  G  had  originally  procured  the  bill  by 
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fraud,  and  D  had  discounted  it  with   notice   of   the    fraud,  it 
could  be  avoided  against  him  as  well  as  against  G. 
Effect  of  390.     The  indorsement  and    delivery  of  a  bill  or  note  is 

faidorsement*  _  ,  ,  , 

not  only  an  assignment,  by  which  the  existing  contract  right 
iDdorser's    Is  transferred  to  the  indorsee,    it    is    also    a    new  contract   on 

ooutntct. 

the  part  of  the  indorser  with  the  indorsee  and  with  every 
subsequent  holder,  by  which  the  indorser  agrees  that  if  the 
bill  or  note  is  dishonored,  that  is,  if  it  is  not  acce[ited  or 
paid  by  the  drawer  or  the  party  primarily  liable  upon  it  on 
due  presentation  and  demand,  he,  the  indorser,  if  proper 
notice  of  the  dishonor  has  been  given  to  him,  will  pay  it. 
Each  indorser  therefore  by  his  indorsement  becomes  surety 
to  all  subsequent  holders  for  the  payment;  and  if  the  instru- 
ment is  dishonored,  the  holder  has  the  option  to  sue  any 
party  whose  name  appears  upon  it  as  drawer,  acceptor,  maker 
or  indorser.  He  may  sue  all  such  parties,  if  he  chooses, 
either  separately,  or,  in  most  places  at  present  by  statute, 
jointly  in  one  action  ;  but  he  can  only  have  one  satisfaction. 
But  he  can  not  sue  a  previous  holder  who  has  not  indorsed 
it ;  i.e,  if  A  is  the  holder  of  a  note  payable  to  bearer  and 
negotiates  it  to  B  without  indorsing  it,  B  can  not  have  any 
Qnaiifledin-  actiou  ou  the  uote  agaiust  A.      An  endorsement  may  however 

aonement. 

be  qualified ;  that  is,  the  endorser,  by  express  words  inserted 
in  the  indorsement  itself,  may  make  a  different  contract  from 
the  ordinary  contract  of  endorsement,  or  may  refuse  to  bind 
himself  by  any  contract  at  all,  leaving  the  indorsement  to 
operate  merely  as  an  assignment  of  his  rights  in  the  instru- 
••withont  ment.  If  the  words  "  without  recourse  to  me "  or  equivalent 
recourse.     ^Qj.(]g  q^^    jq^    Jq^   ^^^q  indorsement  is  effectual  as  a  transfer, 

^  but  does  not  amount  to  a  contract  by  the  indorser. 
Indorsement  A  strauger,  who    is    not   a    party    to   or   the   holder  of  a 

'  negotiable  instrument,  may  also  indorse  or  '*  back "  it.  Such 
an  indorsement  is  not  a  negotiation,  because  the  indorser  has 
no  rights  in  the  instrument  which  he  can  transfer.  But  it 
has  nearly  the  same  effect  as  a  contract  as  though  made  by  a 
party ;  that  is,  the  indorser  becomes  surety  to  all  subsequent 
holders  for  the  due  acceptance  or  payment  of  the  bill  or  note. 
It  is  very  usual    for  the   negotiator  of  a  bill  or  note  payable^ 
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to  bearer,  and  therefore  not  requiring  indorsement,  to  indorse 
it  by  way  of  guaranty.  So  far  as  an  indorsement  is  a  con- 
tract the  same  rules  with  respect  to  consideration  apply  to  it 
as  to  the  principal  contract  contained  in  the  instrument.     The     Bight  of 

reconrae. 

right  to  demand  payment  from  a  drawer  or  indorser  who  is 
not  the  party  primarily  liable  is  called  a  right  of  recourse. 

391.     A  bill  of  exchange  which    is   payable  at  sight  and  Presentmriit 

^  ^  *■     "  ^  for  accni>- 

is  entitled  to  grace,  or  which  is  payable  at  a  certain  time  ^^<^ 
after  sight  with  or  without  grace,  must  be  presented  to  the 
drawee  for  acceptance  within  a  reasonable  time  after  it  is 
issued.  Such  presentation  is  necessary  in  order  to  determine 
when  the  bill  becomes  payable  ;'^  and  if  it  is  not  made  in  due 
time,  the  drawer  and  indorsers  are  discharged  from  liability. 
Any  other  bill  may  be  presented  for  acceptance  at  any  time 
before  it  is  due,  but  need  not  be. 

If  acceptance  is  refused,  the  bill  is  said  to  be  dishonored  Dishonor  by 

*  nou-accep- 

by  non-acceptance,  and  the  holder  may  at  once  sue  the  drawer      ^*°*=«- 

and    indorsers,    without    waiting    for   the    bill    to    come    due. 

After  a  refusal  by  the    drawee,   however,    any    person,  if  the   Acceptnnce 

holder  consents,  may  accept  the  bill  "  for  the  honor  "    of   the 

drawer  or  of  an    indorser.     Sometimes    the   drawer   names   in  Ooseofnced. 

the  bill  or  an  endorser   in    his   endorsement   some    person    to 

whom  the  bill  is  to  be  presented    if   it    is   dishonored  by  the 

drawee.     Such  a  person  is  called  the  drawee  or  referee  in  case 

of  need,  or  simply  the    "  case  of  need."     It    is    not   usual    in 

the  United  States  to  designate  a  case  of  need. 

When    the    bill  or  note    falls  due  it  should  be  presented  pre»eT>tTn<>nt 
by  the  holder  to  the  drawee,  accepter  or  maker  for  payment.    **'^"^ 
If  it  is  not  duly  presented,  all  the  parties  secondarily  liable, 
i.e.  the   drawer   and    indorsers,    are   discharged  from  liability.  Dishonor  by 
If  payment   is  refused,  the  instrument  is  dishonored    by   non- 
payment.    It   may    then    be    paid  by  any  one    for    the  honor  Payment  for 
of  any    party    to   it,  or   presented  for  payment  to   a   case,  of 
need. 

592.     When    8    bill   or  note  is  dishonored  by  refusal    of    Duties  of 
either    acceptance   or    payment,   the    holder,   if  he    wishes    to    diBbouur. 

nSee  {887. 
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ivith. 


enforce  payment  from  the  drawer  or  indorser,  must  take  the 
following  stepB  to  preserve  his  right  of  recourse. 

If  a  case,  of  need  is  named  in  the  instrument  he  must 
present  it  to  the  case  of  need;  but  presentation  to  a  case  of 
need  named  in  an  endorsement  is  probably  optional. 

If  the  instrument  is  a  foreign  bill  of  exchange,  it  is 
necessary  for  the  holder  to  have  it  duly  protested.  Inland 
bills  or  notes  need  not  be  protested,  but  it  is  very  common 
to  protest  them.  The  protest  is  made  by  a  notary  public, 
who  makes  a  formal  presentation  of  the  instrument,  and,  if 
acceptance  or  {Uiyment  is  refused^  draws  up  a  written  state* 
ment,  called  a  protest,  mentioning  the  fact,  date  and  place  of 
presentation,  the  refusal  to  accept  or  pay,  and  a  declaration 
that  the  holder  protests  against  all  parties  concerned  for  pay- 
ment of  the  amount  due  and  expresses.  The  protest  is  signed 
by  the  notary,  sealed  with  his  official  seal  and  annexed  to 
the  instrument.  Generally  the  instrument  is  merely  noted 
for  protest  at  the  time  of  dishonor;  that  is  the  notary  makes 
a  brief  memorandum  upon  the  instrument  of  the  date  of  the 
dishonor.  The  formal  protest  can  be  drawn  out  at  any 
time. 

Prompt  notice  of  the  dishonor  and  of  the  protest,  when 
protest  is  necessary,  must  be  given  to  all  other  parties  who 
are  liable  on  the  note.  Notice  is  usually  sent  by  mail.  If 
the  holder  does  not  know  the  address  of  the  parties  to  whom 
notice  should  be  given,  he  may.  enclose  the  notices  to  the 
person  from  whom  he  received  the  bill  or  note,  with  a  request 
to  him  to  forward  them,  which  he  is  bound  to  do  in  order  to 
retain  his  right  of  recourse  against  them. 

Presentment  and  notice  are  dispensed  with  in  certain  cases 
when  they  are  imposible,  e.g.  if  the  person  to  whom  present- 
ment should  be  made  or  notice  given  can  not  be  found,  or 
when  they  would  be  nugatory  and  useless,  e,g.  when  the 
drawer  or  indorser  to  whom  notice  would  be  given  is  really 
the  principal  debtor,  as  when  the  bill  or  note  was  made 
originally  for  his  accommodation  under  an  agreement  that 
he  should  provide  for  its  payment,  and  he  had  no  reason  ta 
suppose  that  it  would  be  honored. 
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When   a   bill   or   note   is    paid,   it   mnst  be  surrendered  samnderm 
to  the  person    payiog ;    surrender  and  payment  are  concurrent 
conditions. 

393.  A    check   or  cheque   is  a  bill   of  exchange  drawa      checki. 
by  a  customer  on  a  bunk  and  payable  on  demand.     It  is  not 

usual  to  have  checks  accepted;  but  in  the  United  States  it  is    certiryin« 

very  common  to  present  the  check  and  have  it  *  certified"  by     ®^®^^** 

the  bank  as  "good"  before  negotiating  it.     This  is  equivalent 

to  acceptance,  and  makes  the  bank  absolutely  liable  to  pay  tlie 

check.     Unless  the  check  is  certified,  the  bank  owes  no  duty  to     Daty  of 

the  holder  of  it  to  pay  it ;  but  there  is  always  a  contract,  either   pnyoiMcka. 

express  or  implied,  between  the  bank    and    its    customer  that 

it  will  pay  his  checks  if  it  has  sufficient  money  of  his  in  its 

hands  available  for  that  purpose,  and  he  may  have  an  action 

against   the   bank    for   improperly  refusing  to  his  pay    checks. 

In  England    the    practice    of   "  crossing ''   checks    prevails,    as 

a   precaution    against   fraud.      Two    parallel   lines    are   drawn     croMiQc 

across  the  face  of  the  check  and  the  words  "  and  Co."  written 

between    them.     When    this    is   done,  the  check  will  only  be 

paid  on  being  presented  though  a  banker ;  that  is,  the  holder 

of  the  check  in  order  to  obtain  payment    must    deposit    it    in 

some  bank.     A  check  must  be  presented  for  payment  promptly,  Pnwentmeiii 

which  usually  means  that  it  must  be  presented    or    forwarded  '^^'p*'™^^ 

for  presentation  the  same  day  that  it  is  received  by  the  payee 

or  the  next  day.     lif  this  is  not  done,  the  drawer  is  discharged 

from  liability  so  far    as  he    may    have    been   damaged  by  the 

delay,    e.g.    if   the    check    would    have    been    paid  on   prompt 

presentation,  but    during    the    delay  the    bank    fails    and   the 

check  is  therefore  not  paid,  the  drawer  can  not  be  called  upon 

to  pay.     A  banker    has    no   right  to  pay  a  check  after  notice    Death  or 

of  the  death  or  bankruptcy  of  the  drawer.  of  draper. 

394.  Bank   bills  and    other   kinds    of   paper   money   are   Bankbiiis. 
promissory  notes  payable  on  demand. 

Bonds   or    debentures   issued  by  governments  or   corpora-  DebeatuMb 
tions  for  the  purpose  of  borrowing  money,  if  not  under  seal, 
are  promissory  notes,  and  if  made  payable   to  order  or  bearer 
are  negotiable.    If    they   are    sealed,  they  are  properly  deeds,      smo. 
and   would    not   regularly   come    under   the   rules  of  the  law 
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merchant  as  negotiable  instraments.  But  hj  custom  they  are 
at  [iresent  treated  as  negotiable,  if  expressed  to  be  so,  and 
probably  that  custom  has  now  acquired  the  face  of  law.  The 
interest  on  such  bonds  is  usually  payable  at  fixed  times  by 
Coapons.  instalments,  for  example  semi-annually,  and  a  small  writing 
called  a  coupon  for  each  separate  instalment  of  interest  is 
attached  to  the  bond,  which  is  to  be  detached  and  presented 
for  payment  when  that  instalment  falls  due.  If  a  coupon 
contains  an  express  promise  to  pay,  it  is  a  promissory  note, 
and  may  after  being  detached  from  the  bond  be  separately 
negotiated. 

6.      BUBBTYSHIP  OB  GuABANTT. 

8ax«t7.  895.    A  surety   is   a   person  who  by  agreement  becomes 

responsible  for  a  debt  of  another  or  for  the  performance 
by  another  of  some  act ;  as  if  A  agrees  with  B  that,  if  B 
will  lend  money  to  C  or  sell  goods  to  0  on  credit,  A  will 
be  responsible  to  B  for  the  payment,  or  if  0  is  arrested  and 
A  gives  bail  that  G  will  appear  in  court  and  stand  trial. 
The  person  for  whom  security  is  given  is  called  the  principal. 

XdAbflityof  Suretyship  implies  a  personal  liability  on  the  part  of  the 
surety.  If  A  mortgages  his  property  to  secure  B's  debt  but 
does  not  become  personally  responsible  for  the  debt,  he  is  not 
a  surety.  A  surety  may  become  unconditionally  and  primarily 
liable  to  the  creditor  for  the  debt,  so  that  the  creditor  can 
treat  him  as  the  principal  debtor  and  sue  him  at  once  for 
the  debt  without  first  resorting  to  the  actual  principal,  or  he 
may  bind  himself  only  secondarily  and  conditionally,  so  that 
the  creditor  must  first  endeavor  to  get  his  pay  from  the 
principal  before  calling   upon    the    surety  to  pay.     The  latter 

OnuMity.  sort  of  Suretyship  is  often  called  guaranty."^ Thus  if  G  lends 
money  to  B  and  A  becomes  surety,  a  very  common  form  is 
for  A  and  B  to  make  a  joint  bond  or  joint  promissory  note  to 
G,  on  which  they  are  both  primary  debtors  as  to  G,  though  as 

02  The  word  guarantee  is  often  improperly  used  fbr  guaranty.  Guarantee 
meanB  the  creditor  to  whom  the  guaranty  is  given.  The  verb  is  also  properly 
guaranty,  not  guarantee. 
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between  themselves  they  are  principal  and  surety.  But  if  A 
draws  a  bill  of  exchange  on  B  in  G's  favor  and  B  accepts 
the  billy  B  is  the  primary  debtor  and  A  stands  a  as  mere 
guarantor,  who  can  not  be  sued  until  the  bill  has  been  duly 
presented  to  B  for  payment  and  dishonored. 

By  the  statute  of  frauds  a  contract  of  suretyship,  being    statnt^of 
an  ''agreement  to  answer  for  the  debt,  default  or  miscarriage 
of  another/'  requires  writing. 

The  contract  of  suretyship  is  vberrima  fide,  and  is  vitiated  The  coutnct 
by  any  wilful   and    material   concealment  or   false  representa-        ^<^' 
Hon   on    the    part   of  the   creditor   to    whom  surety  is  given, 
even  without  actual  fraud." 

The  surety  is  also  discharged,  if  without   his   consent  the    Dischanre 

,  of  maeiy. 

creditor  makes  any  agreement  with  the  principal  debtor  whereby 
the  obligation  between  them  is  varied  or  the  time  of  payment 
extended,  or  if  any  thing  is  done  by  the  creditor  by  reason 
of  which  the  surety  is  more  likely  to  be  called  upon  to  pay 
or  is  deprived  of  any  remedy  which  he  would  have  had  for 
his  reimbursement  in  case  he  has  to  pay.  The  contract  is 
strictly  construed  in  the  surety's  favor,  and  he  shall  not  be 
placed  under  any  greater  or  different  responsibility  or  exposed 
to  any  greater  danger  of  loss  than  he  originally  agreed  to 
assume.    But    mere   omission  by  the   creditor  to  enforce  pay-  Delay  in  ra- 

tag  princii>al« 

ment  of  the  debt  from  the  principal  when  it  comes  due,  if 
there  is  no  actual  agreement  on  his  part  not  to  enforce  it, 
does  not  discharge  the  surety,  because  he  is  not  injured  by  it. 
He  may  protect  himself  by  paying  the  debt  and  then  resorting 
to  any  remedies  that  he  may  have  for  his  reimbursement. 

396.     If  there  is  more  than  one  surety,  the  creditor  may  Oontrnrntio* 
enforce  payment  from  any  one  that  he  pleases.     But  aH  between  oo-aui«u«8. 
the  sureties  themselves  they  ought,  in  the  absence  of  any  con- 
trary agreement,  to  pay  in  equal  parts,  and  if  one  pays  more 
than  his  share,  he  may  call  upon  the  others  for  contribution. 
Any  surety  who  pays  the  debt  or  any  part  of  it  is  also  entitled   B«»imhTm>A. 
to  be  reimbursed  by  the  principal.  pniuu*«^. 

If  the   creditor   has   any  other  security  for  the  debt,  for 

n  See  2814,816. 
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SnbrogaUon  instance  a  mortgage  on  the  principal  debtor's  property,  the 
surety  upon  payment  is,  in  equity,  subrogated,  as  the  expres- 
sion is,  into  the  place  of  the  creditor,  and  may  enforce  the 
security  for  his  own  benefit  to  obtain  reimbursement.  The 
creditor  in  such  a  case  is  looked  upon  in  equity  as  holding 
the  security  in  trust  for  the  surety.  And  conversely  if  the 
Creditor'8  principal  has  given  security  to  the  surety  for  his  indemnifica- 
"urJty?    tion,  the  creditor  is  sometimes  entitled  to  the  benefit  of  that 

m  A/^n  IT  i!i  All 

security;    but   on    this    point   the   law  is  not  yet  settled  and 
the  decisions  in  different  places  conflict  somewhat. 


7.    Iksubanob. 


Ensaruuse. 


897*  Insurance  or  assurance  is  a  contract  whereby  one 
party,  called  the  insurer,  assurer  or  underwriter,  agrees  to 
pay  to  the  other  party,  called  the  insured  or  assured,  a  sum 
of  money  for  his  indemnity  in  case  the  assured  is  subjected 
to  a  certain  loss  or  damage,  for  instance  if  his  ship  is 
wrecked,  his  house  is  destroyed  or  injured  by  fire  or  his  goods 
are  stolen.  In  life  insurance  the  payment  is  to  be  made  on 
the  death  of  the  insured,  or  at  the  expiration  of  a  certain 
time  after  the  making  of  the  contract  if  the  insured  lives  so 
long,  to  some  person  designated  by  the  insured,  for  instance 
his  wife  or  some  relative. 

Any  sort  of  a  loss  may  be  insured  against,  provided  its 
happening  or  the  time  of  its  happening  is  uncertain.  The 
most  ancient  kind  of  insurance  is  marine  insurance,  which  is 
the  insurance  of  ships  and  property  at  sea  against  various 
dangers,  such  as  fire,  capture  and  the  "  perils  of  the  sea." 
Tiie  maritime  Marine  insuraucc  originally  fell   under  the  cognizance   of   the 

ttiKi  the  com- 
mon law.     maritime  law.     But  in   England  the  common  law  courts  have 

assumed  jurisdiction    of   insurance  contracts  and  excluded  the 

court   of  admiralty.'^     In   the  United  States  a  suit  on  such  a 

contract    may  be  brought  in  either  kind  of  court      The  other 

Modern  kindi  sorts    of   iusuranco    are    modern.     The   most   important   kinds 

are    fire   and   life  insurance,  but  various   other   casualties    are 


What  maj 

be  insured 

against^ 

Marine 
insurance. 


M  See  i  9fi2. 
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frequently  insured,  against,  such  as  accidents,  cyclones,  theft, 
fraud,  sickness  and  death  of  animals  or  the  bursting  of  steam 
boilers. 

In  former  times,  and  not  unfrequently  at  present  in 
marine  insurance,  the  underwriters  were  individual  merchants, 
each  of  whom  subscribed  or  underwrote  the  contract,  placing 
opposite  his  name  the  amount  for  which  he  consented  to  become 
liable.  Marine  underwriters  used  to  meet  at  a  coffee  house  in 
London  kept  by  a  man  named  Lloyd,  and  in  course  of  time 
they  formed  themselves  into  an  association,  now  known  by  the 
name  of  Lloyd's,  which  collects  for  its  members  information 
about  ships  and  performs  various  other  functions.  It  keeps  a 
list  of  ships  with  a  rating  or  classification  of  them  according 
to  their  condition.  The  rating  is  indicated  by  letters  for  the 
hull  and  figures  for  the  rigging  etc.  Thus  ''  A  1 ''  signifies  that 
both  the  hull  and  rigging  are  in  first  rate  condition.  At  present, 
however,  underwriters  are  generally  insurance  companies.  A 
mutual  insurance  company  is  one  where  the  company  is  itself 
composed  of  the  persons  who  are  insured  in  it,  and  the  profits 
and  losses  of  the  business  are  divided  among  them ;  that  is, 
practically  the  members  insure  each  other.  This  is  now  the 
most  common  plan  of  life  insurance. 

^  398*  The  insured  must  have  what  is  called  an  insurable 
interest  in  the  subject  insured.  A  person  is  not  allowed  to 
insure  another's  property  in  which  he  has  no  interest.  Such 
a  contract  is  a  mere  bet,  is  called  a  wager  contract,  and 
is  entirely  void.  An  insurable  interest  does  not  necessarily 
mean  a  property  right;  a  person  may  have  an  insurable 
interest  in  property  which  belongs  to  another.  But  it  im- 
plies that  he  has  some  pecuniary  interest  in  the  safety  of 
the  property  insured  or  may  be  subjected  to  a  pecuniary 
loss  by  the  happening  of  the  event  insured  against.  It  was 
for  some  time  doubted  whether  a  contract  of  life  insurance 
wa«  valid,  partly,  as  it  seems,  from  the  notion  that  it  was  in 
effect  a  bet  on  the  time  of  one's  own  death  and  was  impious. 
But  it  is  now  settled  that  a  person  has  an  insurable  interest 
in  his  own  life,  and  may  have  in  the  life  of  another,  as  for 
instance  a  wife  in  her  husband's  life  or  a  creditor  in  his  debtor's. 


Tbe  nndWi 
writen. 


Uojd'M, 


Lloyd's 

tating. 


Mataal 
iQfturauice* 


Inaorsblt 
intsmt 


Insonble 
interest 
in  liveh 


268  FBIVATK   LAW. 

The  form  of  399.     The  cootract   of  insurance  need  not  be  in  writing, 

the  cODtract,  ,  .   .  •  . 

except  that    in    England    writing    is    required    by   statute    in 
marine  insurance.     But  writing  is  generally  used.     A  written 
The  policy,  coutract  of  iusurauce    is   called    a   policy.^    A    warranty  in  a 
Warrantiea.  poHcy    is    a    term    or   stipulation,  which    (1)    excepts   certain 
losses  from  the  policy,  or  (2)  amounts  to  a  condition  precedent. 
Thus  a  warranty  that  goods  are  free  from  average^  under  five 
per  cent  means  that  the  underwriter  will  not  pay  for  damage 
to  the  goods  amounting  to  less  than  five  per  cent  of  their  value; 
a  warranty  that  a  ship  is   seaworthy  or  that  the  inner   parti- 
tions of  a  house  are  of  brick  means  that  unless  the  warranty 
is  complied  with  the  underwriter  shall  not    be    liable    at   all, 
i.e.    is   a   condition.     These    meanings    of  the  word  warranty 
are  peculiar  to  insurance  contracts.^ 
Bepxvsenta.  Also    the    coutract    of    iusuranco    is    one   of   those    that 

tioii8  and  •  ^  1  t  r>  1  1  • 

conceaiiueDta.  are  said  to  be  uberrima  fide,  so  that  any  material  false 
representation  made  by  the  insured  to  the  underwriter  to 
induce  him  to  enter  into  the  contract,  or  even  any  conceal- 
ment from  the  underwriter  of  any  material  fact  known  to 
the  insured,  such,  for  instance,  as  that  a  ship  on  which  a 
policy  of  insurance  is  asked  for  has  sailed  in  an  unseaworthy 
condition,  though  not  fraudulent,""  has  the  same  effect  as 
fraud  in  making  the  contract  voidable. 

Theftppiica.  400.     Usually  a  person  desiring  to  be  insured  presents  to 

tioa  or  alip.  ,  .  . 

the  underwriter  a  written  application  for  insurance,  known  in 
England  in  the  case  of  marine  insurance  as  a  '^  slip.''  This 
commonly  contains  various  representations  or  statements  by 
the  insured  relating  to  the  subject  matter  of  the  insurance, 
which  are  often  referred  to  in  the  policy  and  thus  incorporated 
into  the  contract,  in  which  they  become  in  most  cases  con- 
ditions precedent,  so  that  if  they  are  not  true  the  contract 
is  void. 
iiMpniniiun.  401.  The  prico  paid  to  the  underwriter  for  assuming 
the  risk  is  called  the  premium.  In  life  insurance  it  is  usually 
paid   in   annual  or  semi-annual   instalments.    Sometimes  pro- 


»From  Italian  poUzsa.        ^See  2404. 
07  See  {618.         (»See  {314.  816. 
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znisBorj  notes,  called    premium  Dotes,  are  given  for  the  whole     Premium 
or  a  part   of   the  premium,  and  in  case  of  a  loss  the  amount 
of  the  unpaid  notes  with  interest   is   deducted  from  what  the 
underwriter  has  to  pay. 

402.    A  valued   policy  is  one  in  which  the  value  of  the  vajaedpoucy. 
property    or   interest    insured    is    stated.     An    open    policy    is 
one  in  which    it    is    not   stated  but  left  to  be  proved  in  case  Openpoucj. 
of  loss.     A  floating  policy  is    a   policy  in  which    the    specific 
goods    insured  are  not  designated,  which  is  intended  to  cover     Fitting 
all  the  goods  that  may    be   in    a   certain    place    or   situation  ^' 

during  the  life  of  the  policy,  as  if  a  merchant  insures  all 
the  goods  that  he  may  have  in  his  warehouse  during  a  year, 
the  goods  changing  from  time  to  time. 

403*     The  sum  named    in    the   policy  as  the  sum   which     Thostim 

,  insared. 

the  underwriter  can  be  called  upon  to  pay  in  case  of  loss  is 
called  the  sum  insured.  It  need  not  be  the  same  as  the  value 
of  the  property  insured  or  of  the  assured's  interest.  If  it 
exceeds  that  value,  the  insurance  is  called  over-insurance,  orer-in. 
A  very  common  species  of  fraud  is  to  over  insure  property 
and  then  intentionally  cause  its  destruction,  for  which  reason 
underwriters  usually  refuse  to  insure  property  to  its  full 
value. 

Reinsurance    is    where     an    underwriter    insures    himself  Beinsannoiu 
with  another  underwriter  against  loss.     It  often  happens  that 
an  underwriter,  not   liking   a   risk   that   he    has   assumed   or 
thinking  it  too  large,  seeks  to  protect  himself  against  loss  by 
reinsuring  the  whole  or  a  part  of  it. 

Double  insurance  is  where  there  are  two  or  more  separate      Doable 
insurances   upon    the   same   interest.     In    case    of  a   loss  the 
insured   can    recover   no    more  than  the  actual   loss  which  he 
has   suffered.    Generally  he   may  demand  compensation  at  his  Liability  of 

.  _  different 

option  from  any  one  or  more  of  the  underwriters ;  but  as  underwriter!. 
between  themselves  the  different  underwriters  should  bear  the 
loss  proportionally  to  the  amounts  which  they  have  insured, 
and  if  any  one  of  them  is  compelled  to  pay  to  the  insured 
more  than  his  share  he  is  entitled  to  contribution  from  the 
others.  But  sometimes  the  policies  provide  that  the  first 
underwriter    shall    be    first    called     upon,    then    the    second. 
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aad  soon  till  the  whole  amount  of  the  loss  is  paid.  Then 
if  any  of  the  later  underwriters  have  not  been  called  upon, 
thej  must  refund  the  premiums  received  by  them.  This 
provision  is  so  often  inserted  in  American  marine  policies 
that  it  is  known  as  the  American  rule. 

404.  A  loss  for  which  the  underwriter  has  to  pay  may 
be  either  a  total  or  a  partial  loss.  A  total  loss  is  the  entire 
destruction  or  irretrievable  loss  of  the  thing  insured.  In  this 
case  the  underwriter  must  pay  the  value  of  the  thing,  not 
exceeding  the  sum  insured.  In  marine  insurance  when  the 
thing  has  been  put  into  such  a  situation  that,  although  it  is 
not  actually  lost,  its  loss  is  extremely  probable,  for  example, 
if  a  ship  is  sunk  but  may  possibly  be  raised  and  saved,  the 
assured  is  generally  permitted  to  treat  this  as  a  constructive 
total  loss,  abandon  the  property  to  the  underwriter,  and 
receive  from  him  the  full  amount  insured.  Any  thing  so 
abandoned,  or  anything  that  may  in  fact  be  saved  from  a 
total  loss,  whether  an  actual  or  constructive  total  loss,  for 
instance  materials  saved  from  a  wrecked  vessel,  is  called 
salvage,"®  and  belongs  to  the  underwriter.  The  underwriter 
is  said  to  be  subrogated  into  the  rights  which  the  assured 
had  in  the  salvage. 

A  partial  loss  is  also  called  an  average  loss."®  Average 
is  general  or  special.  The  former  is  where  some  part  of  the 
ship  cr  cargo  is  voluntarily  sacrificed  in  case  of  necessity  to 
save  the  whole  adventure  from  total  loss,  or  sometimes  where 
money  is  expended  for  the  same  purpose.  Thus  the  jettison, 
or  throwing  overboard,  of  a  part  of  the  cargo  or  the  cutting 
away  a  mast  in  a  storm  to  lighten  the  ship,  or  in  special 
circumstances  money  paid  for  temporary  repairs  which  are 
necessary  for  the  safety  of  the  ship  but  are  of  no  permanent 
benefit  to  her,  are  general  average  losses;  but  not  the  loss  of 
spars  that  are  carried  away  by  a  gale  or  injuries  received  in 
beating  off  an  enemy,  since  these  are  not  voluntarly  incurred. 


^  For  another  meaning  of  the  word  salvage  see  { 881. 
^The   etymology  and  origin  of  the  word  average  are  uncertain  and 
have  been  the  subject  of  much  controversy. 
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General    arerage    losses    are    to    be    contribated   for    by    the  contribution 

for  general 

owners  of  the  whole  adventure,  including   the   owners  of   the     av^raga 
property  which   is    sacrificed.     Since   the   sacrifice  was  for  the 
benefit  of  all,  it  is  right  that  all  should   share   it.     But  each 
of   these   may  in  turn  reclaim   from  his  underwriter  what   he 
has  paid. 

Particular  average  is  any  other  loss  or  damage  not  total 
happening  to  the  thing  insured  by  the  perils  insured  against, 
as  where  a  ship  is  damaged  by  a  storm  but  not  lost,  or  a 
house  insured  against  fire  is  partly  burned.  Here  the  under- 
writer must  reimburse  the  insured  for  his  actual  loss,  or  in 
marine  insurance  pay  the  same  proportion  of  the  sum  insured 
as  the  loss  bears  to  the  value  of  the  property. 

405*  The  loss^  in  order  that  the  underwriter  may  be 
responsible  for  it,  must  be  the  proximate  consequence  of  the 
peril  insured  against.  For  example,  if  property  is  insured 
against  fire,  the  fire  must  be  the  proximate  not  merely  the 
remote  cause  of  the  damage.  The  meaning  of  proximate  in 
this  connection  has  been  already  explained,*^ 


Proximate 
cause  of  loss. 


8.    Delivery  and  Tender. 

406.     Delivery  is   a   bilateral  act  whereby  the  possession    ndiTwy, 
of  a  thing  is  transferred  from    one    person    to  another     Both 
parties  must  consent ;  the   deliverer   must  intend  to  renounce 
the  possession  of  the  thing  and  the  deliveree  to  acquire  it. 

Where  the  deliverer  has  not  actual  possession  or  at  least    whende. 

llTerer  haa 

has  not  manual  j)rehenBion  of  the  thing,  and  the  deliveree  not  po«ea>ioii. 
already  has  such  power  over  it  as  would  be  requisite  for 
actual  possession  or  can  immediately  take  actual  possession, 
delivery  can  be  made  by  mere  words.  Thus  a  person  may 
iu  this  manner  make  a  gift  of  a  thing  to  his  servant,  who 
already  has  the  custody  of  it,  and  put  him  into  posses- 
sion. Or  if  logs  are  lying  in  a  river,  the  owner  standing  on 
the  bank  may  deliver  them  to  another  person.  Where  goods  e^boiicai 
are  enclosed  in  a  place,  as  for   instance  if   they  are  stored  in         ''^^' 


«8ee  2240. 
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a  warehouse  or  locked  up  in  a  box,  delivery  may  be  made  by 
giving  the  deliveree  something  which  will  give  him   the  con- 
trol of  the  place,  such  as  the  key  of  the  warehouse  or  of  the 
box.     This  is  called  symbolical  delivery, 
▲itornmeot.  Tf  the  thing  is  in  the  possession  of  a  third  person,   it   is 

a  sufficient  delivery  if  that   person   attorns    to    the    deliveree, 
that  isy  acknowledges  his  right  and  consents  to  hold  for  him, 
as  if  A  should   make    a   gift  to  B  of  a  chattel  which  he  had 
lent  to  Of  and  C  should  assent  and  agree  to  restore  it  to  B. 
Tendar.  407.     Tender   is   an   attempt   to    make  delivery;    it  is  a 

unilateral  act.  A  mere  verbal  offer  to  deliver  is  not  enough, 
the  thing  tendered  must  be  produced  and  put  where  the 
other  party  may,  if  he  pleases,  at  once  take  actual  possession. 
Thus  it  is  not  a  tender  of  money  due  for  the  debtor,  having 
the  money  in  his  pocket,  verbally  to  offer  to  pay  it;  he  must 
actually  place  it  within  the  creditor's  reach.  But  if  the  party 
making  the  tender  has  the  thing  with  him  and  is  ready  to 
produce  it,  but  the  other  before  he  can  do  so  positively 
refuses  to  accept  it,  he  need  not  go  through  the  empty  form 
of  making  any  farther  proffer,  but  the  tender  is  complete. 
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CHAPTER    XXIII. 
RESPONSIBILITY  FOB  OTHERS'  CONDUCT. 

408.  One   person  may  be  held  responsible    for   another's   oroTrndsof 
conduct  on  any  of  three  pn^ounds,  namely : 

(1)  That  the  conduct  of  the  latter  is  the  natural  and  Natoni 
proximate  consequence  ot  some  act  or  omission  of  the  former,  or  conduct. 
for  which  he  should  be  held  answerable  as  for  any  other 
consequence  of  his  acts  or  omissions.  Thus  where  the  de- 
fendant went  up  in  a  balloon  and  came  down  into  the 
plaintiff's  garden,  which  caused  a  crowd  of  people  to  collect, 
who  broke  down  the  garden  fence  and  trampled  upon  and 
injured  the  garden,  it  was  decided  that  the  defendant  was 
responsible  for  the  damage  done  by  the  crowd,  because  its 
collection  there  was  the  natural  and  proximate  consequence  of 
his  act. 

409.  (2)  When  a  person  is  under  a  duty   to   do  acts  to  Detegationof 

perfonnanoo 

accomplish  a  certain  result,  and  he    entrusts    or  delegates  the     ofadut^. 

doing  of  them  to  another,  he  is  responsible  for  the  omission  of 

the  latter  to  do  the  required  acts,  but  not  for  any  unlawful  act 

which  the  latter  may  commit      It  makes  no  difference  whether 

the   person   employed    to    perform    the    acts  is  the  servant  or 

agent  of  the  employer  or  not ;    under  this  principle   a    person 

may  be  held  liable  for  the  default  of  an  independent  contractor,  independent 

,  contractor. 

though  in  general  one  who  hires  a  contractor  to  do  work  is 
not  responsible  for  the  contractor's  wrongful  conduct.  Thus 
if  a  water  company  has  obtained  promission  to  lay  pipes  in 
the  street  of  a  city  and  to  make  excavations  in  the  street  for 
that  purpose,  and  lets  the  job  out  to  contractor  whose  regular 
business  it  is  to  do  such  work  and  who  is  not  the  servant  of 
the  company,  the  act  of  the  contractor  in  making  the  neces- 
sary excavations,  which  is  a  lawful  act,  is  imputed  to  the 
company  and  deemed  to  be  the  act  of  the  coriii>any  under  a 
principle  presently  to  be  explained.*      The  company   therefore, 

1  See  2410. 


274  PBIVATK  LA.W. 

having  made  an  opening  in  the  street  which  will  be  danger- 
ous to  travellers  unless  properly  guarded,  comes  under  a 
duty'  to  take  reasonable  precautions  for  the  safety  of  persons 
in  the  street,  which  is  a  duty  to  do  acts.  The  performance 
of  this  duty  the  company  delegates  to  the  contractor.  If 
therefore  the  contractor  omits  to  take  proper  precautions,  if 
for  instance  he  fails  to  light  or  in  any  way  guard  the  ex- 
cavation at  night  and  some  one  in  consequence  thereof  falls 
in  and  is  injured,  the  company  is  responsible.  The  duty  to 
do  what  it  necessary  rests  upon  it,  and  it  can  not  get  rid 
of  that  duty  by  employing  some  one  else  to  perform  it. 
But  if  the  contractor  in  making  the  excavation  had  found  it 
necessary  to  blast  out  rock,  and  had  negligently  put  in  too 
large  a  charge  of  powder  or  negligently  fired  a  blast  at  a 
time  when  the  street  was  full  of  people,  and  had  by  that 
means  hurt  some  one,  the  company  would  not  be  answerable 
for  that  wrongful  act  of  the  contractor.  So  if  A  is  indebted 
Non-parment  to  B  and  seuds  the  money  to  pay  the  debt  by  0,  and  0 
embezzles  or  accidentally  loses  it,  so  that  the  debt  is  Dot 
paid  when  due,  A  is  liable  for  the  non-payment,  whether  C 
was  his  servant  or  not. 
Imputation.  410.    (3)    One   persou    may  be  held  responsible    for   an- 

other's conduct  on  the  ground  that  the  latter  represents  the 
former,  acts  in  his  stead,  so  that  his  conduct  is  to  be  imputed 
to  the  former  as  if  done  by  him  in  person:  qui  facit  per 
alium  facit  per  se.  Of  course  this  theory  of  representation 
or  imputation  expresses  only  the  formal  legal  ground  of  hold- 
ing the  former  person  responsible.  The  real  reasons  for  doing 
so  are  reasons  expediency  or  justice,  which  need  not  be  the 
same  in  all  cases. 
Cases  of  The    imputation    of  conduct  takes    place    in   two  classes 

of  cases :  first,  where  it  is   not  based  on  any  special  relation 
existing  between  the  parties,  and  secondly,  where  it   is   based 
on  such  a  relation. 
iictsoom.  In    the    first    place,    if   one    person    commands,   requests 

pnxsumL^   actively  assists  or  intentionally  procures  another  to  do  an  act, 

«  The  duty  statel  in  {  695. 
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the  act  in  most  cases  is  imputed  to  the  former,  and  he  is 
responsible  for  it  as  if  he  had  done  it  himself;  though  this 
does  not  prevent  the  actual  doer  from  being  also  responsible. 
Thus  a  man  who  employs  another  to  commit  a  crime  is  himself 
guilty  of  the  crime;  and  a  woman  on  this  principle  has  been 
convicted  of  the  crime  of  rape,'  which  it  was  physically  im- 
possible for  her  to  commit  in  person,  but  of  which  she  made  her- 
self guilty  by  aiding  and  inciting  the  man  who  was  the  actual 
perpetrator. 

If  a  person  is  employed  to  accomplish  a  certain  result  or  wi^tacu 
to  do  a  certain  work,  he  is  deemed  to  be  employed  to  do  ^^oSJ^l' 
whatever  acts  are  necessary  to  its  accomplishment,  and  those 
acts  are  imputed  to  the  employer.  But  this  only  applies 
to  such  acts  as  are  reasonably  necessary,  not  to  such  as 
are  merely  convenient;  and  if  there  is  a  choice  of  means 
for  attaining  the  end,  the  employer  is  not  deemed  to  have 
authorized  the  use  of  any  particular  means.  Therefore  if  the 
thiDg  can  be  done  in  two  ways,  one  of  which  is  perfectly 
lawful  and  the  other  involves  the  doing  of  unlawful  acts, 
and  the  person  employed  chooses  the  latter  way,  the  employer 
IS  not  responsible,  under  this  principle,  for  the  unlawful  acts. 
Thus  in  the  illustration  given  in  §  409  of  a  contractor  employed 
by  a  water  company  to  lay  pipes  in  a  street,  it  was  impossible 
to  lay  the  pipes  without  excavating  for  them,  so  that  the 
act  of  making  the  excayation  was  imputed  to  the  company  as 
its  act.  But  it  was  possible  to  make  the  excavation  carefully 
and  in  a  proper  manner,  and  therefore  any  negligent  acts  done 
by  the  contractor  in  the  course  of  the  work  should  not  be 
deemed  the   acts   of  the   company. 

A  person  however  is  not  considered  to  have  commanded,  Acta  which 
requested  or  procured  the  doing  of  an  act  merely  because  he  ^^^pre. 
could  have  prevented  it  but  did  not,  and  this  although  its 
prevention  would  have  cost  him  no  trouble  or  expense,  and  he 
refused  to  interfere  for  no  reason  but  because  he  desired  to 
have  the  act  done.  No  doubt  a  person  may  stand  by  and  see 
a  crime  committed  and  make  no  effort  to  prevent  it,  even  though 

_ 

s  See  ;  1218. 
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he  knows  that  the  perpetrator  would  desist  on  his  mere  request^ 

without  incurring  any  legal  liability  for  the  crime,  provided  his 

conduct   is  strictly  confined  to  mere  abstentation  from  acting. 

Preaenoeat  But  to  be  prescut  at  the  doing   of  an    unlawful   act  and  en- 

the  doing  of  ,    .       ,  , 

vniawfai  acts,  courage  and  mcite  the  actual   actors,    or    even    to    be    present 

for  the  sake  of  giving    them   countenance  and  moral  support, 

without    actually    saying    or    doing    any    thing,    will    involve 

participation  in  the  wrong. 

Act  which  411.     A    person    can    not   be    held    responsible  as   for  a 

vander  might  wrong  ou    the    ground    of   imputation,   though    he    sometimes 

lawfnllj  do.  1         ^  •  1  1    •  i» 

may  on  other  grounds,  for  procuring  the  doing  of  an  act 
which  would  not  be  wrongful  if  done  by  him  personally.  For 
instance  if  A  persuades  B  to  do  some  act  which  he  has 
agreed  with  C  not  to  do,  and  thus  to  break  his  contract  with 
C,  A  can  not  be  deemed  to  have  committed  any  wrong 
against  C  on  the  theory  that  the  act  is  his  act ;  as  his  act 
it  is  lawful,  since  he  is  not  bound  by  the  contract  For  this 
reason  it  is  very  seldom  that  the  principle  of  imputation  can 
be  applied  when  one  person  procures  another  to  forbear  from 
doing  an  act. 
'  Imputation  412.     Secondly,   the    existence   of  some   special    relation, 

of  special    such    as    that    of  *  husband    and  wife,  master   and    servant    or 

Illations* 

principal  and  agent,  between  two  persons  will  often  furnish 
a  ground  for  imputing  the  c^mduct  of  one  to  the  other  and 
holding  such  other  responsible  for  it.  A  man  for  instance 
may  sometimes  be  responsible  for  his  servant's  wrongdoing, 
though  it  was  done  without  his  procurement  or  consent  or 
even  against  his  express  commands.  The  special  rehitions 
out  of  which  responsibility  may  grow  will  be  discussed  else- 
where. 


SUBDIVISION  II.    RIGHTS  AND  DUTIES. 


A.    RIGHTS  IN  REM. 
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RIGHTS  IN  REM  IN  GENERAL. 


Bights  to 
acta. 


413.  In  order  to  define  any  specific  right  in  rem  it  is  Deflnitiou 
necessary  to  describe  the  state  of  fact  which  forms  its  content, 
which  the  law  seeks  to  protect  by  creating  the  right.  This  is 
often  most  conveniently  done  in  an  indirect  manner,  by  point- 
ing out  the  ways  in  which  that  state  of  fact  can  be  impaired 
and  the  right  violated.  Therefore  we  often  speak  of  a  right 
as  a  right  not  to  have  a  certain  condition  of  things  brought 
about,  or  that  certain  acts  shall  not  be  done,  e.g.  a  right  not 
to  be  beaten,  slandered,  deprived  of  one's  property  or  sub- 
jected to  pecuniary  loss»  as  if  the  act  were  the  subject  matter 
of  the  right.  This  is  a  convenient  form  of  expression ;  but 
the  reader,  to  avoid  being  misled  by  it,  should  carefully  bear 
in  mind  that  the  real  content  of  the  right  is  not  the  act  but 
the  condition  of  fact  that  will  or  may  be  impaired  by  doing 
or  omitting  the  act.  Thus  the  right  not  to  be  beaten  is  a 
short  expression  for  the  right  in  that  condition  of  a  person's 
body  which  will  be  impaired  by  his  being  beaten,  or  the  right 
not  to  be  deprived  of  one's  property  means  the  right  in  that 
condition  of  fact  which  constitutes  possession  of  the  property. 
Also  it  may  be  well  to  repeat  here  what  has  already  been  vioUHoat 
said,  that  a  violation  of  a  tight  is  not  necessarily  wrongful ;  "^^gjjjf 
it  is  only  so  when  it  is  caused  by  some  act  or  omission  which 
amounts  to  a  breach  of  some  duty  corresponding  to  the  right; 
so  that  "vhenever  in  the  following  discussion  of  rights  any 
act  or  omission  is  spoken  of  as  amounting  to  or  causing  a 
violation  of  a  right  and  being  on  that  account  wrongful,  it  is 
tacitly  assumed  that  the  circumstances  are  such  that  the  act 
or  omissioQ  \%  a  breach  of  duty. 
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CHAPTEE    XXV. 


PERSONAL  SECURITF. 


SnbdiTisioiu  414.     The    right    of   personal    security   can    be    divided 

into  the  following  sub-rights,  namely,  the  rights  of  (I)  bodily 
security,  (2)  mental  security,  (3)  liberty  and  (4)  reputation. 


L    BoDiLT  Seoubitt. 

415.    This  is  a  right  in  the  condition  of  one's  own  body. 
Bigbttoiife.  The  most  important   bodily  condition   to  a  person   is   that  of 
being   alive.      It  is  generally   said   therefore   that  a   right   to 
life  forms  a  part  of  the  right  of  bodily  security.     But  at  com- 
mon law  the  killing  of  a  human  being  was  not  a  civil  injury. 
No  person    could    being   any  civil    action    for   it.     It   follows 
therefore   that   at   common   law    no   such   right  as   a  perfect 
intarrai     right  to  life  existcd.     If,  however,  any  interval  elapsed  between 
injury  and    the  inflictiou  of  the  injury  which  caused  death  and  the  death 

death.        .  .  . 

itself,  the  injured  party  had  during  that  interval  a  right  to 
sue  for  the  injury ;  there  was  a  violation  of  his  right  of 
bodily  security. 

Lord  Camp-  416.     lu  1846  a  statute,  known   as   Lord  Campbell's  act, 

was  passed  in  England,  which  provided  that  whenever  the 
death  of  a  person  was  caused  by  a  wrongful  act,  neglect  or 
default,  such  as  would  have  given  a  right  of  action  to  the 
party  injured  if  he  had  not  died,  his  personal  representative 
might  maintain  an  action  to  recover  damages  for  his  death  for 
the  benefit  of  the  husband,  wife,  parent  or  child  of  the 
person  killed.  At  present  the  action  may  be  brought  directly 
by  the  beneficiary.     Very  similar  statutes  have  been  enacted  in 

Effect  of  thcso^^^  United  States.      All  these  statutes  require  that  the  death 

utatutee.    |^^  causcd  by  some  wrongful   act  or  omission,  i.e.  some  act  or 

omission  which  is  wrongful,  which    amounts    to    a    breach    of 

duty,  independently    of   the    statute.     That   is,  these    statutes 

do    not   create    any  new  duties,    but   rather   new    rights.     No 
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attempt  seems  to  have  been  made  in  drafting  Diem  to 
indicate  their  theoretical  basis  or  their  place  in  the  legal 
system,  which  is  much  to  be  regretted,  because  the  omission 
has  given  rise  to  a  good  deal  of  conflict  and  confusion  in  the 
decisions.  The  statutes  may^  however,  be  divided  into  two 
groups. 

417.  The  first  group  merely  continue  the  right  of  action     The  Am 
which  the  deceased  would  have  had  if  he  had  recovered  from     SSttotM. 
the  injury  instead  of  dying.     It  is  considered  that  the  right  of 
action  originally  belonged  to  him  and  is  based  upon  a  violation 

of  his  right  of  personal  security;  and  on  his  death,  instead  of 
being  extinguished,  it  passes  to  the  person  appointed  by  the 
law  to  sue.     The  statutes  belonging  to   this   group,   therefore,   ThesAtnTC 

of  tfhff  rich^ 

must  be  regarded  as  enlarging  the  right  of  bodily  security  by 
adding  to  it  a  right  to  life. 

Since  the  injury  is  to  the  deceased  person's  right,  it  follows  contriimtwT 
that  any  negligence  or  wrongful  conduct  on  his  part  by  which 
he  contributed  to  the  injury,  which  had  he  lived  and  brought 
the  suit  in  person  would  have  been  a  good  defence  against 
him,  will  also  be  available  as  a  defence  in  an  action  by  his 
personal  representative  under  the  statute,  unless  the  statute 
itself  provides  otherwise.  For  example,  if  a  person  negligently 
attemps  to  cross  a  street  close  in  front  of  a  rapidly  approach- 
ing carriage,  and  the  driver  of  the  carriage  negligently  drives 
over  him  and  injures  him,  he  can  not  recover  any  damages 
for  the  injury  sustained,  because  his  own  negligence  contributed 
to  bring  it  about;  so  if  he  is  killed,  his  personal  representa- 
tive  can  not  recover  any  thing.  It  has  been  held,  too,  in  instantaneoM 
some  of  the  United  States,  that  if  death  was  caused  instan- 
taneously by  the  injury,  no  action  would  lie  under  the  statute, 
becaase  there  was  no  time  during  the  life  of  the  party  killed 
when  he  himself  had  any  right  of  action,  and  therefore  none 
could  pass  from  him  to  his  personal  representative.  Whether 
this  be  logically  and  technically  correct  or  not,  such  a  rigid 
construction  of  the  statute  defeats  its  obvious  purpose,  and 
has  not  been  generally  adopted ;  in  most  places  the  action 
can  he  maintained  though  death  was  instantaneous.  TheiecooA 

418.  The  statutes   of  the    second  group  do  not  operate    VtliatoL 
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to  make  any  right  of  action  saryivey  but  giTO  a  new  rigbt 
of  action,  distinct  from  any  that  the  deceased  person  had, 
either  directly  to  some  member  of  his  family  or  to  his  per- 
sonal representative  as  a  sort  of  trustee  for  the  family.  The 
action  is  not  based  on  a  violation  of  any  right  of  the  person 
killed,  but  on  some  sort  of  a  right  which  his  family  are 
deemed  to  have  had  in  him.  These  statutes  therefore  do  not 
enlarge  the  right  of  bodily  security  or  create  any  right  in  a 
person  as  to  his  own  life,  but  create  rights  analogous  to 
those  which  a  husband  has  in  his  wife  or  a  father  in  his 
child,  which  will  be  discussed  hereafter. 

It  makes  no  difference  therefore  whether  death  was  in- 
stantaneous or  not.  Perhaps  logically  the  contributory  wrong 
or  negligence  of  the  person  killed  ought  not,  under  this  class 
of  statutes,  to  furnish  any  defence  to  the  action  ;  but  it  is 
held  to  be  a  defence,  unless  the  statute  says  that  it  shall 
not  be. 

419.  In  most  places  the  rule  prevails,  to  whichever 
group  the  statute  belongs,  that  there  is  no  right  of  action 
under  it  unless  the  death  has  caused  an  actual  pecuniary  loss 
to  the  persons  for  whose  benefit  the  action  is  brought,  which 
loss  must  be  proved.  In  other  places  it  is  considered  that 
the  death  itself  is  a  violation  of  right  sufficient  to  support 
the  action  and  give  a  right  to  at  least  nominal  damages, 
if  no  actual  pecuniary  loss  is  proved.  In  some  places  the 
maximum  or  the  minimum  amount  of  damages  that  can  be 
awarded  is  fixed  by  statute. 

Mental  suffering  on  the  part  of  the  person  for  whose 
benefit  the  action  is  brought  is  not  a  violation  of  this  right ; 
e,g.  if  a  man  sues  for  damages  for  killing  his  wife  or  child, 
mental  anguish  caused  to  him  by  his  bereavement  can  not  be 
taken  into  account  under  the  present  principle  in  estimating 
the  quantum  of  damages,  but  only  his  pecuniary  loss. 

420.  Apart  from  any  right  to  life,  the  right  of  bodily 
security  falls  into  two  subdivisions,  that  is,  there  are  two 
conditions  of  a  person's  body  which  the  law  protects.  First, 
a  person  has  a  right  that  his  body  shall  not  be  physically  in- 
terfered with  at  all.     Any  physical  contact  between  the  body 
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and  anything  else  is  a  violation  of  this  right.  Therefore  a 
person's  right  is  violated  not  only  by  beating,  wounding  or 
maiming  him,  bot  by  striking  him  so  gently  as  not  to  hurt  him 
at  all,  pushing  or  jostling  him,  throwing  water  upon  him, 
spitting  upon  him  or  touching    him.     And   in  this  respect  the  TbimrscoTi. 

r  -         ^  -      ...  '^  *  nected  with 

right  of  bodily  security  is  extended  somewhat,  so  as  to  cover   th«  person, 
not  merely  the  body  itself   but  things   closely  connected  with 
it.     A  violation  of  the  right  may  be  committed  by  tearing   a 
person's  clothes,  knocking  off  his  bat  or  striking  his  walking- 
strick  which  he  is  carrying   in    his    band   or  the  horse  which 
he  is  riding,  even  though  his  body  itself  is  not  touched.     But    contact  of 
mere    contact    with    the    body   of   such    impalpable   things  as      tilings, 
noises,  smoke  or  smells  does  not  violate  this  right. 

The  second  subdivision  of  the  right  of  bodily  security  is  ummrMrpd 
a  right  in  the  unimpaired  condition  of  one's  body.  Any  ditiou. 
change  for  the  worse  in  this,  e.g.  pain,  sickness,  weakness, 
mutilation,  disfigurement,  is  a  violation  of  this  right,  whether 
caused  by  physical  contact  or  not ;  but  not  mere  temporary 
annoyance,  as  distinguished  from  actual  injury,  caused  by 
contact  with  such  impalpable  things  as  above  mentioned* 


2.    Mental  Sboubitt. 
421.    The    first  right   of  mental    security  is  a  right  not     Fr«edom 

...  from  appre* 

to  be  put  under  reasonable  apprehension  that  an  immediate  benmon. 
attack  involving  a  violation  of  bodily  security  is  about  to  be 
made  upon  one.  **  A  man  has  a  right  to  live  in  society 
without  being  put  in  fear  of  personal  harm."  An  attempt 
or  apparent  attempt  to  commit  an  immediate  personal  injury, 
in  sucb  circumstances  as  to  create  a  reasonable  apprehension 
that  the  attempt  will  be  successful,  causes  a  violation  of  this 
right;  e.g,  shaking  the  fist  in  a  person's  face  and  threatening 
to  strike  him,  pointing  a  loaded  gun  at  a  person  within  shoot- 
ing distance  and  threatening  to  shoot,  or  even  an  unloaded 
gun  if  the  person  threatened  does  not  know  that  it  is  not 
loaded,   chasing  a  woman   and   calling  upon  her  to  stop  with 
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an  apparent  intention  to  commit  a  rape  apon  her.  Probably 
acts  involving  direct  interference  with  the  body  in  an  insul- 
ing  or  contumelious  manner  would  also  violate  this  right, 
even  though  not  amounting  to  or  threatening  a  violation  of 
the  right  of  bodily  security,  such  as  blowing  tobacco  smoke 
into  a  person's  face  or  holding  a  vile  smelling  thing  under 
his   nose. 

Mere  words,  however  insulting  or  menacing,  do  not  by 
themselves  amount  to  a  violation  of  this  right;  for  example 
to  stop  a  person  on  the  street  and  assail  him  with  vile  or 
opprobrious  epithets,  or  to  call  out  to  a  person  at  a  distance 
threatening  to  beat  him  or  to  do  him  some  injury.  But 
words  used  at  the  time  of  doing  an  act  may  characterize  the 
act  and  show  whether  or  not  it  is  a  violation  of  this  right. 
Thus  where  the  defendant,  taking  offence  at  some  remark  of 
the  plaintiff,  advanced  toward  him,  laid  his  hand  upon  his 
sword,  and  said :  "  If  it  were  not  assize  time,  I  would  not 
take  such  words  from  you,''  it  was  decided  that  no  violation 
of  this  right  had  taken  place.  The  words  showed  that  no 
present  violence  was  actually  intended. 

422.  Secondly,  when  an  injury  is  committed  upon  a 
person,  and  is  accompanied  with  circumstances  of  insult,  con- 
tumely or  sometimes  mental  suffering,  the  injured  party  in 
an  action  for  the  wrong  may  also  recover  damages  for  the 
outrage  to  his  feelings.  For  example  if  the  conductor  of  a 
railroad  train  wrongfully  expels  a  passenger,  this  is  in  itself 
a  wrong.  But  if  besides  he  calls  him  vile  names,  additional 
damages  may  be  awarded  for  that.  This  points  to  the  ex- 
istence of  a  right  of  mental  security  which  is  violated  in  such 
cases.  This  right,  however,  does  not  exist  as  an  independent 
right,  but  only  as  accessory  to  other  rights;  that  is,  mere 
insult  alone,  unaccompanied  by  any  other  violation  of  right, 
will  not  support  an  action. 

423.  Thirdly,  there  perhaps  exists  a  right  of  privacy, 
which  would  fall  under  the  head  of  mental  security.  Actions 
have  been  sustained  in  a  few  cases  for  indecent  violations  of 
privacy,  e,g.  where  a  man  intruded  himself  into  a  woman's 
bed  room  while   she    was    in    a    state   of   partial   nudity.     In 


^ 
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that  case  it  did  not  appear  that  the  woman  had  any  property 
right  in  or  possession  of  the  room,  in  fact  the  possession  was 
probably  in  her  husband,  so  that  no  property  right  of  hers 
was  violated ;  but  the  injury  was  regarded  as  a  personal 
wrong  to  her. 

When  the  element  of  indecency  is  absent,   there  can  not     pn^aoy 

.  genereljj, 

at  present  be  positively  affirmed  to  be  any  right  of  privacy 
recognized  at  law.  That  is,  there  is  no  authority  for  holding, 
for  example,  that  it  is  a  violation  of  any  legal  right  to  photo- 
graph a  person  without  his  consent  and  sell  the  photographs, 
or  for  a  newspaper  to  print  an  account  of  a  person's  private 
aifairs  in  which  the  public  have  no  legitimate  interest.  But  Fnmcj  pzoi 
the  courts  of  equity  have  in  a  number  of  instances  granted  equity. 
injunctions  against  doing  acts  on  the  ground,  or  partly  on  the 
ground,  that  they  would  be  unwarrantable  invasions  of  pri- 
vacy. In  New  York  an  actress,  who  had  been  surreptitiously 
photographed  while  performing  in  "tights,"  obtained  an  in- 
junction   forbidding  the  sale  of  the  pictures. 

424.  Except   the   somewhat   limited   rights  above  men-   no  general 
tioned,  there   is   no  right  of  mental  security.      That  is,  there  tai  iiecuritx. 
is  no  general    right  to   be  protected  against  mental  pain  and 
suffering,  insult   or   humiliation,  wounded  affections,  fright  or 
anxiety  or  other  disageerable  states  of  consciousness.     Thus  if 

by  a  defect  in  a  highway  an  accident  happens  by  which  a 
person  receives  a  bodily  injury,  damages  may  also  be  recovered 
for  mental  suffering ;  but  not  if  he  is  merely  frightened  without 
being  hurt.  So  it  has  been  held  that  no  action  lay  for  making 
noises  whereby  a  person  was  disturbed  in  his  devotions  and 
religious  meditations  in  church,  on  the  ground  that  no  right 
of  his  was  violated^ 

3.      LiBEBTT. 

425.  The  violation   of  the  right  of  liberty  is  called  im-    impHwo^ 
prisonment.     This    is   effected  by  depriving   a   person    of   his 
liberty  by  force,  threats    or   authority.     It   includes    not   only 
confinement   in    a    prison  or  jail,  but  in  a  house    or   room  or 

^See  2486. 
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in  any  place  or  enclosure  whatever.  Even  confinement  in  an 
enclosure  is  not  necessary;  to  seize  a  person  in  the  street  and 

Phjsicai  force  detain  hioi  by  force  is  an  imprisonment.  Nor  is  any  actnal 
physical  force  essential.  A  person  may  be  imprisoned  if  he 
submits  from  fear  or  a  sense  of  duty  to  the  authority,  com- 
mands or  threats  of  another.  Thus  an  officer  may  arrest  a 
person  without  touching  him.  If  the  person  submits  to  the 
authority  of  the  officer  and  goes  with  him,  he  is  imprisoned 
as  soon  as  the  arrest  is  made,  and  before  being  locked  up. 
However,  a  person  is   not  imprisoned  because  he  is  prevented 

Free  pamge  from  goiug  in  somc   particular   direction    only.     It  is  not  im- 

Id  ooe 

direction,    prisoument  to  prevent   a   person    from    passing  out  of  an  en- 
closure by  one  gate,  if  he  may  go  out  by  another. 

4.    Reputation. 

Meaning  ot  426.    A  persou's   reputatiou    is   the    good   opinion  which 

le^ita  on.  Q^-j^^j^g  h&Ye  of  him,  not  his  own  character  or  feelings.  There- 
fore mental  distress  caused  to  a  person  by  the  circulation  of 
false  reports  about  him  is  not  a  violation  of  this  right,  and 
can  not  alone  be  recovered  for  in  an  action  for  circulating  such 

Slander  and  reports.  The  right  of  reputation  is  violated  by  the  publica- 
tion about  a  person  of  certain  kinds  of  false  and  derogatory 
statementSi  which  if  made  orally  are  called  slanders,  if  in 
writing,  print  or  other  permanent  form,  libels.  The  essentials 
of  a  slander  or  libel  are  as  follows. 

Publication.  427.     The    Statement    must    be    published.      Publication 

means  communicating  it  to  some  person  other  than  the  one 
to  whom  it  refers ;  to  a  single  other  person  is  enough.  But 
it  is  not  a  publication  to  abuse  a  person  to  his  face,  if  no 
one  else  is  present,  or  to  send  him  a  libellous  letter,  if  no 
one  reads  it  but  himself.  If,  however,  a  third  person  is  stand- 
iiig  by  and  hears  what  is  said,  or  if  the  letter  is  opened  and 
read  by  the  clerk  or  secretary  of  the  person  to  whom  it  is 
addressed,  there  is  a  publication. 
Faiiity.  428.     The  matter  published   must   be   false.     It  is  not  a 

violation    of   a    person's    right    of   reputation   to  publish    any 
statement  about  him  that    is    true,  no   matter  how  derogatory 
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or  injurioas  it  may  be  to  him.'  It  must  also  be  derogatory; 
otherwise  it  does  not  impair  the  person's  reputation  or  violate 
his  right,  notwithstanding  it  in  fact  causes  him  annoyance  or 
damage.  For  example  it  would  not  be  slanderous  to  say 
falsely  of  a  mechanic  that  he  was  member  of  a  trade  union, 
even  though  he  were  refused  employment  in  consequence. 

429.  Some  kinds  of  false  and  derogatory  publications 
about  a  person  are  conclusively  presumed  to  injure  his  reputa- 
tion ;  and  therefore  they  amount  to  a  violation  of  his  right, 
whether  they  cause  him  any  actual  damage  or  not.  These 
are  said  to  be  slanderous,  libellous  or  actionable  per  se. 
Other  kinds  are  presumed  not  to  injure  the  party's  reputation, 
and  therefore  they  do  not  violate  his  right,  unless  they  cau8e 
him  some  actual  pecuniary  damage,  which  is  called  special 
damage. 

430.  The  following  four  kinds  of  false  and  derogatory 
publications  about  a  person,  whether  made  orally  or  in  writ- 
ing, are  actionable  per  se. 

1.  In  the  United  States,  a  charge  of  having  committed  a 
crime,  which  is  indictable '  and  also  involves  moral  turpitude, 
or  which  subjects  the  doer  to  an  infamous  punishment.  In 
England,  a  charge  of  having  committed  a  crime  which  is 
punishable  corporally  and  not  merely  by  a  fine  or  pecuniary 
penalty.  To  accuse  a  man  of  being  a  thief,  a  robber  or  a 
murderer  comes  under  this  rule,  but  not  a  mere  accusation  of 
having  committed  some  trifling  offense  such  as  selling  liquor 
without  a  license  or  being  drunk  in  the  public  street.  A 
charge  of  conduct  which  is  disgraceful,  disgusting,  disreput- 
able or  morally  wrong,  but  not  criminal,  is  not  actionable 
under  this  head,  e.g.  to  charge  a  girl  with  self-pollution  or  a 
man  with  false  swearing  in  such  circumstances  as  not  to 
amount  to  the  crime  of  perjury.  At  common  law  fornication, 
adultery  and  prostitution  were  not  crimes,  and  accordingly  it 
was  not  actionable  per  ae  to  accuse  a  woman  falsely  of  un- 
chastity.  -  In  most  places,  however,  that  rule  has  been  changed, 
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s  At  common  law  the  rule  was  otherwiBe  as  to  criminal  libeU ;  see 
i 1221. 

8  See  i  1251. 
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either  by  statute   or    withon^.    statute,  and    such   charges    are 

now  actionable. 

Charges  of  2.     It  is  actiouable  per  se  to  assert  that  a  person  has  at 

infectioui    the  time  of  the  publication,    not    merely  that   he  has  had  in 

the    past,   the    plague^  leprosy   or   syphilis;    and  perhaps  any 

contagious  disease,  like  small  pox,  which  is  much  dreaded  in 

the    community,  at  least   if  an    epidemic    of  that   disease    is 

raging  and  causing  general  alarm. 

chargMof  3.     A    chargo    of  incompetence,   misconduct   or   want   of 

Incompetence  ...  -,,  .  --,  -  ^ 

©rmJsoonduct.  integrity  m  a  public  or  private  otnce  or  employment  of  trust 
or  profit  which  the  person  holds  at  the  time  of  the  publica- 
tion is  actionable  per  ae;  e.g.  to  charge  the  lieutenant  governor 
of  a  state  with  being  beastly  drunk  while  presiding  in  the 
senate,  t6  say  of  a  justice  of  the  peace  that  he  is  a  "  damned 
fool  of  a  justice,''  or  of  the  president  of  a  bank  that  he  is 
unfaithful  to  the  interests  of  the  stockholders. 
Charges  4.     A  charge  is  actionable  per  se  which  tends  to  injure  a 

a  person  fa   persou  in  his  trade   or   occupation,    because    it   ''either  shows 

his  boainoHL 

the  want  of  some  general  requisite,  as  honesty,  capacity 
fidelity  or  the  like,  or  connects  the  imputation  with  the " 
party's  "office,  trade  or  business."*  Thus  to  say  of  a  mer- 
chant that  he  is  bankrupt  or  keeps  false  books  is  slanderous ; 
but  the  same  statement  made  about  a  clergyman  or  a  day 
laborer  would  not  be ;  keeping  books  is  not  necessary  or  usual 
in  their  business,  and  keeping  them  wrongly  does  not  show 
any  unfitness  in  them,  nor  does  insolvency.  On  the  other 
hand  it  would  be  actionable  to  accuse  a  clergyman  of  un- 
chastity,  though  that  might  be  said  with  impunity  of  a 
merchant.  An  assertion  that  a  person  has  not  skill  in  his 
trade  or  occupation  comes  within  this  principle ;  but  the 
charge  must  be  of  general  unfitness,  not  of  making  a  mistake 
in  a  particular  instance,  which  any  one  may  do.  The  charge 
must  be  against  the  person  himself  in  relation  to  his  business, 
not  about  his  business  itself  or  his  goods.  It  is  not  slander- 
ous to  say  that  a  dinner  furnished  by  a  caterer  was  vile  and 
the  wines  undrinkable. 
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431.  In    the    four   cases   above    mentioned  it  makes    no  Libeii  acuon. 

able  Tptr  m. 

difference  whether  the  words  are  spoken  or  written ;  but  in 
addition  to  those,  false  and  derogatory  matter  published  in 
writing,  print  or  other  permanent  form  is  libellous  per  se,  if 
it  is  "injurious  to  the  character  or  credit,  domestic,  public  or 
professional,  of  the  person  concerning  whom  it  is  nttered,  or 
in  any  way  tends  to  cause  men  to  shun  his  society,  or  bring 
him  into  hatred,  contempt  or  ridicule."*  .  Thus  it  is  libellous 
to  call  a  man  in  print  a  "  skunk,'"  to  declare  that  he  smelt 
of  brimstone  as  though  he  had  just  come  out  of  hell,  or  to 
charge  him  with  being  an  illegitimate  child  or  insane  and 
dangerous  to  be  let  go  at  large. 

432.  Beside    publications    which    are   actionable  per   se,  PabUcatiom 
any  false  and  derogatory  publication  about    a    person,  oral  or      p»  •«. 
written,  is  a  violation  of  his  right  of  reputation,  if  it  actually 

causes  him  special  damage.  This  means  pecuniary  damage 
only ;  but  in  this  class  of  cases  the  idea  of  pecuniary  damage  /p^ 
is  given  a  very  wide  scope,  extending  to  the  deprivation  of 
any  thing  or  service  which  the  person  would  have  received  or 
acquired,  even  by  way  of  mere  gift,  which  can  be  considered 
as  having  any  pecuniary  value.  Thus  loss  of  the  hospitality 
of  friends,  as  distinguished  from  their  society  and  friendship, 
is  special  damage,  and  so  is  the  loss  of  a  marriage;  but  being 
turned  out  of  a  religious  society  is  not,  because  membership 
in  such  a  society  brings  no  pecuniary  gain,  nor,  perhaps,  the 
loss  by  a  wife  of  her  husband's  coneorUum,  at  least  if  ^  he 
continues  to  support  her« 

*  Pollock,  Torts,  206. 
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CHAPTER    XXVI. 
PROPERTY. 

M<*aningor  433.     The  Dame  property  is  used  to  denote  either  a  thing 

or  a  right  in  a  thing.  Thus  we  say  that  land  is  property, 
or  that   a   person   has    a   property   in    land.     Property,  in  the 

Nonnaiand  sonse    of  rights,  id  either    normal    or    abnormal.^      A    normal 

abDornuil  ^  ^  ^ 

pxopertj.    property  right    is    a    right  in  rem  in  a  corporeal   thing.      An 

abnormal    property    right    is    any    right    that    is    transferable, 

and   therefore  has  value,  but  which    lacks    one    of   the    above 

named  attributes.      It  may  be  a  right  in  rem  which  does  not 

have  a  corporeal  thing  for  its  subject,    such  as  a  franchise  or 

a  patent  right,  or  a  right  in  personam,  such  as  a  debt. 

ownenhip.  434.     Among  normal  property  rights  the  most  important 

is   ownership    or    dominion  (dominium.)    This  is  not  a  simple 

riglit,  but  a  group  of  rights,   comprising  both  permissive  and 

protc'cted  fights. 

PenniniTe  Ou  Its  pcrmissIve  side  ownership  can  be  divided  into  the 

siouanduse.  rigiit    to    possess  the  thing  and  the    right    to    use    it.      iSome 

writt^rs    add  a  third  sub-right,  the  right  to  assign  or  transfer 

A&signnbiiity.  thvi    thing.      But    thls    is    iucorrect ;    assignability    is    not    a 

sepuate    right,    but    an    attribute   or  quality  belonging  to  all 

pr(»|  •  rty  rights.     The  right  to  transfer  the  physical  possession 

of  me  thing  to  another  person  is  a  part  of  the  right  of  use. 

Extent  of  The  owuer's  right  of  use  is  unlimited,  extending  to  every 

use    of   which    the    thing    is  capable,  and   including   what    is 

son!<  times    called    the    right  of  abuse,  that    is,    the    right    to 

AbusQ.      inJK:H  or  destroy  it.      He  also  has    a    right  to  take  the  fruits 

Fruita      or  increase  of    it,  which  right    is    called    in    the    Roman   law 

frit'  ns.      He   may   not   indeed   in   most   cases   use    it   to    the 

Uaeinjurioos  injury  of  othcrs;   not,   however,    because   his  right  of  property 

dot's  not  comprehend  every  possible  use  of  it,  but  because  he 

is  rtrstrained  by  duties  corresponding  to  rights  of  theirs,  duties 

^  These  terms  are  not  in  common  use. 
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which   are   based   on    the   principle    expressed  in  the   famous 
maxim :  «ic  utere  tuo,  ut  alienum  non  laedaa. 

435.  On  its  protected  side  ownership  also  comprises  two 
Bob-rightSy  i,e.  there  are  two  conditions  of  fact  which  the  law 
protects  for  the  owner's  benefit.'  The  first  of  these  is  his  pos- 
session of  the  thing.  For  another  person  to  have  possession 
of  it  violates  the  owner's  right.  Bat  since  possession  in  its 
completest  form  includes  the  power  entirely  to  exclude  others 
from  the  thing,  any  physical  interference  with  it,  however 
slight,  any  contact  between  it  and  anything  else,  is  also 
a  violation  of  the  right  of  possessioni  e.g.  merely  walking 
across  land  without  doing  any  harm,  or  throwing  stones 
upon  it. 

436.  The  owner  of  a  thing  has  also  a  right  in  its 
physical  condition,  which  is  violated  by  any  change  in  that 
condition,  whether  for  the  better  or  the  worse.  Thus  to 
bnild  a  house  upon  another's  land,  even  though  the  house 
becomes  the  pruf>erty  of  the  owner  of  the  land  and  adds 
greatly  to  its  value  and  nsefulness,  or  to  paint  a  valuable 
picture  upon  anot Inn's  canvas,  is  a  violation  of  the  property 
right  in  the  land  or  the  canvas  as  much  as  pulling  down  a 
house  or  cntting  to  ]uoces  the  canvas  would  be.  The  incur- 
sion into  land  or  biii Mings  of  such  intangible  things  as  noise, 
smoke,  smells  and  Iho  like  violates  the  right  of  property,  even 
though  they  do  not  do  any  actual  physical  harm,  provided  they 
cause  substantial  discomfort  or  annovance.  Thus  a  church 
corporation  may  have  an  action  against  a  railroad  coni[)any 
for  making  noise  on  Sunday  so  as  to  annoy  and  mole.^t  the 
congregation  and  render  the  church,  which  is  their  property, 
unfit  for  a  place  ot*  worship,  through  a  member  of  tlie  con- 
gregation could  not  have  any  action  as  for  a  personal  injury 
to  himself.^ 

The  right  in  t!ie  physical  condition  of  land,  buildings 
and  other  structures  includes  a  right  in  the  condition  of 
other    things,    or    even    of  persons,    on    the    land    or    in    the 


Protected 
righti. 


Physical 

condltioa. 


Inoaisions  of 
impaloable 


Persons  and 

things  on 

land. 


s  Gompare  the  two  sub-rights  of  bodily  security  in  {  420. 
sSee  (424. 


290  PBIYATS   LAW. 

structure,  in  whose  condition  the  owner  has  rights  or  whom 
or  which  he  hrings  or  keeps  there  in  the  exercise  of  his  right 
in  the  land  or  structure.  Although  an  injury  to  such  a 
person  or  thiug  may  be  a  separate  wrong,  yet  if  it  is  done 
in  the  course  of  a  violation  of  the  right  in  the  land  or 
structure,  it  may  be  treated  as  a  part  of  that  violation. 
Thus  if  smells  or  unwholesome  fumes  from  a  factory, 
slaughterhouse  or  the  like  come  upon  land  and  make  the 
owner's  family,  servants  or  cattle  sick,  he  can  recover  for 
such  injuries  to  them  in  an  action  for  a  nuisance  to  the  land. 
So  the  oXvner  of  land  can  recover  in  a  single  action,  as  for 
an  injury  to  his  land,  for  unlawfully  entering  his  house  and 
taking  away  his  chattels  or  debauching  his  daughter;  though 
if  ho  chooses  he  may  have  a  separate  action  for  the  latter. 
Vaiaci  The    right   of  property  has  nothing   to   do   directly  with 

the  value  of  the  thing,  but  only  with  its  possession  and 
physical  condition.  Mere  deterioration  in  value  is  not  by 
itself  a  violation  of  the  property  right.^  For  instance  build- 
ing a  high  embankment  near  a  house  and  running  railroad 
trains  along  it,  so  that  the  house  and  garden  are  overlooked, 
their  privacy  destroyed  and  their  value  greatly  reduced,  is 
not  a  violation  of  the  owner's  right,  there  being  no  physical 
interference  with   the  premises. 

Inferior  pro.  437.     Property  rights  which  are  less  than  full  ownership 

are  of  three  kinds. 

FrmRments  1.     Fragments  of  dominion.     The  complex  group  of  rights 

of  dominion,        ,•■•  i  r   ^^  t  •  i«  -i  /• 

which  make  up  full  ownership  can  be  divided  and  the  dif- 
ferent [larts  held  in  different  hands,  each  part  being  an 
inferior  property  right.  The  sum  of  these  parts  is  equal  to 
the  whole.  The  totality  of  rights  is  not  changed,  but  is 
merely  distributed;  no  new  kind  of  right  is  created,  nor  does 
any  new  duty  arise  corresponding  to  the  rights  in  rem. 
Dutiesifhen  Outsiders  owe  just  the  same  duties  as  before,  only  instead  of 
^dividcS^  owing  them  all  to  one  person,  the  owner,  they  owe  them  to 
several  persons,  part   to   one   and  part  to  another.     Therefore 


4  lu  actions  for  injuries  to  property  damages  are  fH)metiine8  given  for 
deterioralion  in  value;  but  this  is  upon  another  principle.    See  2897. 
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in  describing  these  rights  it  is  only  necessary  to  point  ont 
which  or  how  much  of  the  rights  already  described  each 
inferior  proprietor  has.  The  rights  of  a  hirer  or  other  bailee, 
or  of  a  tenant  of  land  or  a  person  who  has  a  right  of  way 
across  land  are  of  this  sort.  The  rights  which  corresponded  "^^J^ 
to  these  in  the  Boman  law,  which  were  mostly  included 
under  the  name  jura  in  re  aliena,  seem  generally,  though 
there  is  some  confusion  in  the  language  of  the  authorities  on 
that  subject,  to  have  been  viewed  in  a  different  light.  They 
were  looked  upon  not  as  being  parts  of  the  dominion  tern-  BardeoBoa 
porarily  separated  from  it,  but  as  new  rights,  extrinsic  to  the 
dominion,  which  so  long  as  they  existed  interfered  with  the 
exercise  of  his  rights  by  the  dominua  and  so  constituted  bur- 
dens upon  the  dominion.  The  sum  of  all  the  rights  in  the 
thing  was  not  equal  to  full  ownership  only,  but  to  ownership 
plus  the  inferior  rights  of  persons  other  than  the  owner. 

When  the  owner   of   a  thing  parts  with  a  portion  of  his    own«nhip 
rights  retaining  a  right  of   present  possession,  as  for  instance    ^ghufof 
if  he  grants  to  another  person  a  right  of  way  across  his  land, 
or  parts  with  the  present  possession    but  in  such   a  way  that 
the  right  of  possession  will  revert    or   come    back    to   him   in 
4;he  future,  as   where    a   person    pawns    his    watch  or  lets  his 
land  to  a  tenant,  his  right  is  still  called  ownership,  although 
strictly  it  is  not  such  in  the  fullest  sense.     When  the  present    BeTenion. 
possession    is    parted    with,  the  right  remaining  in  the  owner 
is  also  called  a  reversion  and  he  himself  a  reversioner.* 

438.     2.    Bights  accessory   to  dominion.     The   owner   of  RigbtaAccciu 
land    usually  has  certain   rights    in    adjacent   or   neighboring     minion, 
land,  for  example  a  right  to  have   his  land    supported  by  it, 
or  rights   as    to    the   flow  of   water  from  or  to  it   or   to   the 
access  of  light  and  air  over  it  to  his  own  land.     These  rights 
are  not  rights    in   his    own    land,  because  their  subject  is  the 
adjacent    land   or   the    water;    but    they  are  accessory  to   his 
property  right   and   burdens    upon    the   property  right  in  the  . 
adjacent  land* 

ff  Strictly  these  terms  apply  only  to  real  property,  but  they  are  often 
used  of  personal  property  alao.    See  2  443. 
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Thfrn^that  439.     3.     Bislits    ID    things  incapable  of  full  ownership. 

can  not  ,       i    ,      i  T  ,  •  .    i  i 

be  owned,  such  as  dead  bodies  or  the  sea,  which  can  not  be  owned  by 
any  one,  but  in  which  certain  limited  rights  may  exist.  Thus 
the  family  or  personal  representatives  of  a  deceased  person 
have  certain  rights  in  his  body  for  the  purposes  of  protection 
and  burial. 

Katun  of  440.     Inferior  property  rights    differ   from   ownership    in 

^rtyrigW  some  or  all  of  the  following  respects. 

1.     Ownership   regularly    endures   as   long   as   the    thing 

Duration  owuod  coutinues  to  exist ;  but  an  inferior  property  right  may 
be  limited  in  duration,  e,g.  a  person  may  hire  a  thing  for  a 
fixed  term,  or  his  right  may  be  subject  to  be  put  an  end  to 
at  the  pleasure  of  the  owner. 

PoflBossion.  2.     An    inferior    property  right   may  or  may  not    include 

the  right  of  possession.  A  tenant  of  land  or  the  bailee  of  a 
chattel  has  a  right  of  possession,  although  he  is  not  owner, 
but  a  person  who  has  a  right  of  way  across  land  or  a  right 
of  support  for  his  own  land  in  adjacent  land  has  no  right  of 
possession  of  the  latter  land. 

Limited  3.     The  right  of  use  may  be  limited,  and  this  in  various 

right  of  uae. 

ways. 
Innocent  use.  («.)     Often  the  right  of  use  is  confined  to  what  is  called 

innocent  use,  that  is  to  such  uses  as  do  not  injure  the  thing, 
Definite  and  there  is  no  right  of  abuse  or  to  commit  waste*  upon  it. 

Indefinite  uae.  mt  i-i  r»  •  'i-i/*- 

(6.)  The  owner  s  right  of  use  is  entirely  indefinite ;  but 
a  person  may  have  a  right  to  use  a  thing  in  definite  ways 
only.  Thus  a  man  may  obtain  the  right  to  pasture  his  cattle 
upon  land  without  being  permitted  to  use  it  in  any  other 
manner,  or  may  hire  a  horse  and  carriage  to  go  to  a  parti- 
cular place,  in  which  case  he  has  no  right  to  go  anywhere 
else  with  it.  ^  ^ 

Kori«ht  (o.)     Some    inferior   property   rights    do    not    include  any 

"^'  right  of  use  at  all.  Thus  a  creditor  who  takes  a  pledge  for 
his  debt  generally  has  no  right  to  use  the  thing  pledged. 

Protected  441.     4.     As  to  protected  rights,  it  is  not  always  the  case 

nif}it#  ot 

iiihrior  pro-  that  thc  possession    and    physical  condition    of   the    thing  are 

Vnetors.  j.  *     .^  o 

«  See  1 482. 
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|>rotected  for  the  holder  of  aa  inferior  right  as  fully  as  they 
are  for  the  owner.  The  rule  is  that  any  such  holder  has  so 
much  of  the  protected  right  as  is  necessary  to  secure  him 
is  the  enjoyment  of  his  rights  to  possess  or  use,  and  uo 
more;  that  is,  the  extent  of  his  protected  rights  is  limited 
by  that  of  his  permissive  rights.  It  is  not  possible  to 
confer  upon  a  person  a  protected  right  in  the  possession 
or  physical  condition  of  »  thing  larger  than  is  needed  to 
enable  him  to  possess  or  use  it  as  he  has  a  right  to.  Thus 
where  a  canal  company  had  granted  to  the  plaintiff  the  ex- 
clusive right  of  using  pleasure  boats  on  its  canal,  it  was  held 
that  he  could  not  have  an  action  as  for  a  violation  of  his 
right  against  the  defendant  who  used  such  boats  there,  unless 
he  proved  that  the  defendant's  use  interfered  with  his  use. 
The  plaintiff  had  no  right  of  possessiou,  so  that  the  inter- 
ference by  the  defendant  with  the  possession  of  the  canal 
was  no  violation  of  his  rights,  and  his  only  right  in  rem  in  the 
physical  condition  of  the  canal  was  to  have  it  in  such  condi- 
tion that  he  himself  could  use  boats  on  it.  The  condition  of 
its  being  entirely  free  from  pleasure  boats  was  one  in  which 
he  could  have  no  right  against  persons  generally;  though 
«inle  the  owners  had  contracted  with  him  that  he  should 
have  an  exclusive  right,  he  had  such  a  right  against  them, 
i.e.  a  right  in  personam,  and  he  could  have  an  action  against 
them  for  a  breach  of  their  contract,  if  they  permitted  other 
persons  to  use  pleasure  boats  there.  But  in  the  case  of 
rights  accessory  to  dominion,  the  protected  right  relates  to 
the    use   of  the  principal  land. 

442.     Any  one    who    has   a    right    of  present   possession  wbo  may  an* 

•  .•  I*  /»!•/.  -11         for  injuries 

may  maintain  an  action  for  a  wrongful    interference  with  the  ^  poaaesaion. 

possession,   because    his    right    is    violated,  whether  he  is  the 

owner  or  not;   and  he  may  even  have  such  an  action  against 

the   owner    himself,    if   the    latter  has    not    also  the  right   of 

present    possession.     Thus    the    hirer   of  land  or  of  a  chattel 

may  sue   any   one   who   wrongfully  enters   upon   the   land   or 

takes  the   chattel  away  from   him,  or  who  wrongfully  injures 

the  land  or  chattel.     When  the  possessor's  right  is  precarious,  ooabie  rights 

<?  «.  ^^  pot  session* 

the  owner  of  the  thing  usually  has  also    a   right   of  present 
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possession,  so  that  there  are  two  persons  who  have  such 
rights,  and  a  wrongdoer  who  meddles  with  the  thing  may 
be  exposed  to  two  actions.  Thus  if  A  lends  a  chattel  to 
B  with  a  right  to  take  it  back  at  any  time,  both  A  and  B 
have  the  right  of  present  possession,  and  if  C  wrongfully 
takes  it  from  B  or  injures  it,  both  may  sue  him  for  the 
wrong. 
Persons  hay.  But    a    persou  who,  although  having  property  rights  in  a 

of  present    thing,  has  uo  right  of  present  possession,  can  not  sue  for  atiy 

possession.  «-»«?**  ^ 

interference  with  the  thing  that  merely  violates  the  right  of 
possession,  but  only  for  such  an  impairment  of  its  physical 
condition  as  interferes  with  the  exercise  of  whatever  right  of 
use  or  enjoyment  he  may  have  in  it.  Thus  a  person  who  has 
a  right  of  way  over  land  may  have  an  action  for  digging  a 
ditch  or  building  a  fence  so  as  to  obstruct  his  passage,  but 
not  for  doing  the  same  acts  on  another  part  of  the  land  or 
for  merely  passing  over  the  way  when  he  himself  is  not 
using  it. 
For  what  a  A   pcrsoQ    who   has   a  reversionary   interest   in   a  thing, 

may  sue.  and  who  therefore  has  no  present  right  of  use  at  all,  but 
will  have  a  right  of  use  in  the  future  when  the  present 
possessor's  right  has  come  to  an  end,  is  only  wronged  by^ 
and  can  only  sue  for,  an  injury  to  the  thing  of  such  a  per- 
manent nature  that  his  right  of  use  will  be  impaired  by  it 
when  the  time  comes  for  him  to  enjoy  it.  Thus  if  land  is 
let  for  ten  years,  and  during  that  time  a  trespasser  enters 
upon  the  land  and  cuts  and  carries  away  grass  or  growing 
crops,  that  is  an  injury  to  the  tenant  only,  not  to  the  land- 
lord. But  if  he  cuts  timber  or  tears  down  a  house,  that  is  a 
violation  of  the  rights  of  the  landlord  as  well  as  of  the 
tenant,  because  when  the  tenancy  is  ended  the  property  will 
revert  to  the  landlord  in  a  condition  less  fit  for  his  use. 
Pennnnent  The  courts    have    experienced   considerable  difiiculty  in  deter- 

luuries.  jjjjjjj^g  vjiat  kinds  of  injuries  are  sufficiently  permanent  in 
their  nature  to  amount  to  violations  of  the  reversioner's 
rights.  But  that  is  a  matter  of  detail  merely;  the  general 
principle  is  quite  clear  that  a  person  who  has  a  right  in  a 
thing   exercisable  only  in   the   future   can    only  sua  for  such 
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injuries  to  it  as  will  affect  his  future  enjoyment  of  it.  But 
for  such  injuries  he  may  sue  immediately,  and  need  not  wait 
till  his  right  of  enjoyment   accrues. 

443.     Property   is    divided  into  real  and  personal.    These     B«aiaad 

•  •  mi  1  IT  pemonal 

names  are  somewhat  inappropriate.  The  word  reaH  means  proper^. 
etymologically  that  which  pertains  to  a  thing.  But  all  normal 
property  rights  are  rights  in  things.  On  the  other  hand  all 
rights  belong  to  persons,  and  there  seems  to  be  no  propriety 
in  specially  designating  a  particular  class  of  property  rights 
as  personal.  In  the  civil  law  the  names  real  and  personal,  as 
applied  to  rights,  mean  the  same  as  in  rem  and  in  personam. 
The  origin  of  the  common  law  significations  of  the  terms 
was  as  follows.  In  the  civil  law  a  real  action  is  one  that 
is  brought  to  specifically  enforce  a  right  in  rem,  e.g.  to 
recover  the  actual  possession  of  a  thing,  either  movable  or 
immovable,  in  which  the  plaintiff  has  a  right  of  possession ; 
while  a  personal  action  lies  to  enforce  a  right  in  personam, 
e.g.  an  obligation  to  pay  a  debt  or  to  make  compensation 
for  a  wrong.  The  old  English  lawyers  adopted  this  classifica- 
tion of  actions,  but,  as  was  the  case  with  some  others  of 
their  borrowings  from  the  civil  law,  they  either  misunder- 
stood it  or  deliberately  altered  it.  They  confined  the  name 
real  actions  to  actions  which  were  brought  to  recover  the 
possession  of  land  or  to  specifically  enforce  certain  rights  in 
rem  which  were  more  or  less  directly  connected  with  the  use 
of  land,  and  classed  all  other  actions,  including  actions  for 
the  recovery  of  the  possession  of  chattels,  as  personal  actions. 
In  course  of  time  the  names  real  and  personal  were  carried 
over  from  the  actions  to  the  rights  upon  which  the  actions 
were  based ;  those  rights  which  could  be  vindicated  in  real 
actions  were  called  real  rights  or  real  property,  and  those 
.whose  violation  gave  rise  to  personal  actions  only  were  called 
personal   rights    or   personal    property. 

There    is    no   general  definition   of  real  or  personal  pro-   Kogvneni 
perty,    because    the    distinction    between    the    two    was    not 
originally    made    upon    any    theoretical    or    systematic    basis. 


ii,  from  fw. 
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n«feadAi  Speaking  roughly  it  may  be  said  that  real  property  com- 
prises  certain  rights  in  land  or  rights  in  some  way  connected 
with  the  use  of  land,  which  in  the  time  of  the  feudal  system 
were  brought  under  feudal  rules,  while  under  personal  property 
are  included  all  property  rights  which  for  any  reason  did 
not  find  a  place  in  that  system,  The  law  of  real  property  is 
in  the  main  constructed  of  feudal  materials,  and  still  presents 
in  many  parts  a  somewhat  archaic  complexion,  though  it 
contains  a  large  infusion  of  modern  elements,  and  especially 
in  those  portions  of  it  which  are  administered  in  courts  of 
equity,  has  borrowed  to  a  considerable  extent  from  the  civil 
law.  The  law  of  personal  property  on  the  other  hand  has 
taken  very  little  from  the  feudal  law,  and  is  much  more 
modern  in  character  than  the  other. 

444.  Beal  property  is  described  as  consisting  of  land,  tene- 
ments and  hereditaments,  which  appellations  are  not  mutually 
exclusive.     The  meaning  of  land  has  been  already  explained. 

Land.  ten*.  The  uamcs  tenement  and  hereditament  are  used,  like  the  wi.rd 

bemiiUi.    property,   to   denote   either   the   right   or   the   thing,  whether 

corporeal  or  incorporeal,  which  forms  the  subject  of  the  right. 

Tcnemenu.  Tenement  is  anything  which  is  capable  of  being  held  under 
feudal  rules,  or,  in  technical  language,  held  on  tenure.  It 
therefore  includes  land  and  all  rights  in  or  connected  with 
land  which  in  the  old  law  implied   the   existence  of  a  feudal 

Hcredita.  relation  between  the  holder  and  a  feudal  lord.  Hereditament 
is  anything  which  on  the  holder's  death  descends  to  his  heir, 
i.e.  which  can  be  inherited.  One  of  the  chief  differences 
between  real  and  personal  property  is  that  the  former  in 
most  cases  passes  to  the  heir  of  the  holder  at  his  death, 
while  the  latter  does  not,  but  goes  to  an  entirely  different 
person,  who  is  known  as  the  personal  representative  of  the 
deceased.  Hereditaments  include  land  and  also  most  rights 
which  are  classed  as  tenements,  together^  with  a  few  things 
and  rights  which  are  neither  land  nor  tenements,  such  as  heir- 
looms,'  the  right  to  take  advantage  of  the  breach  of  a  con- 
dition subsequent,*  or  the  right  to  acquire  an  estate  by  entry." 

«  See  {661.         •  See  {261,  274.        lo See  ( 460.  898. 
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Land,  and  also  tenements  and  hereditaments  when  con-  Thin^B  rent 
Bidered  as  things,  are  called  things  real,  while  all  other 
kinds  of  things  are  things  personal.  The  distinction  between 
things  real  and  things  personal  does  not  correspond  exactly 
to  that  between  real  and  personal  property.  Although  land, 
the  thing,  is  always  real,  there  are  some  rights  in  land  which 
are  personal  property.  The  same  is  tme  of  incorporeal 
hereditaments. 

The  differences  between  real  and  personal  property  are  so 
many  and  important  that  it  will  be  necessary  to  treat  of  the 
two  kinds  of  property  separately,  Beal  property  will  be  first 
considered. 
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CHAPTER    XXVn. 

THE  FEUDAL  SYSTEM. 

ne feudal  446.    The  feudal  syBtem  has  been  described  as   ''a  corn- 

s/item. ^  "   ^ 

plete  organization  of  society  through  the  medium  of  land 
tenure,  in  which  from  the  king  down  to  the  lowest  landowner 
all  are  bound  together  by  obligations  of  service  and  defence: 
the  lord  to  protect  his  yassal,  the  vassal  to  do  service  to  his 
lord;  the  defence  and  service  being  based  on  and  regulated 
by  the  nature  aud  extent  of  the  land  held  by  the  one  of  the 
other."  Sometimes  **  the  rights  of  defence  and  service  are 
supplemeuted  by  the  rigbt  of  jurisdiction.  The  lord  judges 
as  well  as  defends  his  vassal;  the  vassal  does  suit^  as  well 
as  service  to  his  lord/'*  There  were  thus  three  elements 
that  entered  into  the  feudal  system:  (1)  a  personal  relation 
between  lord  and  vassal,  (2)  a  relation  of  land-holding,  (3) 
jurisdiction.  The  first  two  were  essential,  the  last  very 
common. 
Tiieperaocai  446.     1.     The   personal   relation.     Oommendation,  or  the 

relation.  .  .      *      . 

practice    of   free    individuals  voluntarily  attaching  themselves 
commoBda.  in  the  Capacity  of  followers  or  retainers  to  chiefs  or  powerful 
men,  prevailed    long   before  the  feudal  system   among  all  the 
Teutonic   tribes,    and    very  similar   customs    have    existed    in 
other  nations.     This  was   one    of  the   roots  of  feudalism      In 
Lord,  rasaai,  the  feudal  terminology  the  superior  was  called    lord,  and    the 
inferior    vassal,    baron'     or    simply    man.      The    relation    of 
vassal  did  not  imply  anyihing  derogatory   to   the   status  of  a 
free    man.     It    was    entered    into  by  the  voluntary  agreement 
Fealty,      of  the  parties,  the  vassal  taking   an    oath   of  fealty  or  faith- 
fulness  to   the    lord,  and  usually  also  performing  a  ceremony 
Homaca.    called  homage  (Jiomagium)  or   manhood,    "openly  and  humbly 
kneeling,  being  ungirt,  uncovered,    and    holding  up  his  hands 

1  Attendance  at  the  lord's  court;  see  1 101,  464. 

2  1  Stubbs,  Const  Hiat.  of  £ng.,  Ch.  IX. 
•See  263. 
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both  together  between  those  of  his  lord,  who  sate  before  hira ; 
and  there  professing  that  he  did  become  his  man,  from  that 
day  forth,  of  life  and  limb  and  earthly  honor;  and  then  he 
received  a  kiss  from  his  lord/'^  The  vassal  might  at  any  DefluM. 
time  put  an  end  to  the  relation  by  a  formal  ''  defiance  '*  or 
renunciation. 

A  man  who  was  himself   a   vassal    might    in    turn   have  venwioida. 
vassals  under  him  to  whom  he  stood  in  the  relation    of  lord. 
Such  a  person  was  called   a  mesne  or  intermediate  lord  ;  and 
at   the    top   of    the    whole    system    stood    the    King   as    lord     The  lord 
paramount.     The    feudal    lords,    besides    their    free    retainers, 
nsually  had    unfree   dependants.      Some   of  those   were   mere      unfrce 
slaves,  who  were  regarded  as  property  and  stood  in  no  feudal 
relation  to  their  master,  and  others  were  in  various  conditions 
intermediate  between  freedom  and  slavery,  whose    relations  to 
their  lord  were  to  some  extent  brought  under  feudal  rules. 

447*  2.  The  relation  of  land  holding.  The  land  held  The  land. 
by  the  vassal  of  the  lord  was  called  a  benefice  (beneficium), 
fief,  fee,  feu  or  feud.*  Originally  benefices  were  granted  by 
the  kings  or  chiefs  of  the  barbarous  tribes  who  overran  the 
Boman  empire  to  their  friends  or  followers;  and  in  troubled 
times  small  land  owners  for  the  sake  of  protection  surrendered 
their  lands  to  powerful  men,  or  to  ecclesiastical  corporations 
thus  putting  them  under  the  protection  of  the  church,  anJ 
received  them  back  as  benefices. 

Feudalism  arose  from  the  fusion    of  the   system  of  com-    oriirinof 
mendation  with   that   of  benefices.     In    England  at  least  the     •"^'*""™' 
two  relations  became  inseparable.     The    relation    of  lord    and 
vassal    could    not    exist   unless    the  vassal    held    land   of   the 
lord,  and  a  fief  could    not   be  held  except  by  a  vassal  of  a 
lord. 

A  vassal  to  whom  land    was    given    by  his  lord    did    not  sigbtsofth* 
become  the  owner  of  the  land.      He  acquired  only  an  inferior  ^"blncT 
property   right    in    it,    which   was   called   an    estate;    and    he     £:jtatea. 
himself  was  not  called  owner  (dominuSf)  but  tenant  or  holder.     Tenants. 

4  2  Black stones's    Commentaries  63. 

^  The  etymology  of  these   terms,   except  benefice,  is  uncertain,  and 
has  been  the  subject  of  much  controyersj. 
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ABodiai     Land  which  was   Dot   held    of  a   lord  was  known  aa  allodial 
land  {allod,  allodium.) 

infeadation.  The    act    of   giving   land   by    a   lord    to   his    vassal    was 

called  infeudation;  if  the  vassal  in  turn  gave  it  to  a  vassal 

sab-infenda.  of   his    own,   that    was   known    as   sub-infeudation.      Legally 
^^°*       there    was  no  limit  to  the    number   of   sub-in feudations   that 
might  be  made   of   the   same    land.    Infeudation  was  accom- 
plished by  the  ceremony  of  investiture,  by  which  in  the  pre- 

XnTMUtoTC.  sence  of  his  other  vassals*  or  certain  of  them  the  lord 
declared  that  he  gave  the  land  to  the  vassal  and  stated  the 
terms  and  conditions  of  the  gift.  The  vassal  swore  fealty  to 
his  lord  and  in  most  cases  did  homage,  and  then  received 
from  his  lord  a  ring  or  garment  (vestimefUum)  as  a  symbol, 
by  which  ceremony  he  was  regarded  as  being  put  into  the 
possession  of  the  land.  Investiture  was  thus  a  bilateral 
jinistic  act  involving  the  consent  and  active  participation  of 
both  the  lord  and  the  tenant;  it  included  the  putting  the 
tenant  into  possession  of  the  land.  It  was  entirely  oral,  no 
writing  being  used  but  the  memories  of  the  witnesses  l)eing 
relied  upon  for  evidence  of  the  transaction, 
seidn.  ^"^S*    -^  tenant  who  had  been   duly  invested  by  his  lord 

was  said  to  be  seized,  or  to  have  or  be  in  seizin,  of  the  land 
or  of  the  estate.  Seizin  is  commonly  said  to  be  the  same  as 
possession.  If  that  was  ever  true,  it  certainly  is  not  true 
now.  It  is,  and  for  several  centuries  has  been,  possible  and 
common  for  a  person  to  be  in  possession  of  land  without 
being  seized  or  to  be  seized  without  being  possessed.  It  was 
a  principle  of  the  ancient  common  law,  long  since  obsolete, 
that  the  ownership  of  or  an  estate  in  a  corporeal  thing  could 
not  be  acquired  without  getting  possession  of  it;  but  that  rule 
did  not  apply  to  incorporeal  things.  A  person  who  in  that 
manner  acquired  a  right  in  any  corporeal  thing,  land  or  a 
chattel,  was  said  to  be  seized.  The  land  of  which  a  free 
tenant  was  invested  with  seizin  might  befin  the  actual 
occupation  of  unfree  holders  or  of  hirers ;  but  such  persons 
were  at  first   regarded    as   not   having   possession    of   it,   but 

0  The  peers  of  the  lord's  court;  see  2454. 
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only  detention,  so  that  their  occupation  did  not  interfere  with 
Ihe  possession  of  the  invested  tenant.  In  such  cases  seizin 
whether  legally  identical  with  possession  or  not,  actually 
coincided  with  it.  Afterwards  unfree  holders  and  hirers  came 
to  be  ranked  as  possessors,  though  they  never  were  admitted  to 
have  seizin,  so  that  seizin  and  possession  might  be  separated. 
The  original  meaning  of  seizin,  therefore,  was  either  the  pos- 
session of  a  corporeal  thing,  or  the  holding  or  gua^i-possession 
of  a  right  in  such  a  thing  acquired  by  getting  possession  of 
the  thing,  which  would  of  course  be  easily  confounded  with 
the  possession  of  the    thing  itself. 

At  a  very  earlv  period  the  word  seizin  ceased  to  be  PreMBt 
applied  to  the  holding  of  chattels  and  was  confined  to  the  Muin. 
holding  of  lands,  tenements  and  hereditaments,  i.e.  of  real 
property,  and  on  the  other  hand  it  was  extended  to  include 
the  holding  of  incorporeal  hereditaments.  This  is  its  present 
use.  It  now  denotes,  and  for  a  long  time  has  denoted,  the 
having  the  status  and  estate  of  a  freehold  tenant  in  a  thing 
real,  corporeal  or  incorporeal,  whether  the  tenant  has  posses- 
sion or  acquired  his  right   by  getting  possession  or   not.     The    secondary 

,...,.,  .  .^,       meaning  of 

word  seizin  is  also  used  as  synonymous,    in    some  cases,   with      Mizin. 
estate,  to  denote  the  right  of  the  tenant  itself  instead  of  the 
fact  of   the  gwaM-possession  of  the  right. 

449.     A  feud   might  be  granted  to  a  tenant  for  his  life    Grants  for 
only,  or  to  him  and  his  heirs  forever.^    Apparently  the  former  pe^t^ty. 
was  at  first  the  more  common  way,  for  it  was  the  rule  of  the 
common  law  that  if  land  was  granted  to  a  man  and  no  other 
duration    of   his  holding  was  specified,   the  grant    was  for  his 
life.     And  such  is  still  the  law.     Also  even  when  the  feud  was  sighta  of  thm 
descendible  to  the  heir,  the  heir  did  not  become  tenant  until    admission! 
he  had  been  admitted  as  such  by  the  lord.     He  was  obliged  to 

7  Blackstone  says  that  feuds  were  at  first  granted  precarioasly,  to  be 
held  at  the  will  of  the  lord,  who  might  at  any  lime  take  back  his  gifl. 
(2  Black.  Ck>m.  56.). ./But  later  writers  have  denied  this.  Feuds  were 
probably  not  bo  granted  in  England  after  the  Norman  conquest*  though 
there  are  some  things  in  the  law,  eg,  the  niles  as  to  the  efTect of  oiLster, 
(See  2450),  which  seem  to  point  back  to  a  time  when  feuds  were  pre- 
carious 
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make  an  application  to  the  lord  for  the  delivery  to  him  of  the 
laud,  or,  as  the  technical  phrase  was,  to  "  sue  his  livery " 
from  the  lord.  The  lords  took  advantage  of  this  to  exact 
payments  from  heirs,  as  if  the  admission  were  a  matter  of 
grace  which  the  lord  might  withhold  if  he  chose.  Between 
the  death  of  his  ancestor  and  his  own  admission  the  heir  had 
no  estate  or  seizin,  no  jus  in  re,  in  the  laud,  if  any  person 
trespassed  upon  the  land,  the  heir  could  have  no  action  against 
the  wrongdoer  for  the  injury ;  he  had  not  been  wronged,  no 
right  of  his  had  been  violated.  He  had  only  a  claim  to  the 
right,  estate,  jus  ad  rem,  which  was  called  a  **  mere  right "  or  a  "  bare 
right,"  and  which,  if  the  lord  refused  to  admit  him,  he  could 
enforce  by  means  of  a  real  action,  and  so  get  himself  duly 
invested  with  the  estate.  It  was  a  facultative  right  merely. 
Eisrhto  of    As  soou,  liowevcr,  as  he  had  been  admitted   and  invested,  his 

heir  after  , 

admiflsioii.   estato  was  deemed  to  relate  back  to  the  time  of  his  ancestor's 
death,  as  if  the  admission  had  taken  place  at  that  time,  and 
he  oould   then    sue   a .  stranger   for    any   trespass   committed 
upon  the  land  in  the  mean  time. 
Outer.  450.    Although,    if   a    feud    was    given    for   life    or    in 

perpetuity,  the  lord  had  no  right  to  expel  a  tenant,  yet, 
whether  by  a  mere  survival  from  a  time  when  feuds  were 
precarious  or  because  of  the  importance  of  always  having  a 
de  facto  tenant  who  could  perform  the  feudal  services,  the 
rule  prevailed  that  if  the  lord  did  eject  a  tenant  and  admit 
another  in  his  place,  the  rightful  tenant  thus  dispossessed  lost 
not  only  the  possession  in  fact  and  the  power  to  exercise  his 
right,  but  he  lost  his  right,  his  estate,  itself.  He  ceased  to  be 
tenant,  lost  his  seizin,  in  technical  language  was  ousted,  and 
had  only  remaining  a  bare  right  similar  to  that  of  an  heir  before 
admittance  by  the  lord,  a  right  to  recover  his  estate  by  a 
Rights  of    real    action    or    other   appropriate    proceeding.  ^  In  the    mean 

And  rightful  time  the  person  wrongfully  admitted  by  the  lord  became  not 
only  the  possessor  of  the  land,  but  the  tenant  of  the  estate  with 
all  the  rights  and  duties  of  a  tenant.  He  only  could  sue  for 
any  injury  done  to  the  land.  And  the  rightful  tenant,  although 
he  could  sue  the  usurper  for  the  original  wrong  committed 
by  the  very  act   of  expelling  him,  since  at  that  time  he  was 


tenants. 


THE  FEUDAL  SYSTEM,  303 

Btill  seized^  could  not  sue  him  for  his  continued  after  posses- 
sion of  the  land  or  for  any  injury  that  he  did  to  it  while  in 
possession,  nor  could  the  rightful  tenant  sue  a  stranger  for 
any  trespass  committed  upon  the  land  while  the  usurper 
remained  in  possession;  because  during  that  time  the  estate, 
the  right  of  property,  was  in  the  usurper  not  in  the  rightful 
tenant. 

The  usurper  was  not  the  successor  of  the  rightful  tenant;  onstar  i»  not 
he  did  not  obtain  by  the  usurpation  the  same  estate  in  the 
land  which  the  rightful  tenant  had  had  before  him,  but  a 
new  and  independent  estate,  derived  directly  from  the  lord; 
and  the  former  estate  of  the  lawful  tenant  was  simply  des- 
troyed.*   The  usurper's  new  estate,  however,  was  a  defeasible  ReffAining  of 

■^  ^  '  '  aelxin  bj  the 

estate,  that  is,  it  could  be   defeated  or  put  an  end  to  bv  the  ^  nKhtfoi 

'  '  t  -  tenant;  bia 

rightful  tenant  by  proper  proceedings  for  that  purpose,  e.g.  "»**** 
by  a  real  action.  And  when  that  was  done,  and  the  rightful 
tenant  had  regained  his  seizin,  he  in  turn  did  not  come  in  as 
successor  to  the  new  estate  of  the  usurper;  but  that  estate 
was  extinguished,  and  the  rightful  tenant  was  regarded  as 
being  "  in  of  his  old  right,"  that  is,  his  former  estate,  which 
had  been  destroyed  by  the  usurpation,  was  revived  and  again 
vested  in  him,  and,  like  the  heir's  estate  after  admission, 
related  back  to  the  time  of  the  ouster,  and  was  deemed  never 
to  have  been  interrupted.  The  lawful  tenant  therefore,  hav- 
ing regained  his  former  estate,  could  now  treat  the  usurper 
as  having  never  had  any  estate  but  as  having  been  a  mere 
trespasser,  and  could  hold  him  responsible  in  a  proper  action 
for  the  wrong  done  by  his  unlawful  occupation  of  the  land 
and  also  for  any  damage  that  he  had  done  upon  it  during  his 
occupancy,  and  could  have  a  like  action  for  similar  damage 
against  any  stranger  who  had  trespassed  upon  the  land  after 
the  ouster. 

In  order   therefore  to  have   a  complete   and   indefeasible  EwmMtUoi 

A  oomploto 

title  to  land  a  person    must  have  both  the  seizin  and  a  good       titk. 
right  to  the  seizin.     Such   a   title    is   called   a   double  right, 
J118  duplicaium,  droit  droit  or  Juris  et  seizinae  conjundio. 

•Bee  (267. 
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451.  A  lord  who  had  given  land  to  a  tenant  retained 
nevertheless  a  certain  right  or  interest  in  the  land,  which  was 
a  property  right.  He  had  a  right  to  the  feudal  services 
which  the  tenant  was  bound  to  render,  and  a  chance  that  the 
land  might  cpme  back  into  his  possession  again,  or,  in  tech- 
nical language,  escheat  to  him,  by  reason  of  the  tenant's 
forfeiting  his  estate  through  failure  to  perform  his  services  or 
through  the  commission  of  certain  crimes  or  of  his  dying 
without  leaving  any  heir  to  whom  it  could  descend.  These 
rights  were  all  that  the  lord  had  in  a  feud  which  had  been  given 
to  a  tenant  and  his  heirs  in  perpetuity.  The  rights  of  the 
lord  were  called  collectively  an  honor,  lordship  or  seigniory. 
They  were  a  kind  of  hereditament,  but  were  not  regarded  as 
constituting  an  estate  in  the  land.  But  if  the  land  had  not 
been  granted  in  perpetuity,  e.g.  if  the  gift  had  been  only  for 
the  tenant's  life,  then  the  lord  in  addition  to  his  lordship 
had    also  a  reversion  in  the  land,  which  was  an  estate. 

452.  3.  Judicial  powers.  Sometimes,  but  not  always, 
the  lord,  in  addition  to  the  personal  relation  and  the  relation 
arising  from  land  holding  that  existed  between  him  and  his 
vassals,  had  judicial  powers  over  them,  that  is,  had  the  right 
to  hold  courts  for  the  trial  of  causes  in  which  they  were 
concerned.  These  will  be  more  fully  described  in  connection 
with  the  subject  of  manors  next  to  be  taken  up. 

453*  A  manor*  (manerium.)  is  a  small  territory,  often 
coterminous  with  a  township  or  parish,  organized  in  a  peculiar 
manner  under  the  jurisdiction  of  a  lord,  who  may  or  may  not 
be  a  nobleman.  A  great  part,  but  not  the  whole,  of  the  area 
of  England  is  covered  by  manors.  The  chief  officer  of  a  manor 
is  the  steward,  who  is  the  agent  and  representative  of  the  lord. 

'  The  origin  of  manors  is  inyolved  in  much  obscurity  and  dispute. 
Some  authorities  regard  them  as  having  been  originally  the  free  townships 
or  village  communities,  in  which  the  English  conquerors  of  Britain  settled 
themselves,  which  in  some  way  fell  under  the  power  of  feudal  lords^  or  as 
having  been  in  some  cases  fonned  on  the  model  of  those.  ^  Others  deny 
that  the  English  settlers  ever  were  so  organiEed,  and  assert  that  manors 
had  from  the  first  a  servile  character,  being  the  estates  of  great  men 
peopled  by  their  dependents,  and  that  the  introduction  of  free  tenants  was 
a  later  innovation.    See  Seebohn,  English  Village  Communities,  Chapt  XI. 
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The    land    of    the    manor    is,    or    anciently  was,  divided  S'fi***?*'' 

'  •^  '  tns  manor* 

into   four    parts.     There  was   first    the  lord's  demesne    terrae  The  demesno. 

dominiccdes,  which    was    the  portion  that  he  retained   for   his 

own    use,  on  which   stood   his   manor  house   or    mansion.     A    Thetene- 

'  mental  land^. 

second  part  was  held  of  the  lord  by  free  tenants,  who  were 
called  the  barons  of  the  manor.  Thirdly,  there  were  the  hold- 
ings of  the  unfree  tenants.  The  land  held  by  the  tenants 
constituted  the  tenemental  land  of  the  manor.  Lastly,  what  xhowMta. 
remained  formed  the  common  land  or  waste  of  the  manor, 
called  also  the  lord's  waste,  which  was  in  the  possession  of 
the  lord,  but  in  which  the  tenants  had  various  rights  of  use, 
such  as  the  right  to  pasture  cattle  or  to  take  wood  or  turf 
for  fuel. 

454.     Incident  to  every  .manor  were  the  manorial   courts,  ^he  muioriai 
which  were  or  might  be  three  in  number. 

The   first   and    most   important   of   these  was    the    Oourt    The  court 

^  Baron. 

Baron,  the  court,  that  is,  of  the  barons  or  free  tenants  of  the 
manor,  who  were  called  the  pares  or  peers  of  the  court. 
This  court  was  an  assembly  of  the  free  tenants,  and,  like  the 
old  English  courts  generally,  was  partly  an  administrative  and 
partly  a  judicial  body.  In  the  former  capacity  it  attended 
to  the  general  business  of  the  manor,  which,  as  has  been  said,^^ 
absorbed  the  whole  or  a  part  of  the  functions  of  the  township. 
In  the  latter  capacity  it  acted  as  a  court  in  the  proper  sense 
and  tried  causes.  It  had  jurisdiction  of  suits  relating  to  lands 
in  the  manor  and  of  petty  personal  actions  where  the  debt  or 
damages  did  not  exceed  forty  shillings.  It  was  the  lord's 
court ;  the  profits  of  it  accrued  to  him,  and  he  or  his  repre- 
sentative, usually  the  steward  of  the  manor,  was  its  presiding 
officer.  This  court  was  essential  to  a  manor,  and  if  the  num- 
ber of  tenants  for  any  reason  was  so  diminished  that  there 
did  not  remain  at  least  two  suitors  to  constitute  the  court, 
the  manor  became  extinct. 

The    second   of  the    manorial  courts  was    the  Customary   TheCuato. 
Court,  which  had  superintendence  of  the  holdings  of  the  unfree 
tenants.     This  also  was  presided  over  by  the  lord's  steward. 

ioSee2105. 
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Tbe  Court  In  801X16  maDors  there  was  a  third  conrt,  the  Court  Leet, 

Leet. 

held  before  the  steward  of  the  manor,  which  was  a  criminal 
court  having  jurisdiction  of  various  petty  offences,  and  also  had 
certain  administrative  functions.  The  right  to  have  such  a 
court  was  not  incident  to  eveiy  manor,  but  was  conferred 
upon  the  lord  by  a  special  royal  grant  or  charter. 

Franchises  455.     Sometimos    sovcral    manors   under    the    same    lord 

were  grouped  together  for  the  purpose  of  holding  these  courts, 
and  one  set  of  courts  was  held  for  all,  which  were  regarded 
as  the  courts  of  each  manor  respectively.  Such  a  group  of 
manors,  or  the  right  ot  the  common  lord,  was  called  a  liberty 
or  franchise ;  and  the  courts  of  the  liberties  often  possessed 
by  virtue  of  grants  from  the  crown  a  somewhat  more  ex- 
tended jurisdiction  than  the  ordinary  manorial  courts.  Their 
jurisdiction  was  sometimes  concurrent  with  and  sometimes 
exclusive  of  that  of  the  public  popular  courts,  but  never 
excluded  the  jurisdiction  of  the  King's  courts. 

Thefendii  ^^6*     '^^^  beginnings  of  the  feudal  system  can  be  traced 

SgUnS  iii  England  before  the  Norman  conquest.  The  practice  of 
commendation  and  the  personal  relation  of  lord  and  retainer 
were  common,  and  grants  of  land  were  made  on  condition  of 
the  performance  of  services  by  the  grantee.  But  at  the  time 
of  the  conquest  that  system  had  reached  a  much  fuller 
development  in  Normandy  than  in  England,  and  during  the 
century  or  two  following  the  conquest  the  Norman  lawyers 
made  the  system  with  which  they  were  familiar  ther  basis  of 
the  land  law  of  the  latter  country.  All  the  land  was  brought 
under  feudal  rules,  so  that  since  that  period  there  has  been 
no  allodial  land  in  England. 

Theiiind  By  the  feudal  law,  which    is    still    in    force,  the  King  is 

to  king,     the    owner  of  all  the  land    of   the   kingdom.    No  one  but  he 

can  own  land  ;  the  utmost   right    that    a    subject  can  have  in 

it    is    an    estate,  which   theoretically    at    least    is    an    inferior 

property  right.     The  legal  theory  is  that  all  titles  to  land  are 

Grants  from  derived  immediately  or  mediately  from  the  Crown.  The  King, 
having  it  all  in  his  hand,  is  supposed  to  have  granted  it  in 
the   first    place    to    his    own    vassals,  who,  holding  it  directly 

^®"JJ5*°   from  him,  were   called  tenants  in  chief  {in  capite.)     Some   of 
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those  granted  parts  of  it  to  their  own  vassals,  thus  becoming 
themselves  mesne  lords,  and  these  latter  grantees  in  turn 
allotted  portions  of  it  to  tenants  under  them;  and  so  on,  until 
the  land  at  last  reached  the  actual  holder,  who  was  called 
the  terre  tenant  or  tenant  paravail^  and  the  feudal  .hierarchy 
was  constituted   from  the  top  downwards. 

This  theory  represents  to  some  extent  what  actually  took 
place.  After  the  Norman  conquest  and  after  the  various 
civil  wars  with  which  England  was  distracted  extensive  con- 
fiscations took  place,  bringing  a  great  deal  of  land  into  the 
King's  hands,  which  he  did  grant  out  as  fiefs;  and  doubtless 
his  grantees  in  turn  often  made  grants  to  their  own  retainers. 
It  would  be  almost  necessary  for  a  Norman  noble,  holding 
large  estates  from  the  King  for  which  he  was  bound  to 
perform  military  service,  to  provide  himself  in  that  way  with 
«  surrounding  of  knights  and  men  at  arms.  Probably  most 
of  the  larger  tenants  in  chief  were  actual  beneficiaries  of  the 
King.  On  the  other  hand  it  is  probable  that  as  applied  to 
the  majority  of  the  smaller  holders  and  actual  cultivators  of 
the  soil,  especially  those  whose  services  were  non-military,  the 
theory  of  a  grant  from  their  lord,  and  indirectly  from  the 
King,  was  a  mere  fiction,  that  the  feudal  rules  were  simply 
upplied  to  their  lands  as  if  they  had  received  them  by  such 
grants,  when  in  fact  they  had  not. 

457*  From  about  the  time  of  Henry  I  the  feudal  system, 
yielding  to  the  conditions  of  a  progressive  society,  began  to  de- 
cline. Gradually  the  personal  relation  between  lord  and  vassal 
dwindled  away,  the  public  courts  encroached  upon  and  finally 
entirely  swallowed  up  the  judicial  powers  of  the  manorial  tri- 
bunals, and  slavery  and  serfdom  disappeared  before  advancing 
civilization;  till  at  last  there  remained  nothing  of  the  impos- 
ing organization  of  feudalism  but  certain  rules  relating  to  the 
holding  of  land,  and  even  these  have  undergone  many  and 
important  modifications,  usually  is  the  direction  of  enlarging 
the  rights  of  the  tenant.  Certain  aspects  of  this  process 
require  to  be  noticed. 

458*  Since  the  holding  of  land  of  a  lord  implied  a 
personal  relation  between  him  and  the  tenant,  it  would  follow 
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naturally  that   neither   party  could  transfer  his  rights  in   the 
^    land,  and  thus  introduce  a  stranger  into  the  relation^  without 

Attonunmit.  the  couscnt  of  the  other.  Such  consent  on  the  part  of  the 
tenant  was  called  attornment ;  he  was  said  to  attorn  to  his  new 
lord.  Blackstone  thinks  ^^  that  non-alienability  by  the  tenant 
was  in  fact  the  original  rule,  at  least  as  to  that  class  of  feuds 
known  as  true  and  proper  feuds,  that  is,  those  which  had 
really  been  granted  by  lords  to  their  vassals  on  condition  of 
military  service.  Probably,  however,  it  was  at  no  time  the 
general  law  in  England   that  lands  held  of  mesne  lords  could 

Sabinfeoda-  uot  be  alienated.  Sub-infeudation  was  freely  permitted,  be- 
cause by  that  the  new  tenant  did  not  come  into  any  direct 
relation  with  the  original  lord,  to  whom  the  original  tenant 
remained  responsible  for  the  feudal  services  due  from  the 
land.  So  that  a  tenant  who  wished  to  sell  his  land,  if  he 
was  not  permitted  to  alienate  it,  made  a  sub-infeudation  of 
it  to  the  buyer,  becoming  nominally  the  buyer's  lord  and 
taking  the  buyer  nominally  as  his   subtenant. 

The  statute  The    lords,  however,  found  that    by  sub-infeudations  thev 

lost,  or  were  practically  rendered  unable  to  enforce,  their  feudal 
rights  against  their  own  tenants,  and  they  had  no  claim 
against  the  subtenants.  To  remedy  this  evil  the  statute  of 
quia  emptorea^  was  passed,  which  enacted  that  on  all  sales  or 
feoffments  of  land  the  transferree  should  hold  it,  not  of  his 
immediate  transferor    but    of    the  chief  lord   of  the  fee    from 

Thertatutes.  whom  the  latter  held  it.  This  statute  did  not  extend  to  the 
^rS2  ***  King's  tenant's  in  chief,  but  a  similar  provision  was  made  as 
to  them  by  the  statutes  de  prerogativa  regis.^  By  those  acts 
the  lord  was  brought  into  a  direct  feudal  relation  with  the 
person  who  would  otherwise  have  become  his  tenant's  sub- 
tenant, and  could  enforce  his  feudal  rights  directly  against 
him.  Their  practical  effect  was  to  prohibit  sub-infeudation  and 
permit  tenants  freely  to  transfer  their  estates.^  Since  those 
statutes,  therefore,  it  has   been   legally  impossible  for  any  one 

but  the  King   to    make    an    infeudation    or   to   create   a   uew 

« 

11 2  Black.  Com.  57.  ^  18  Edw.  L 

1317  Edw.  II.  and  34  Edw.  III. 
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manor,  and  all  laud  has  been  alienable.  Bat  the  same  form, 
of  juristic  act  continued  to  be  used  for  transfer  which  hud 
before  been  used  for   infeudation. 

459.  For  this  purpose  a  modified  form  of  the  old  feudal  Feoffment. 
ceremony  of  investil^ure  was  employed,  which  was  called 
feoffment  (Jeoffamentum.)  This  was  at  first  an  oral  gift  of 
the  land  in  the  presence  of  witnesses,  who  ought  to  be  persons 
living  in  the  neighborhood,  so  that  in  case  of  any  dispute 
afterwards  arising  they  could  be  called  upon  to  declare  what 
was  done.  Feoffment  had  to  be  perfected  by  livery,  e.i,  delivery, 
of  seizin,  until  which  the  feoffee  acquired  no  estate  in  the 
land. 

Livery  of  seizin  was  either  in  deed  or  in  law.  Livery  in 
deed  was  made  on  the  land,  by  the  parties  themselves  or 
their  attorneys,  in  the  presence  of  witnesses.  The  contents 
of  the  feoffment  were  declared  before  the  witnesses,  and 
then,  all  other  persons  being  off  of  the  land,  the  feoffor 
<lelivered  to  the  feoffee  a  clod,  a  twig  or  some  similar  thing 
from  the  land,  with  a  statement  that  he  delivered  it  in  the 
name  of  the  seizin  of  the  whole.  In  case  of  a  house,  the 
ring  or  latch  of  the  door  was  delivered,  and  the  feoffee  entered 
alone,  the  house  being  empty,  and  shut  to  the  door,  after 
which  he  opened  the  door  and  let  in  the  others.  Livery  in 
law,  which  coiild  not  be  made  by  attorney  but  only  between 
the  parties  in.pe^soui  was  made  not  on  the  land  but  near  to 
and  in  sight  of  it,  the  feoffor  saying :  "  I  give  yon  yonder 
land ;  enter  and  take  possession."  This  was  valid  if  the 
feoffee  entered  during  the  feoffor's  life  time.  If  several  pieces 
of  land  lying  in  the  same  county  were  conveyed  by  one 
feoffment,  a  single  livery  of  seizin,  made  on  any  one  of  them, 
was  sufficient ;  but  if  they  were  situated  in  different  counties, 
livery  must  be  made  separately  in  each  county.  The  reason  for 
this  was  that  under  the  old  procedure  witnesses  from  one  county 
could  not  be  used  to  establish  a  feoffment  in  another  county.^^ 
Also  if  the  lands  were  in  the  possession  of  subtenants,  though  Laud  held  bj 
all  in  the  same  county,  there  must  have  been  a  separate  livery 
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of  the  holding^  of  each  subtenant,  because  the  attornment  of 
each  subtenant  was  necessary,  which  fact  the  witnesses  had 
to  take  cognizance  of.  Fealty  and  homage  gradually  fell  into 
tiisUFe. 

In  course  of  time  it  became  customary  for  the  feoffor  to 
execute  and  deliver  to  the  feoffee  a  deed  of  feoffment  contain- 
ing a  description  of  the  land  and  the  terms  of  the  gift,  and 
by  the  statute  of  frauds  a  deed  was  made  necessary,'*  so  that 
an  oral  feoffment  would  not  now  be  valid.  After  the  statute 
of  quia  emptores,  and  perhaps  from  an  earlier  period,  admis- 
sion of  the  feoffee  by  the  lord  or  the  consent  of  the  lord  in 
any  form  was  not  necessary  to  a  transfer  of  land  from  tenant 
to   tenant. 

460.  As  the  feudal  system  faded  away  the  consent  and 
co-operation  of  the  lord  were  dispensed  with  in  all  cases  of 
the  acquisition  of  estates  by  free  tenants.  Wherever  admis- 
sion by  the  lord,  a  bilateral  act,  had  been  requisite,  the  person 
haying  a  right  to  the  estate  was  allowed  to  acquire  it  by  a 
mere  entry  upon  the  land,  which  was  a  unilateral  act.  Thus 
an  heir  was  no  longer  obliged  to  sue  his  livery  of  the  lord, 
but  merely  to  make  entry  upon  the  land,  by  doing  which  he 
became  seized.  But  until  modern  times  entry  by  the  heir 
continued  to  be  necessary  to  perfect  his  title ;  before  entry  he 
had  no  seizin  or  estate  but  only  a  bare  right.  At  present, 
howeyer,  the  rule  is  otherwise,  and  the  heir,  even  without 
entry,  is  deemed  to  be  seized  immediately  upon  the  death  of 
his  ancestor.  This  is  called  seizin  in  law,  as  distinguished 
from  seizin  in  fact  or  in  deed  which  maybe  gained  by  entry; 
but  this  distinction  is  of  no  practical  importance. 

The  principle  that  a  person  who  had  a  right  to  an  estate 
could  acquire  the  estate  by  his  own  act  of  entry  without  the 
co-o]>eration  of  the  lord  was  extended,  perhaps  illogically  and 
without    any  necessity  for   so   doing,   to   persons  who  had  no 


IS  The  statute  of  frauds  does  not  mention  deeds.  Bni  since  before  that 
statute  there  were  two  methods  in  use  of  conveying  land,  yiz:  by  oral 
feoflinent  with  livery  and  by  deed  with  livery,  and  the  statute  of  frauds 
forbade  the  former,  a  deed  remained  as  the  only  available  method,  and  the 
statute  was  construed  to  require  a  deed. 
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right.  ThiiB  an  ouster  could  be  accomplished  by  the  intruder 
merely  entering  upon  the  land  and  taking  possession  of  it 
with  an  intention  to  become  tenant,  without  his  being  ad- 
mitted by  the  lord.  And  the  rightful  tenant  in  turn  could  se-mtiy. 
in  most  cases  regain  his  seizin  and  defeat  and  extinguish  the 
usurper's  estate  by  his  mere  re-entryi  without  being  compelled 
to  resort  to  an  action. 

461.  Entry  must  not  be  furtivOi  but  open  and  public, 
in  the  presence  of  witnesses,  and  accompanied  with  a  formal 
declaration  that  the  party  entering  thereby  takes  possession ; 
for  only  such  an  entry  can  be  considered  equivalent  to  an 
admission  by  the  lord.  But  if  a  person  actually  takes  and 
holds  adverse  possession^  of  land,  all  persons  who  claim  rights 
in  it  inconsistent  with  his  possession  are  thereby  ousted,  even 
though  his  original  entry  was  informal.  But  in  such  a  case 
the  law  will  presume  prima  facie  that  his  possession  is  not 
adverse.  An  entry  made  by  force  is  valid;  but  now  by 
various  statutes,  commonly  known  as  statutes  of  forcible  entry 
and  detainer,  this  is  forbidden  both  in  the  United  States  and 
England.  Some  of  these  statutes  provide  that  a  possessor  of 
land  who  is  forcibly  expelled,  or  against  whom  the  land  is 
forcibly  held  by  some  one  who  has  furtively  gained  possession, 
may  on  application  to  the  court  be  at  once  restored  to  his 
possession  without  any  inquiry  into  his  right,  leaving  the 
right  to  be  determined  in  a  subsequent  action  for  the  posses- 
sion, thus  practically  nullifying  the  effect  of  the  forcible 
entry  or  detainer;  but  in  some  places  the  statute  simply 
makes  the  act  punishable  as  a  crime  without  affecting  its 
validity. 

When  the  entry  would  be  rightful,  but  in  such  case 
only,  the  party  entitled  to  enter,  if  he  is  prevented  from 
doing  so  by  force  or  threats  of  bodily  injury,  may  instead  of 
it  make  a  formal  claim  to  the  land  in  the  presence  of 
witnesses  as  near  to  it  as  he  can.  This  has  precisely  the 
same  effect  as  an  entry  to  put  the  claimant  into  seizin  and 
vest  in  him  the  estate    and    the   right   of   present  possession. 
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though  of  course  it  does  not  give  him  the  actual  possession 
of  the  laud,  which  is  a  condition  of  fact,  nor  even  the  con- 
structive possession,  which  can  not  exist  in  one  person  while 
another  is  actually  possessed.  The  right  gained  by  such  a 
claim,  however,  lasts  only  for  a  year  and  a  day,  within  which 
time  the  claim  must  be  repeated ;  hence  this  is  called  a 
coolinual  claim. 
SheAmeri.  462.    In  the  United  States  the  feudal  system  never  pre- 

vailed. Such  slight  attempts  as  were  made  to  introduce  it  or 
something  resembling  it  failed.^  But  the  English  law  of  real 
property  was  brought  over  by  the  colonists  with  its  feudal 
rules  and  feudal  nomenclature,  and  has  in  the  main  continued 
in  force  to  the  present  day. 

18  For  instanoe,  the  constitution  derited  bj  the  philoeopher  Locke  for 
the  colony  of  South  Oarolina,  which  was  rejected  bj  tiie  oolonkts  and  never 
coald  be  put  into  operation.  See  also  |476. 
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CHAPTER    XXVin. 


TENURE. 


463.  Tennre  means  the  terms  and  conditions  on  which 
a  tenant  holds  his  land  of  his  lord. 

The  principal  division  of  tenures  was  into  free  and  servile 
tennres,  the  former  being  those  on  which  the  free  tenants 
held  their  lands,  while  the  latter  applied  to  the  holdings  of 
unfree  persons.  Land  held  on  free  tenure  was  called  freehold 
or  frank  tenement  (Uberum  tenementum).  Another  division  of 
tenures  was  based  upon  the  services  due  from  the  tenant  to 
his  lord  being  certain  or  uncertain.  Tenures  in  which  the 
services  were  certain  were  included  under  the  general  name 
of  socage. 

464-  Tenure  in  chivalry  or  by  knight  service  (per  wr- 
fHtium  militare)  was  esteemed  the  most  honorable  species  of 
tenure,  and  was  that  on  which,  so  long  as  it  existed,  persons 
of  rank  usually  held  their  estates.  It  was  the  tenure  specially 
appropriate  to  pure  and  proper  feuds,  the  feudal  system  having 
been  in  its  origin  an  organization  chiefly  for  military  purposes. 
The  tenant  by  knight  service  was  bound  to  furnish,  if  called 
upon  by  his  lord,  for  each  knight's  fee  (feodum  mUitare)  held 
by  him  one,  fully  armed  horse  soldier  or  knight  to  serve  for 
not  exceeding  forty  days  in  any  one  year  within  the  realm 
at  the  tenant's  cost.  The  quantity  of  land  comprised  in  a 
knight's  fee  is  not  now  known,  and  has  been  the  subject  of 
much  dispute.  It  is  even  uncertain  whether  it  was  measured 
by  acreage  or  by  rental  value.  In  the  reigns  of  Edward  I 
and  Edward  II  it  was  estimated  to  be  of  the  value  of  £20 
per  annum.  In  the  reign  of  Henry  II  the  practice  was  intro- 
duced, which  became  common,  of  commuting  the  personal 
service  for  a  money  payment,  wl^i^h  was  called  escuage  or 
flcutage  (scutagium), 

465.  In  addition  to  the  military  service  the  tenant  by 
knight  service  was  subject  to  certain  feudal  burdens,  which  in 


Tenare. 


Clofwea  of 
tenures. 


Freehold. 


Socsgc. 


KDiglit 
aervice. 


TUe  tennnt't 
■enrice. 


Knight's 
fee. 


Sentagc 


Fendnl 
bordeua. 


314 


PRIVATK  rAW. 


aids. 


Exactions 
1^  the  lords. 


time  became  very  oppressive.     These  were  aids,  relief,  primer 
seizin,  wardship,  marriage,  fines  for  alienation  and  escheat. 
Aids.  Aids    seem    to   have   been    originally    voluntary    gifts    of 

mbney  by  vassals  to  their  lords  on  occasions  of  special  need. 
But  three  of  them,  the   so   called   ancient   aids,  early  became 

The  ancient  matters  of  right.  These  were,  to  ransom  the  lord's  person  if 
he  was  taken  .  prisoner  in  war,  to  pay  the  expense  of  making 
his  eldest  son  a  knight,  and  to  provide  a  marriage  portion 
for  his  eldest  daughter.  The  lords,  however,  in  many  cases 
exacted  aids  for  other  purposes,  such  as  to  pay  the  lord's 
debts  or  to  enable  him  to  pay  his  aids  to  his  own  lord. 
This  led  to  the  insertion  of  a  clause  in  magna  carta  for- 
bidding the  taking  of  any  aids  by  the  King  without  the 
consent  of  parliament,  or  by  mesne  lords,  except  the  three 
ancient  aids. 
Beiiet  Belief  was   a   payment  made   to   the   lord   by  the    heir, 

provided  he  was  of  full  age  when  the  inheritance  fell  to  him, 
for  being  admitted  as  a  tenant  in  place  of  his  ancestor. 
This  continued  to  be  payable  after  admission  by  the  lord  had 
ceased  to  be  necessary. 

Primer  seizin  was  payable  only  by  the  King's  tenants  in 
chief,  and  only  if  the  heir  was  of  full  age.  Since  the  heir 
did  not  become  seized  of  the  estate  till  he  had  sued  his 
livery  and  been  admitted  by  the  lord,  the  lord  in  the  mean 
time  had  the  right  to  take  the  fief  into  his  own  hands  and 
appropriate  the  rents  and  profits,  and  by  the  ancient  rule  if 
livery  was  not  sued  within  a  year  and  a  day  the  estate  was 
forfeited  to  the  lord.  The  King  therefore  exercised  against 
his  tenants  the  right  to  claim  one  year's  profits  of  the  land 
under  the  name  of  primer  seizin. 

Wardship.  466*     If  the  heir,  being  a  male,  was   under   the    age   of 

twenty  one  or,  being  a  female,  under  that  of  fourteen,  the 
lord  became  the  guardian  both  of  his  person  and  of  his 
land,  and  could  take  the  rents  and  profits  of  the  land  for 
his  own  benefit,  without  being  obliged  to  account  for  them 
to  the  ward,  until  the  heir  came  of  age,  or  in  the  case 
of  a  female  heir  till  she  reached  the  age  of  sixteen.  This 
right    was   called    wardship,    and    the    lord    the    guardian    in 
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chivalry.  At  the  end  of  the  wardship  the  heir  could  sue  bis 
liverj  or  onsterlemain  and  receive  possession  of  the  land  from 
the  lord,  but  was  compelled  to  pay  for  doing  so  a  fine  to  the 
lord  of  half  a  year's  profits  of  the  land ;  and  if  the  heir  was 
a  male  and  held  a  knight's  fee  in  capite  of  the  King,  he 
was  also  obliged  to  receive  knighthood  at  a  considerable 
expense  or  pay  a  fine  to  the  King  if  he  refused. 

In  order  to  ascertain  the  King's  feudal  dues  an  inquiry, 
called  an  inquisitio  post  mortem^  was  held  by  the  King's 
justices  on  the  death  of  any  large  land  holder  as  to  the 
value  of  his  estate,  of  whom  and  by  what  tenure  it  was  held, 
and  who  and  how  old  his  heir  was.  In  the  reip^n  of  Henrv 
VIII  a  Court  of  Wards  and  Liveries  was  created,  to  which 
was  committed  the  duty  of  making  these  inquiries  and  grant- 
ing livery  to  heirs. 

Another  very  onerous  right  of  the  lord  was  the  right  of 
marriage  {mariiagium)^  that  is,  the  right  of  disposing  of  his 
ward  in  marriage.  If  the  lord  offered  the  ward  a  suitable 
match  without  disparagement^  that  is,  a  match  with  a  person 
of  proper  rank  and  station,  the  ward  must  either  accept  it  or 
pay  to  the  lord  the  value  of  the  marriage  (valor  maritagii), 
which  in  case  of  dispute  was  to  be  assessed  by  a  jury,  and 
was  understood  to  mean  as  much  as  any  one  would  bona  fide 
pay  for  the  privilege  of  marrying  the  ward.  If  the  ward 
married  without  the  guardian's  consent,  he  or  she  forfeited 
twice  the  value  of  the  marriage. 

Those  rights  of  the  lord  over  the  infant  heir  of  his 
tenant  were  too  often  treated  by  the  lords  as  their  own  per- 
quisites rather  than  administered  for  the  benefit  and  protec- 
tion of  the  ward,  and  in  many  cases  were  made  matters  of 
traffic  and  sale.  Very  large  sums  were  paid  for  the  wardship 
of  a  fat  estate  or  the  marriage  of  a  rich  heir. 

467*  Fines  for  alienation  were  payments  made  to  the 
lord  by  the  tenant  for  permission  to  transfer  his  estate  to 
another.  These  seem  to  have  been  confined  to  the  King's 
tenants  in  chief. 

Escheat  was  the  return  of  the  land  to  the  lord  by  reason 
of  the  tenant's  estate  coming  to  an  end  for  want    of  an  heir 
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or  by  forfeiture,  as  will  be  more  fully  described  in  another 
place.* 

other  mill-  468.     There  were  certain  other  less  common  tenures  which 

were  classed  under  tenure  in  chivalry,  because  the  services  were 
free    and   uncertain,  and  because  they  were  subject  in  general 
to  the    same  feudal   incidents    and   burdens   as   the   ordinary 
tenure  by  knight  service. 
Onmd  Tenure    in    grand  sergeanty    {per  magnum  servitium)  was 

where  the  tenant  was  bound,  instead  of  serving  as  a  soldier, 
to  perform  in  person  some  honorary  service  to  the  King,  as 
to  carry  his  banner  or  sword.  A  tenant  in  grand  serjeanty 
was  exempt  from  the  obligation  to  pay  aids  or  escuage,  and 
his  relief  was  one  year's  profits  of  the  land. 
Coniage.  Tenure  by  cornage,  i.e.  by   the  service  of  blowing  a  horn 

to  give  warning  of  a  Scotch  raid  over  the  border  or  of  any 
hostile  invasion,  was  a  tenure  in  grand  sergeanty  if  the  land 
was  held  of  the  King,  otherwise  it  was  reckoned  knight 
service. 

Abolition  of  ^d.    These    tenures    in    chivalry    with    their    incidents, 

tw^  though  they  may  in  their  origin  under  the  conditions  of  the 
feudal  system  have  been  reasonable,  came  in  time,  as  the 
feudal  state  of  society  passed  away,  to  be  felt  as  intolerable 
burdens,  and  in  the  hands  of  unscrupulous  lords  became  mere 
instruments  of  extortion.  Accordingly  in  the  reign  of  Charles 
II  they  were  all  abolished  by  statute,  saving  only  the  honorary 
services  of  grand  serjeanty,  and  tenure  in  free  socage,  next  to 
be  described,  substituted  in  their  place.  The  Court  of  Wards 
and  Liveries  was  also  abolished. 

7ree  socage.  470.     Tenure  in  free  and  common  socage,'  usually  called 

simply  socage  tenure,  was  esteemed  less  honorable  than  tenure 
in  chivalry,  but  was  still   a  free  tenure. 

It  was  a  non-military  tenure,  and  seems  to  have  been  that 
by  which  the  smaller  freemen,  agriculturists,  mechanics  and 
tradesmen,  held  their  lands.     The  insignificance  and  mostly  low 


iSee  2581. 

2  The   deriTfttioQ    and   original    meaning   of   the   name   socage    are 
uncertain. 
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social  position  of  these  tenants  perhaps  saved  them  from  the 
rigorous  application  of  feudal  rales  which  pressed  upon  their 
betters.  Probably  the  holders  by  this  tenure  were  not 
originally  for  the  most  part  beneficiaries  or  grantees  of  true 
and  proper  fiefs,  but  rather  persons  whose  land  had  been 
feudalized.  Many  points  in  which  this  tenure  differs  from 
tenure  in  chivalry  seem  to  be  survivals  of  the  law  that  ex- 
isted before  the  Norman  conquest,  the  land  being  imperfectly 
feudalized. 

The  services  due  from  a  tenant  in  socage  to  his  lord 
might  consist  in  nothing  but  fealty  and  homage;  but  usually 
they  included  also  the  payment  of  a  fixed  rent,  either  in 
money,  in  kind  or  in  labor.  The  latter  two  kinds  of  rent 
were  generally  in  time  commuted  for  money  payments.  The 
value  of  money  in  ancient  times  beiog  much  greater  than  at 
present,  those  old  feudal  rents  were  usually  fixed  at  sums 
that  came  later  to  be  insignificant,  and  very  many  of  them 
have  fallen  into  desuetude. 

Aids,  primer  seizin  and  fines  for  alienation  were  formerly 
incident  to  tenure  in  socage  as  to  that  in  chivalry,  but  were 
abolished  by  the  same  statute  of  Charles  II  that  did  away 
with  the  latter  tenure. 

Belief  is  still  due  from  some  socage  lands,  and,  contrary 
to  the  rule  in  knight  service,  is  payable  even  though  the  heir 
is  under  age,  because  the  lord  has  no  right  of  wardship.  The 
sum  payable  is  one  year's   rent. 

Guardianship  in  socage  is  very  different  from  that  in  auardianship 
chivalry,  being  designed  for  the  benefit  and  protection  of  the 
infant  heir.  The  guardian  is  not  the  lord,  but  the  nearest 
relation  of  the  infant,  of  full  age,  who  can  not  be  heir  to 
the  infant,  the  intention  being  not  to  permit  any  one  to  be 
guardian  who  might  have  an  interest  to  make  way  with  the 
infant  for  the  purpose  of  succeeding  him.  If  the  land  came 
to  the  infant  by  descent  from  any  one  except  his  father  or  by 
purchase,  the  father,  who  by  the  common  law  could  never  be 
heir  to  his  son,*  would  naturally  become  guardian.     Guardian- 
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ship  in  socage  lasted  only  till  the  ward  reached  the  age  of 
fourteen^  at  which  time  he  was  permitted  to  choose  his  own 
guardian,  and  the  former  guardian  was  obliged  to  accoant  to 
the  ward  for  all  the  rents  and  profits  of  the  estate;  so  that 
this  kind  of  guardianship  was  no  benefit  but  a  mere  burden 
to  the  guardian. 

ifarriage.  Nor  had  the  guardian  any  right  of  marriage  oyer  the  ward. 

On  the  other  hand,  until  the  value  of  marriages  was  wiped 
out  by  statute,  if  the  guardian  gave  his  ward  in  marriage, 
unless  he  married  him  to  advantage,  he  was  responsible  to 
the  ward  for  the  value  of  the  marriage,  even  though  he  in 
fact  received  nothing  for  it. 

Escheat.  Escheat  belongs  to  tenure  in  socage,  as  to  feudal  tenures 

generally, 
other  socage  471.    Certain    species    of    socage    tenure    presented    pe- 

'*^"**'     culiarities    of  their   own.     Among   these    was  tenure  in  petit 
serjeanty,  which  could  only  exist  in  land  held  directly  of  the 

Petit  ser.  King,  whcrc  the  services  consisted  in  delivering  to  the  King 
some  small  weapon  of  war,  such  as  an  arrow  or  a  sword,  in 
lieu  of  other  rent. 

Bnzgage.  Tcuurc  iu  burgage  is  a  kind  of  socage  tenure   on    which 

land  in  an  ancient  borough  may  be  held,  the  services  con- 
sisting in  the  payment  of  rent.  In  former  times  the  holding 
of  one  of  those  burgage  tenements  often  gave  the  tenant  certain 
political  privileges  or  rights  in  the  common  lands  of  the  borough 
such  as  tenants  of  a  manor  had  in  the  common  of  the  manor. 
Burgage  tenements  were  also  often  subject  to  special  customs, 
which  were  different  in  different  boroughs;  for  instance  in 
some  cases  the  wife  of  a  tenant  had  a  right  of  dower  after 
his  death  in  all  of  his  lands  instead  of  in  one  third  only 
as  was  the  general  common  law  rule,  or  a  tenant  was 
allowed  to  dispose  of  his  land  by  will,  which  as  to  most 
lands  was  not  permitted  from  the  Norman  conquest  till 
the  reign  of  Henry  VIII,  but  had  been  allowed  before  the 
conquest.  ^ 

Boioaffh  Among    those    customs  was  that  called  borough  English, 

^         which   was   that  the   tenement  on    the  death    of    the    tenant 

should    descend    to  his    youngest    son,    in    opposition    to   the 
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in  fruuk- 
a1moi(pi. 


ordinary    feudal    rule    tinder    whioh     the     eldest     son     was 
heir.* 

Tenure  in  gavelkind  is  found  principally,  though  not 
exclusively;  in  Kent.  It  is  distinguished  from  ordinary 
socage  by  various  peculiarities,  the  most  important  of  which 
are  that  on  the  tenant's  death  the  estate  descends  to  all  his 
sons  equally,  not  to  his  oldest  son  alone ;  the  tenant  may 
alienate  his  estate  at  fifteen,  whereas  in  general*  a  conveyance 
by  a  person  under  twenty  one  is  not  valid ;  the  estate  was 
not  forfeited  by  the  tenant's  being  convicted  of  a  crime;  and 
it  was  in  most  places  capable  of  being  disposed  of  by  will, 
contrary  to  the  rule  of  the  common  law. 

Tenure  in  frankalmoign '  or  free  alms  (in  libera  elee^ 
mosyna)  was  one  on  which  various  ecclesiastical  persons  and 
corporations  held  and  still  hold  land.  The  services  are  of 
a  spiritual  nature,  such  as  before,  the  reformation  praying 
for  the  soul  of  the  donor  and  at  present  performing  religious 
rites  or  teaching,  and  the  tenant  was  not  subject  to  any 
feudal  burdens.  Land  might,  however,  be  held  for  religious 
and  charitable  purposes  on  other  tenures ;  and  since  the 
statute  quia  emptorea  no  one  but  the  King  can  give  land  to 
be    holden    in   frankalmoign. 

,  472.  Both  before  and  after  the  Norman  conquest  there  vmainago. 
were  in  England  various  classes  of  unfree  persons,  who  were 
distinguished  by  a  variety  of  names,  the  exact  signification  of 
some  of  which  is  not  now  understood  but  which  probably 
corresponded  to  differences  in  their  status.  These  unfree 
persons  came  to  be  known  by  the  general  name  of  villains' 
{villaui).  They  were  also  called  nativi,  from  which  is  de- 
rived the  feminine  form  neife.  Villains  were  either  villains 
in  gross  or  villains  regardant.     The  former  were  mere  slaves,   vukimin 

y^  RTOss  and 
xegardjuat. 

4  It  has  been  suggefited  that  the  reanon  for  thin  rale  was  that  an- 
ciently the  lord  had  a  right  of  concubinage  with  the  tenaufs  wife  on  her 
wedding  nighty  whereby  the  paternity  of  the  eldest  eon  might  be  rendered 
doubtfiiL  Bat  probably  this  custom  never  existed  in  England;  though  it 
did  in  some  other  countries,  presumably,  however,  only  among  tenants  who 
were  not  fully  frte. 

A  Aho  spelled  villeins ;  probably  from  viila. 
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and  oould  be  bought  and  sold  like  oatde.  The  latter  were 
serfs,  bouDd  to  the  soil  (adscripti  glebae)  and  obliged  to 
render  services  of  a  base  or  menial  nature  to  their  lords. 
The  condition  of  villainage  was  hereditary^  the  children  fol- 
lowing that  of  the  father.  Therefore  no  bastard  could  be 
bom  a  villain,  being  in  contemplation  of  law  filius  nulliu$. 
Originally  a  villain  could  hold  no  property,  the  lord  having  the 
right  to  seize  whatever  he  acquired ;  the  lord  might  beat  his 
villain  at  his  pleasure,  but  to  kill  or  maim  him  or  forcibly  to 

Emnnriiiii.  vioUto  a  female  villain  was  a  crime.  Emancipation  of  a 
villain  was  effected  either  by  a  formal  deed  of  mannmission 
or  impliedly  by  any  dealing  of  the  lord's  with  him  which  was 
inconsistent  with  the  condition  of  villainage,  such  as  granting 
him  an  estate,  entering    into    a    bond    to    pay  him    money  or 

Extinction  beiugiug  an  action  against  him  at  law.  In  course  of  time, 
'  either  by  the  manumission  of  individuals  or  by  the  gradual 
rise  in  condition  of  classes  originally  servile,  villainage  entirely 
passed  away.  Sir  Thomas  Smith,  secretary  to  king  Edward 
VI,  says  that  in  his  time  he  never  knew  of  any  villain  in 
gross,  and  the  few  villains  regardant  then  remaining  mostly 
belonged  to  bishops  or  monastaries,  in  whose  case  religious 
scruples  against  impoverishing  the  church  stood  in  the  way  of 
manumission.  The  last  claim  of  villainage  recorded  in  the 
courts  was  in  the  fifteenth  year  of  James  L 
Tenure  473.    Thc   lowest   classcB   of  viJlains,  whose   status    was 

▼iiiaml!^.  that  of  actual  slavery  or  closely  approximated  to  it,  were 
known  as  pure  villains.  If,  as  was  often  the  case,  they  were 
allowed  to  occupy  land,  it  was  as  mere  precarious  holders,  at 
the  will  of  the  lord  and  on  such  terms  as  he  chose  to  impose. 
Some  however,  if  not  all,  of  this  class  of  villains  came  in 
time  to  be  regarded  as  having  some  sort  of  interest  in  the 
land  which  they  occupied  and  as  holding  on  a  kind  of  tenure. 
This  was  called  tenure  in  pure  villainage.  The  services  con- 
sisted in  performing  servile  offices  and  labor  for  the  lord, 
and  were  uncertain  both  as  to  time  and  quantity,  the  lord 
having  the  right,  either  absolutely  or  within  wide  limits,  to 
exact  from  the  tenant  such  services  as  he  pleased. 

▼iiililS^  Privileged  villains  were    in   a    less   abject  condition  than 
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pure  villainSy  iDasmuch  as,  though  still  below  the  condition 
of  freemen,  they  had  definite  rights  against  their  lords.  Their 
serTiceSy  though  of  a  base  and  servile  nature,  had  by  custom 
or  otherwise  become  determinate,  so  that  they  were  not 
subject  to  arbitrary  demands  from  their  lords,  but  on  render- 
ing the  fixed  seryices  were  entitled  to  the  possession  of  their 
lands  and  the  free  disposal  of  their  own  labor.  Their  tenure 
was  known  as  privileged  villainage ;  or  sometimes,  because  the  vniain 
services  were  certain,  it  was  regarded  as  a  kind  of  socage  and 
called  villain  socage. 

Tenure  in  villainage,   either   pure    or   privileged,  is    long  AiK.HMonof 
since  extinct.      But    there    are    certain    tenures   still    existing    viihiililje. 
which  may  probably   to    a    great    extent  be  affiliated  upon  it. 
Land  and  estates  held  on  such  tenures  are  to  tliis  day  denied 
the    name  of  freehold,  and  no  doubt    the    greater  part,  if  not 
the  whole,  of  such  land  was  formerly  held  by  servile  tenants. 

474.  The  most  important  of  these  is  copyhold  tenure,  copyhoid. 
which  can  only  exist  within  a  manor,  filackstone  regards 
this  as  having  grown  up  out  of  pure  villainage,  through  the 
gradual  acquisition  by  the  tenants  of  privileges  which,  originat- 
ing in  mere  indulgence  on  the  part  of  the  lord,  by  custom 
and  prescription  hardened  into  rights,  the  status  of  the  tenant 
undergoing  a  parallel  change  into  something  less  and  less 
servile  and  finally  into  entire  personal  freedom,  and  the 
personal  services  being  commuted  in  course  of  time  for  fixed 
rents.  .  Other  writers  have  advanced  various  other  theories 
as  to  its  origin. 

A  copyhold  tenant  holds  his  land   nominally  at  the    will   Theiord»s 

will 

of   the    lord ;    but    in    contemplation    of   law,    which    always 
favors  fixity  of  tenure  and  definite  rights,  of  which  tendency 
the    history    of   the    law    of   real    property  presents  numerous 
examples,  the  lord's  will  is  conclusively  presumed  to  be  always  ti.o  cuHtom 
in  accordance  with  certain  customary  rules  which  have  grown  '**  ^*'*'  "^  '"^r. 
up    in    each    manor,    and    which,    though    in    general    nearly 
the    same,   vary   in   details    in    different    manors.     Hence    the 
tenant   is   said  to  hold  at  the  will    of   the    lord    according  to 
the  custom  of  the  manor.     He  is  admitted  to  his  holding    by    Admittance 
the  lord  or  his  representative  in  the  Customary    Court  of  the    ^*  ®  °' 
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manor,  and  an  entry  of  the  admission  is  made  in  the  records 
or  rolls  of  the  court.  A  copy  of  this  roll,  attested  hy  the 
steward^  is  ^iven  to  the  tenant  as  evidence  of  his  right,  so 
that  he  is  called  a  tenant  hy  copy  of  court  roll  or  by  copy- 
hold. When  a  tenant  dies  and  his  estate  descends  to  his 
heir,  or  when  it  is  sold,  the  lord  can  be  compelled  by  legal 
proceedings  to  admit  the  heir  or  purchaser. 
Feudal  Copyhold  tenure,  like  free  tenures,  in  former  times  obliged 

burdens.  ,  , 

the  tenant  to  fealty  and  homage,  and  is  still  subject  to  services 
of  various  kinds,  usually  the  payment  of  rent,  and,  in  case  the 
estate    descends  to  the  heir,  to  reliefs  and  escheat.     The   lord 

Heriots.  is  also  entitled  on  the  death  of  a  tenant  to  a  heriot,  which 
consists  of  the  best  beast  owned  by  the  deceased  tenant  or 
in  certain  manors  of  some  other  chattel  of  his,  which  the  lord 
may  seize.  There  are  in  some  manors  fines  for  alienation,  and 
in  some  fines  in  the  nature  of  primer  seizin.  When  the 
amount  of  these  is  not  fixed  by  custom,  the  law  requires  that 

warcUhip.  they  be  reasonable.  The  lord  has  also  a  right  of  wardship  of 
the  heir  of  the  tenant,  when  the  latter  succeeds  to  the  estate, 
and  usually  delegates  its  exercise  to  some  relative  of  the 
ward.  The  guardian  is  bound  to  account  to  the  ward  for  the 
profits  of  the  estate  while  in  his  care,  like  a  guardian  in 
socage. 
Enfranchise-  Copyhold  land  may  be  enfranchised  or  turned  into  freehold 

c^yhoids,  by  a  grant  of  the  freehold  from  the  lord  to  the  copyholder, 
or  by  the  two  rights  in  any  way  coming  into  the  same 
hands,  in  which  case  the  copyhold  is  merged*  in  the  freehold. 
Statutes  have  recently  been  passed  in  England  to  provide  for 
the  enfranchisement  of  copyholds  without  the  consent  of  the 
lord  on  paying  him  a  reasonable  compensation  for  his  rights. 
Ancient  475.     Tcuurc  in  ancient   demesne    occurs  only  in  certain 

emeaue.  j^j^nors  which  formed  a  part  of  the  royal  demesne  as  early 
as  the  time  of  William  the  Oonquerer.  It  is  substantially 
copyhold    and    is    usually  included  under  that  name,  differing 

The  custom  from  Ordinary  copyhold  only  in  certain  minor  particulars.     The 
'  tenants,  or  at  least  such  of  them  as  are  probably  the  successors 

«  See  1 493. 
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of  privileged  villainB,  are  not  said  to  hold,  even  in  theory,  at 
the  will  of  the  lord,  hat  Bimply  according  to  the  eastern  of 
the  manor.     When   a   manor   is   held   by  its  lord   in    ancient   Tenants  in 

Ancient 

demesne,  the  freeholders  of  the  manor,  who  hold  of  him,  are    demeane. 
also  called  tenants  in  ancient  demesne,   and  it  is  said  that  it 
is  to  them  only  that  that  name  is  with  strict  propriety  applied. 
They  form  for  the  manor  a    court  of   ancient  demesne,  which    conrtof 

ancient 

is    analogous  to  the  coart    baron    of  ordinary  manors.     Copy-    demesne. 
holders   of   such   a   manor   are   known  as  copyholders  of  base  ^^^f^^" 
tenure.  **""'«• 

There  are  also  in  the  north  of  England  certain  lands  cnstomaiy 
held  according  to  the  customs  of  manors  but  not  by  copy  of 
court  roll,  in  which  nevertheless  it  is  necessary  for  the  tenant 
to  be  admitted  by  the  lord  in  order  to  acquire  the  estate. 
These  estates  are  called  customary  freeholds  or  tenant  rights. 
The  services  seem  to  have  consisted  originally  of  border  services 
against  the  Scotch.  But  these  tenures,  though  in  some  respects 
like  free  tenures,  are  now  classed  among  copyholds. 

476.     So  far  as  tenure  exists  in  the  United  States  at  all,    Tennw  la 

.       .  .        ^  1  mi         1  -the  United 

it  IS  tenure  in  free  and  common  socage.  The  charters  granted  sute* 
by  the  Crown  to  some  of  the  colonies  specify  that  lands  are 
to  be  holden  of  the  King  on  that  tenure.  At  the  revolution 
the  state  took  the  place  of  the  King  as  lord,  and  in  a  few 
states  it  is  said  that  the  tenure  still  subsists.  But  if  so,  it 
is  purely  nominal ;  there  are  no  rents,  services  or  feudal 
rights.  In  some  states  also  guardianship  in  socage  survives, 
but  in  an  obsolescent  condition.  There  never  were  any  mesne 
lords  or  sub-infeudations,  except  that  in  two  or  three  states 
a  few  manors  were  set  up,  which  did  not  flourish  and  have 
become  extinct.  In  most  of  the  states,  however,  the  land  is 
expressly  declared  by  the  constitution  or  by  statnte  to  be 
allodial,  or  has  been  assumed  to  be  so,  and  tenure  does  not 
-exist  even  in  theory. 
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CHAPTER    XXIX. 


ESTATES. 


Ettataa. 


Freehold 
oalates. 


477.  The  word  estate  properly  denotes  the  right  of  the 
tenant,  but  it  is  sometimes  improperly  used  to  denote  the 
land  itself.  Estates  are  either  of  freehold  or  less  than  free- 
hold. An  estate  of  freehold  meant  originally  an  estate  held 
on  a  free  tenure ;  but  since  such  estates  were  always  con- 
ferred for  life  or  in  perpetuity,  the  name  is  now  confined  ta 
estates  so  granted.  Freehold  estates  are  divided  into  estates 
of  inheritance  or  fees/  which  at  the  tenant's  death  will  des- 
cend   to    his    heirs,    and    estates    not    of    inheritance,    or    life 

Use  of  the   estatcs,  which  will  not  descend.      To    make    a    fee    it   was    at 

iroid  "  heirs." 

coram  OB  law  necessary  that  the  grant  be  made  to  a  man 
and  his  heirs.  No  other  word  but  heirs  would  sufiBce.  If 
an  estate  were  *  granted  to  a  man  forever,  or  to  a  man  and 
his  children  or  his  descendents,  it  was  merely  a  life  estate 
and  terminated  at  the  tenant's  death.  But  in  a  grant  to  a 
corporation,  which  had  no  heirs,  the  word  successors  was 
substituted.  The  common  law  rule  still  prevails  in  some  of 
the  United  States,  but  in  other  states  and  in  England  the 
word  heirs  is  not  now  required,  any  words  showing  such  an 
intent  being  sufficient  to  pass  a  fee.  Also  the  word  heirs  was 
never  necessary  in  a  will.* 

478.  A  fee  simple,  usually  called  merely  a  fee,  is  the 
largest  estate  that  can  be  had  in  land.  It  exists  where  land 
is  given  to  a  person  and  his  heirs  generally,  without  specifying 
any  particular  class  of  heirs,  so  that  on  the  tenant's  death  it 
will  descend  to  any  one  who  is  his  heir,  whether  a  child  or 
other  descendant  or  some  collateral  relative.  It  may  be  freely 
sold  and  transferred,  and  on  the  death  of   the  transferee  will 


Fee  simple. 


1  The  word  fee  in  this  use  denotes  the  estate,  not  the  land. 

2  As   has   been  said,   wills   are   generally   construed  leas  strictly  and 
technically  than  deeds;  see  284P. 
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descend  to  his  heirs,  just  as  it  would  have  descended  to 
the  heirs  of  the  original  tenant  if  he  had  not  transferred 
it.  The  tenant  is  said  to  be  seized  in  his  demesne  as  of 
fee ;  because  he  has  practically  dominion,  yet  not  absolute 
dominion  or  ownership  which  only  the  King  can  have,  but  a 
quasi  dominion  held  under  a  lord  as  of  fee.      The    rights    of    BiRhtsof 

the  tcuiiulM 

a  tenant  in  fee  simple  are  exactly  the  same  as  those  of  an 
absolute  owner,  except  for  such  remnants  of  feudal  services 
as  still  survive.  Practically  fee  simple  is  equivalent  to 
ownership,  and  is  generally  so  called.  In  the  United  States, 
where  land  is  held  allodially,  it  is  legally  the  same  as 
ownership.     The  fee  simple  of  land  must  always   be   in   some   Feerimpie 

*  *  ^  ^  "   ^  cau  not  D© 

one ;    whenever   any  one  has  an  inferior   estate  in  land,  some  ™  abeyance. 
one  else  must  have  the   fee   simple.     This  is  expressed  tech- 
nically by  saying  that  the  fee  simple  can  not  be  in  abeyance. 

A  qualified  or  base  fee  is  an  estate  to  a  man  and  his  Baaefee. 
heirs,  but  limited  to  come  to  an  end  on  the  happening  of 
8ome  contingency.'  It  is  a  fee,  because  it  will  descend  to  the 
tenant's  heirs,  and  if  the  contingent  event  never  happens,  will 
endure  forever;  but  on  the  happening  of  that  event  it  will 
cease.  An  example  of  this  is  a  fee  granted  to  A  and  his 
heirs  tenants  of  the  manor  of  Dale.  If  the  holder  of  the  fee 
ceases  to  be  a  tenant  of  that  manor,  the  estate  is  determined. 
As  long  as  the  estate  lasts  the  rights  of  the  tenant  are  the 
same  as  those  of  a  tenant  in  fee  simple. 

479.     A  conditional  fee  at  common  law  was  a  fee  limited     commoa 

law  oondi- 

to  a  pereon  and  a  particular  class  of  his  heirs,  for  instance  tionaifeo. 
to  a  man  and  the  heirs  of  his  body,  i.e.  to  such  heirs  as 
were  lineally  descended  from  him,  so  that  if  he  died  without 
leaving  any  descendent,  his  brother  or  other  collateral  kins- 
roan  could  not  succeed  to  the  estate,  but  it  would  revert  to 
the  grantor.  Under  such  a  grant  it  is  obvious  that  the  tenant 
would  not  be  able  to  sell  or  transfer  the  estate  in  perpetuity, 
because  it  could  not  descend  to  the  heirs  of  the  transferee  on 
his  death,  but  only  to  the  lineal  heirs  of  the  original 
grantee.     The  desire  to  keep  land  in  a  particular  family  led 

» 

s  This  is  a  contingeiit  limilation ;  see  {  265. 
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to  the  makiDg  of  many  grants  of  this  kind.  Bnt  the  policy 
of  the  law  has  always  been  opposed  to  the  tying  up  of 
property ;  and  therefore  the  courts  construed  these  grants  in 
a  peculiar  way,  in  opposition  to  their  natural  meaning  and 
to  the  actual  intention  of  the  donors.  They  were  held  to  be 
grants  on  condition  that  the  tenant  had  issue.  As  soon 
therefore  as  issue  was  born  to  the  tenant  it  was  considered 
that  the  condition  was  performed,  and  the  estate  became 
absolute,  as  least  so  far  that  the  tenant  could  alienate  it 
and  cut  off  the  succession  of  his  heir  and  also  for  certain 
other  purposes ;  though  if  he  died  without  having  alienated 
the  estate,  it  could  still  descend  only  to  heirs  of  the  designated 
class,  and  if  there  were  no  such  heir  would  revert  to  the 
donor.  Thus  a  tenant  was  enabled  to  defeat  the  purpose 
of  the  grant  by  conveying  his  estate  as  soon  as  a  child  was 
born  to  him  to  some  other  person,  who  would  immediately 
convey  it  back  to  him  in  fee  simple. 
The  Btetate  To  prevent  this  there  was  inserted  in  the  statute  of  West- 

minster  2nd,  passed  in  the  reign  of  Edward  I,*  a  provision 
known  as  the  statute  de  Honis  oonditionalibua,  or  more  briefly, 
the  statute  de  donis,  which  enacted  that,  when  land  was  given 
to  a  man  and  the  heirs  of  his  body,  the  intent  of  the  donor 
should  be  followed,  and  the  estate  should  at  all  events  go  to 
the  lineal  heirs,  or  if  there  were  none  should  revert  to  the 
donor.  The  effect  of  this  was  that  the  tenant  could  not 
alienate  or  encumber  the  estate  for  a  longer  time  than  his  own 
life ;  the  heir  had  an  absolute  right,  and  after  the  ancestor's 
death  could  take  back  the  land  from  any  one  to  whom  the 
ancestor  might  have  transferred  it.  An  estate  of  this  kind  is 
FeetaiL  called  a  fee  tail,  i,e,  a  cut  or  mutilated  fee,'  and  land  so 
given  is  said  to  be  entailed.  An  estate  tail  can  only  be 
created  in  land    or    rights    which    relate    to   land.     There   are 


*  This  king  distinguished  himself  by  so  maDy  and  great  reforms  in 
the  law  that  he  has  been  called  the  English  Juittinian.  The  statute  of 
Westuiiubter  2nd  was  a  long  and  elaborate  act,  forming  part  of  a  com- 
prehensive scheme  of  law  reform  and  dealing  with  many  subjects. 

*  From  mediaeval  Latin  ialiare,  French  tailler^ 
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certain  property  rights,  called  incorporeal  hereditament^;  * 
which  are  so  far  real  property  that  they  will  descend  to  the 
holder's  heirs,  but  which,  not  relating  to  land,  can  not  be 
entailed,  for  instance  an  office  or  an  annuity  not  charged 
upon  land.  The  rights  of  a  tenant  in  tail  are  the  same 
as  if  the  estate  was  a  fee  simple ;  the  only  difference 
between  the  two  kinds  of  fees  is  as  to  alienability  and 
descent.      The    words    **  of    his    body  "    or    some    equivalent    Word«  of 

procrafttion. 

words  of  procreation    are   necessary   to   create   a    fee    tail ;   a 
gift    to   a    man    and    his   heirs   male,   without   words   of   pro- 
creation,  conveys    a    fee    simple,    and    any    heir    may   inherit. 
Estates   tail   are   in   tail   general   or  tail  special.     The  former  a«neraiand 
are   limited   to  a   man   and  the  heirs  of  his   body   generally,  "^^^ 
so  that  any    lineal  heir  may  inherit.     The  latter  are  confined 
to   some   particular   class    of  lineal  heirs,  as    an    estate   to  a 
man  and  the  heirs  of  his  body   by  his  present  wife.     Estates    teu  male 
in  tail  may  be  farther   distinguished    as    tail    male,  which    is 
confined   to   male   heirs,   and  tail   female,  where   only  female 
heirs    are    admitted.      Thus    an    estate    to    a    man    and    the 
heirs    male    of  his    body   is    in    tail    male   general,   and    one 
limited    to   him    and  the  heirs    female  of   his  body  on  Mary, 
his   now   wife,  to  be  begotten  is  in  special  tail   female. 

A  particular  kind  of  estate  tail,  now  practically  obsolete,  Frank 
is  an  estate  in  frank  marriage  (in  libero  maritagio,)  Tliis 
arises  when  land  is  given  by  one  man  to  another,  together 
with  a  wife  who  is  the  daughter  or  near  relative  of  the 
donor,  to  hold  in  frank  marriage.  This  is  sufficient  to  create 
an  estate  in  special  tail  in  the  husband  and  wile  and  the 
heirs  of  their  two  bodies,  without  the  use  of  the  word  heirs 
or  words  of  procreation. 

480.  By  entail  estates  would  have  been  effectually  tied  cuttin-oa 
up  and  made  inalienable  forever,  and  such  was  the  intention  of 
the  framers  of  the  statute  de  donia.  But  by  certain  proceedings 
permitted  by  the  courts,  in  the  nature  of  fictitious  suits, 
which  will  be  described  in  another  place,  means  were  found  of 
cutting  off  the   entail  and  alienating  the  estate  free  from  the 


<  See  Chapl.  XXXL 
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claims  of  the  heir,  thus    transforming   it    into    a  fee    simple. 
And  by  various  statutes  in  England  entailed  estates  are  to   a 
greater    or    less    extent    made    alienable    and    subject   to    the 
debts  of  the  tenant. 
Estates  tail  In    some    of    the    United    States     fees    tail    have    been 

in  the 

unitM      abolished    by    statute,    and    in    others    they    are    turned    into 

SUtes.  .  , 

estates  in  fee  simple    after   one    descent,  and  may  then  go  to 
collateral  heirs.     Nowhere   can  land  now  be  entailed   in   per- 
petuity. 
Estates  481.     Freehold    estates    not  of  inheritance,  or  estates  for 

for  life  ,  ,  , 

life,  are  of  varions  kinds.  The  ordinary  case  is  where  the 
estate  is  given  for  the  life  of  the  tenant  himself,  so  that  at 
his  death  it  does  not  descend  to  his  heirs,  but  is  extinguished 
entirely,  and  the  land  reverts  to  the  donor.  By  the  common 
law  such  an  estate  may  be  terminated  by  the  civil  death  of 
the  tenant,  for  which  reason  it  became  customary  to  grant 
such  estates  expressly  for  the  tenant's  natural  life. 

Estates  viir  Au    cstato    may   also    be    given    to    one    person   for   the 

life  of  another,  who  is  called  the  cestui  (or  ceHtuy)  que  vie. 
Such  an  estate  is  denominated  an  estate  pur  auter  vie.  If 
the  tenant  dies  before  the  cestui  que  vie,  the  estate  does  not 
go  to  his  heir,  but  is  disposed  of  in  a  manner  to  be  hereafter 
explained.' 

Life  estates  The  abovo  menrtioned    kinds    of   estates  for  life   are  con- 

^Xiiw.*''"  ventional,  that  is,  are  created  by  the  agreement  of  parties  or 
by  will ;  but  there  are  also  certain  others  which  are  said  to 
Curtesy,  be  Created  by  Operation  of  law.  If  a  married  woman  is  seized 
of  land  in  fee,  her  husband  after  her  death  has  generally 
an  estate  for  life  in  the  land,  which  is  called  an  estate  by  the 
curtesy ;  and  in  like  manner  the  wife  of  a  tenant  in  fee,  if 
Dower,  the  survives  him,  has  an  estate  known  as  dower  in  one  third 
of  the  land  for  her  life.  These  estates  will  be  more  fully 
described  in  another  place,'  but  are  mentioned  here  for  con- 
venience. 

Kifrhts  of  482.     A  tenant  for  life  has  the  same  rights  of  poBsession 

for  life,     and  innocent  use,  including  the  right  to  take  the  fruits,  rents 


7  See  3  f»r>P  8  See  977,979. 
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Eqnitnhle 


nnd  profits  of  the  land,  as  if  he  were  owner.  At  coininon 
law  the  rale  as  to  waste  was  that  if  the  estate  was  created  Wa9t«. 
by  the  agreement  of  the  parties  the  tenant  might  commit 
waste,  unless  he  was  forbidden  to  do  so  bv  the  terms  of  the 
agreement,  because  if  the  grantor  did  not  wish  the  tenant  to 
have  that  right  he  could  iusert  a  provision  to  that  effect  in 
the  agreement ;  but  if  the  estate  arose  by  operation  of  law, 
the  tenant  could  not  commit  waste.  But  by  the  statutes  of 
Marlbridge*  and  Gloucester*®  tenants  for  life  were  prohibited 
from  committing  waste ;  so  that  now  such  a  tenant  has  not 
the  right  to  commit  waste,  unless  the  right  is  conferred  upon 
him  by  the  instniment  creating  his  estate,  in  which  case  he  is 
said  to  hold  without  impeachment  for  waste.  And  even  in 
that  case  the  courts  of  equity  will  interfere  to  prevent  him 
from  doing  wanton  and  malicious,  or  even,  unnecessary  and 
unreasonable,  injury  to  the  property,  such  as,  in  ordinary 
circumstances,  felling  ornamental  trees  or  needlessly  destroying 
good  buildings.     This  is  called  equitable  waste. 

Waste    is    either  voluntary   or   permissive.      The    former    voinntnry 

•^  »  and  |»ernii9» 

consists  of  acts  done  by  the  tenant  which  are  injurious  to  the  ■*^«  ""^ie, 
inheritance,  such  as  cutting  timber  or  tearing  down  buildings. 
Permissive  waste  is  omission  on  the  part  of  the  tenant  to 
take  proper  care  of  the  property  and  suffering  it  to  fail  into 
ruin.  The  acts  which  a  tenant  must  not  or  must  do  will  be 
more  fully  described  in  another  place.*^ 

The  tenant  has,  however,  the  right  to  take  from  the  EBtorvt% 
land  what  are  called  estovers  or  botes,  which  consist  of  wood 
for  fuel,  for  repairing  buildings,  for  making  or  repairing 
fences  or  as;ricultural  implements  and  for  other  like  purposes, 
and  other  kinds  of  fuel  or  building  materials  found  upon 
the  land,  such  as  coal  or  stones.  But  such  things  may  only 
be  taken  for  use  on  the  promises,  not  for  purposes  of  sale 
or  trade,  and  only  in  a  reasonable  manner,  so  as  not  un- 
necessarily to  injure  the  land.  If  they  are  improperly  or 
excessively  taken,  that  is  waste. 


•  52  Hen.  III. 
J0(;  Edw.  I. 


"  See  I  795. 
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Emblements. 


EsUte  tail 
after  possi- 
bility of 
issue  extinct. 


General  char- 
acteristics of 
freehold 
estates. 


Can  not 
commence 
in  fuiuro. 


A  tenant  for  life  has  furthermore  a  right  to  emblements." 
Since  he  can  not  tell  at  what  time  his  estate  will  come  to  an 
end,  it  would  always  be  hazardous  for  him  to  plant  crops  at 
the  risk  of  losing  them  entirely  if  his  estate  terminated  before 
he  could  harvest  them.  Therefore  a  tenant  pur  auter  vie 
after  the  death  of  the  cestui  que  vie,  or  the  personal  repre- 
sentative of  an  ordinary  tenant  for  life  after  his  death,  is 
entitled  to  have  the  crops  remain  in  the  ground  till  ripe,  and 
then  may  enter  upon  the  land,  gather  and  cure  them  and 
take  them  away,  in  a  reasonable  manner  and  time.  But  if 
the  tenant  puts  an  end  to  the  estate  by  his  own  condnct 
before  its  natural  termination,  for  instance  if  he  forfeits  it 
by  the  commission  of  a  crime  or  the  breach  of  a  condition, 
he  shall  not  have  the  emblements,  for  it  is  his  own  fault; 
but  his  subtenant  in  such  a  case  is  still  entitled  to  them. 

483.  Another  kind  of  freehold  estate,  intermediate  in 
its  nature  between  an  estate  in  fee  and  one  for  life,  is  that 
of  a  tenant  in  tail  after  possibility  of  issue  extinct.  This 
arises  where  a  person  is  tenant  in  tail  special,  and  it  is  no 
longer  possible  that  there  ever  should  be  any  heir  capable  of 
inheriting,  as  for  instance  if  the  land  was  limited  to  the  heirs 
of  his  body  by  a  particular  wife  and  she  has  died  childless. 
For  most  purposes  the  estate  is  then  considered  as  a  mere 
estate  for  life,  not  a  fee ;  but  the  tenant  may  commit  waste 
like  tenants  in  tail  generally, 

484.  All  freehold  estates  are  real  property.  They  have 
the  common  quality  of  being  indefinite  in  duration.  An 
estate  in  land  given  for  a  fixed  time,  however  long,  e,g.  an 
estate  for  a  thousand  years,  is  not  a  freehold  estate,  even 
though  the  land  be  freehold  land.  At  common  law  freehold 
estates  must  always  be  created  by  livery  of  seizin,  and  there- 
fore could  not  be  granted  to  begin  in  the  future.  Livery 
of  seizin  was  a  juristic  act  that  did  not  admit  of  dies,^  but 
must  take  effect  immediately  or  not  at  all.  A  grant  of  an 
estate  to  a  man  and  his  heirs  to  begin  at  a  future  time  was 
void  at  common  law.     And  even  after  livery  of  seizin  became 


12  .See  1 222.         «  See  J  353. 
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extinct,  the  rule  that  a  freehold  estate  could  not  be  limited 
to  begin  at  a  future  time  continued  to  survive,  though  broken 
in  upon  by  many  exceptions. 

485.  Estates  less  than  freehold  are  either  (1)  estates  in  Estates  lew 
copyhold  land  similar  to  freehold  estates,  (2)  estates  in  either 
freehold  or  copyhold  land  which  are  limited  for  a  fixed  time 

or  held  precariously,  or  (3)  certain  estates  created  by  way  of 
security  for  debts. 

As  to  the  first  kind,  the  customs  of  manors  are  not  cop^hoid 
uniform.  In  some  manors  estates  m  perpetuity  may  be  had 
in  copyhold  land,  which  will  descend  to  the  tenant's  heir, 
and  are  practically  equivalent  to  fees,  though  the  heir  must 
still  be  admitted  by  the  lord ;  while  in  others  no  larger  right 
than  an  estate  for  life  can  exist,  the  land  coming  back  to  the 
lord  on  the  tenant's  death.  Estates  of  inheritance  and  for 
life  in  such  lands  are  reckoned  as  real  property. 

486.  ^he  second  class  of  estates  less  than  freehold  com-  Leosehoioa. 
prises    estates    for    years    and    at    will.     These    are    generally 
created  by  the    letting    or    leasing    of   land.     Under    the    old 
common  law  the  hirer  or  lessee  of  land  was  not  considered  as 
having  any  estate  or  property  right  in  it  at  all.     He  had  not 

even    possession,    but    mere    detention    or    occupancy,    being 
regarded,  so   far    as    his    relation    to    the    land    went,    as    the 
servant  or  bailiff  of  the  lessor.     He    had   nothing  but  a  right 
in  personam  against  the  lessor  arising    out    of   the  contract  of 
hiring.     If   any  third    person  wrongfully  dispossessed    him  or 
wrongfully  meddled  with  the  land,  he  had  no  remedy  directly 
against  the  wrongdoer,  but  must  look  for  protection  and  help 
to  his  lessor,  who  was  bound  to  him  by  the  contract.     But  at 
least  as  early  as  the  reign    of  Edward  IV  the   lessee  came  to 
be  looked   upon    as    a    possessor,  and  an  action   was   given  to 
him"    by   which    he   could    recover    the  possession    of    the    land 
itself  if  he    was   wrongfully    deprived   of    it  ;    and    from    thut 
time    his    interest    in    the    land     was    recognized    as     being     a 
kind    of   estate.       But   these    estates    were   never   brought    fully 
under    feudal    rules  ;    there    is    no    tenure    or    feudal    relation 


A^The  action  of  ^ectment;  see  2009. 


332  PRIVATE   LAW. 

between    the  landlord    and    the   tenant;    the  relation   on    the 
contrary  is  Bimple,  business-like   and  modern  in  its  character. 

Chattels  real.  Tliis  class  of  estates  therefore  are  not  deemed  to  be  real 
property  at  all,  but  are  personal  property.  They  are  said 
to  be  f)ersonal  estates  in  things  real,  and  are  called  chattels 
real,  the  word  chattel  here  being  used,  contrary  to  its  ordinary 
signification,  to  denote  not  a  thing  but  a  right.  They  do  not 
descend  to  the  heir  of  the  tenant  upon  his  death,  but  go  to 
his  personal  representative. 

Estates  for  487*     Au    cstatc  for  ycars,  also  called  a  term   (terminus) 

or  a  leasehold,  is  any  estate  in  land  which  is  limited  to 
continue  for  a  fixed  time,  no  matter  how  long  or  how  short. 
Thus  an  estate  granted  for  one  month  would  be  in  technical 
legal  language  an  estate  for  years.  The^  tenant  for  years  is 
also  called  a  termor.  If  no  other  time  is  specified,  the  terra 
begins  from  the  time  of  making  the  lease;  but,  as  livery  of 
.  seizin  was  never  necessary,  an  estate  for  years  may  be  made 
jnfcif  .e  to  commence  in  the  future.  But  the  term  is  not  vested  in 
the  tenant  until  he  enters ;  till  then  he  has  only  what  is 
called  an  interesse  termini,  which  is  a  bare  right  to  acquire 
the  estate  by  entry,  of  the  same  nature  as  that  of  the  heir  or 
of  a  person   who  was  ousted  from  his  estat43   at   common   law. 

^luiM-seizin.  By  entry  the  tenant  does  not  acquire  seizin,  because  seizin 
pertains  only  to  freehold  estates ;  but  he  gets  what  is  called 
possession,  the  word  possession  being  here  used  in  a  peculiar 
sense  to  denote  not  the  possession  of  the  land,  although 
that  too  is  usually  gained  by  the  entry,  but,  like  seizin,  the 
condition  of  having  the  estate.  Sometimes  it  is  called  quasi- 
Ouster,  seizin.  If  the  tenant  is  wrongfully  ousted,  he  loses  for  the 
time  being  his  estate,  just  as  does  a  freeholder  in  the  same 
case,  and  has  only  a  bare  right  remaining;  but  like  a  free- 
holder, he  can  regain  his  estate  by  entry  or  action. 
Riphts  of  A    tenant  for  years    has  the  right    of   possession    and    of 

years.      inuoceut    usc    and    to    take    the    fruits.      At    common  law  he 
Waste,      could   commit  waste,    but  this    right    was  taken    away  by  the 
Estovers,    statutcs  of  Marlbridgo   and    Gloucester    above    mentioned.     He 
has  a  right  to   estovers,  like   a    tenant    for    life ;    but   not    to 

Xmi.iements.  emblements,    because    the    time    when    his    osteite  will   end*   is 
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known  beforehand.  But  if  the  lessee  for  years  is  a  subtenant 
and  his  estate  is  liable  to  be  brought  to  an  untimely  end  by 
the  termination  of  his  lessor's  estate,  the  subtenant  shall  have 
the  emblements  if  this  happens;  e.g,  if  a  teuaut  for  life  makes 
a  lease  of  his  land  for  years  and  dies  during  the  term,  by 
which  the  term  is  defeated,  in  this  case  the  termor  is  entitled 
to  emblements.  In  England,  however,  at  present  it  is  pro- 
vided by  statute  that  in  such  a  case  the  subtenant,  instead 
of  having  emblements,  may  remain  in  possession  till  the  end 
of  the  current  year  paying  a  proportionate  rent. 

488.  A  tenant  for  years,  and  the  same  principle  applies  Tenant  can 
to  a  tenant  at  will  next  be  described,  is  estopped  to  dispute  lantpord's 
his  landlord's  title.     That    is,    he    having   received    possession 

from  his  landlord,  it  is  conclusively  presumed  against  him 
that  the  landlord  was  the  owner,  and  he  can  not  set  up  any 
ju8  tertii^  against  his  landlord.  For  instance  he  can  not 
refuse  to  pay  rent  or  give  up  his  possession  at  the  end  of  his 
term  on  the  ground  that  some  other  person  than  the  land- 
lord is  the  true  owner  and  entitled  to  the  rent  or  the  pos- 
session, even  if  that  be  the  case.  But  if  the  landlord's  right 
has  come  to  an  end  during  the  term  and  some  other  person 
has  succeeded  as  landlord,  for  example  if  the  landlord  has 
sold  the  property,  he  may  acknowledge  the  rights  of  the  new 
owner.  Also  if  the  landlord  is  in  fact  not  the  owner,  and  the 
true  owner  asserts  his  rights  and  the  tenant  is  forced  to 
submit  to  his  claim,  the  rule  does  not  appl}'.  The  tenant  is 
only  obliged  to  acknowledge  his  landlord's  claim  so  long  as 
the  landlord  secures  him  in  his  quiet  enjoyment  of  the  land. 

489.  An    estate    or    tenancy    at    will    is    either    strictly   Tenanojat 

.  atxictlj  wiU. 

at  will  or  from  year  to  year.  The  former,  which  is  the 
original  kind,  is  where  the  holding  is  precarious,  so  that 
either  party  may  put  an  end  to  it  at  his  pleasure.  The 
intention  to  do  so  may  be  declared  in  express  words  or  by 
any  act  which  is  inconsistant  with  the  longer  duration  of  the 
tenancy,  as  by  the  lessor's  entering  upon  the  land,  making  a 
lease  or  conveyance  of  it  to  another   person  with    a    right    of 

13  See  2  309. 


334 


PRIVATE    LAW. 
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immediate  possession  or  doing  other  acts  of  ownership,  or 
by  the  abandonment  of  the  land  by  the  tenant  or  his 
attempting  to  assign  his  rights  to  another,  for  the  interest  of 
a  tenant  at  will  is  of  such  a  slight  nature  that  he  is  not 
permitted  to  assign  it.  Also" if  the  tenant  commits  waste  he 
loses  his  estate.  The  rights  of  a  tenant  at  will  are  the  same 
as  those  of  a  tenant  for  years,  except  that  he  is  entitled  to 
emblements  if  the  landlord  puts  an  end  to  the  holding,  but 
not  if  he  himself  does.  An  estate  strictly  at  will  can  now 
be  created,  except  in  a  few  special  cases,  only  by  an  express 
agreement  of  the  parties  that  the  holding  shall  be  on  such 
terms.  Generally  a  letting  which  in  ancient  times  would 
have  made  a  tenancy  strictly  at  will  at  present  will  establish 
the  niodifii'd  form  of  tenancy  at  will  known  as  a  tenancy 
from  year  to  year. 

490.  On  account  of  the  obvious  inconveniences  of 
tenancies  strictly  at  will  the  custom  grew  up,  which  in  time 
acquired  the  force  of  law,  for  either  party  who  wished  to 
terminate  the  holding  to  give  notice  to  the  other.  The 
general  rule  is  that  at  least  six  month's  notice  must  be  given, 
expiring  at  the  end  of  some  year  of  the  tenancy.  If  such 
notice  is  not  given,  the  tenant  holds  for  another  year,  where- 
fore his  tenancy,  though  technically  ranked  as  a  tenancy  at 
will,  is  usually  called  a  tenancy  from  year  to  year.  In  the 
case  of  the  letting  of  buildings  and  rooms  in  towns  and 
cities  the  notice,  by  custom  or  statute,  is  generally  shorter, 
most  often  a  month,  so  that  the  holding  is  sometimes  called 
a  tenancy  from  month  to  month.  There  may  even  be  a 
tenancy  from  week  to  week. 

491.  If  any  tenant  of  land,  for  instance  a  tenant  pur 
auter  vie  or  for  years,  holds  over  after  his  estate  has 
terminated,  with  the  consent  of  the  person  entitled  to  the 
possession,  he  becomes  a  tenant  from  year  to  year;  and  the 
same  is  true  even  though  he  holds  over  wrongfully,  if  the 
landlord  elects  to  treat  him  as   such. 

If  however  a  tenant  holds  over  wrongfully,  and  the 
party  entitled  to  the  possession  does  not  choose  to  take  him 
as  a  tenant  from   year  to   year,   he   is  still  not  regarded  as  a 
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mere  intruder  or  trespasser,  but  as  a  kind  of  tenant.  He  is 
in  a  situation  analogous  to  that  of  a  person  who  has  ousted 
another,  having  not  merely  the  physical  possession  of  the 
land  but  a  right,  though  a  defeasible  right,  in  it.  This  is  a 
tenancy  at  sufferance,  and  may  be  put  an  end  to  at  any 
time  by  entry  or  action  by  the  rightful  possessor.  There  can 
be  no  tenancy  at  sufferance,  however,  against  the  King,  or  in 
the  United  States  against  the  state,  but  the  party  holding 
over  is  a  mere  trespasser.  A  tenant  by  sufferance  is  now 
bound  to  account  for  the  rents  and  profits  of  the  land  for 
the  time  that  he  holds  it. 

492.  The    third    kind    of   estates    less  than  freehold  are    EatntesM 

Bficnrity 

certain    estates   created    by    way    of   security  for  debts,  which  'or debts, 
will  be  described  in  another  place." 

493.  If  two  different  estates  in  the  same  land  come  into  Merger, 
the  hands   of   the  same  person  with  no  estate  between  them, 

the  smaller  estate  is  merged  or  lost  in  the  larger  and  ceases 
to  exist,  and  only  the  larger  remains.  Thus  if  a  tenant  in 
fee  should  let  the  land  to  his  son  for  a  term  of  years,  and 
should  then  die  and  the  fee  should  descend  to  the  son  as 
his  heir,  the  term  would  merge  in  the  freehold,  and  the  heir 
would  not  be  both  tenant  in  fee  and  tenant  for  years,  but 
only  tenant  in  fee.  The  same  would  be  the  case  if  a  tenant 
for  life  should  buy  the  fee  and  have  it  conveyed  to  him ; 
the  life  estate  would  be  merged  in  the  fee.  But  if  a 
tenant  for  life  should  let  his  land  for  ten  years,  and 
then  the  termor  should  obtain  the  fee  during  the  life  of 
the  tenant  for  life,  the  term  would  not  merge  in  the  fee, 
because  the  estate  of  the  tenant  for  life  would  come  between 
them.  Any  freehold  estate  is  regarded  as  a  greater  estat-e 
than  any  non-freehold  estate.  Therefore  if  a  tenant  for  a 
thousand  years  should  acquire  an  estate  for  life  in  the  land, 
the  term  wonld  merge  in  the  life  estate,  and  the  tenant 
would  hold  the  land  only  for  his  life  and  would  lose  the 
residue  of  his  term.  But  a  fee  tail  does  not  merge  in  a  fee 
simple,   because   that    would   destroy   the    rights   of  the    heir 


i«  See  Ghapt  XXXV. 
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in   tail,  contrary  to  the  intent  of  the  statute  de  dofiis.      Nor 

Estates  held  does    merger   take    place  when   the   two   estates    are   held   in 

er  T<n.  ^^f^^^^^^   Capacities,   en   autre   droit,   as    where   a   tenant   for 

years   dies    and    makes    the    tenant    in    fee   his   executor,    so 

that   the    term   vests  in  the  latter,  because  the  tenant  in  fee 

qua  executor  is  a  different  person  legally  from  himself  in  his 

individual  capacity. 

sevemijoint  494.     Estates    as    wcll    as    other   kinds  of  rights  may  be 

and  common  «  >    '     . 

estetes.     scveral,  common  or  joint. 

Biebtsof  Oo-tenants  have  an  equal  right    to    the  possession  of  the 

land;  and  ii  one  is  in  possession  alone  it  is  prima  facte  pre- 
sumed that  he  holds  for  the  benefit  of  all  and  that  his  posses- 
sion is  not  adverse  to  the  others,  so  that  he  can  not  by  means 
of  it  acquire  any  exclusive  rights  against  them.  Nor  can  he 
have  any  action  against  another  co-tenant  who  enters  upon  the 
Ouiter.  land.  But  one  co-tenant  may  in  fact  oust  the  others  and  hold 
adversely  to  them,  if  he  actually  excludes  them  against  their 

Bightaof  ase.  will.  One  tenant  who  merely  occupies  and  uses  the  land  and 
takes  the  crops  from  it  with  the  acquiescence  of  the  others  is 
not  bound  to  pay  them  rent.  And  even  if  he  received  rents 
or  profits  from  the  land,  he  was  not  at  common  law  bound  to 
account  to  them  for  their  shares,  except  by  agreement.  But 
by  various  statutes  he  is  now  obliged  to  account ;  and  if  he 
excludes  them  from  their  proportional  use  of  the  land  against 
their  will,  they  may  have  actions  against  him  to  recover  the 
Waste,  use  of  the  land  and  damages.  One  co-tenant  is  also  liable  to 
the   others  for  waste  committed  by  him. 

Joint  actions.  Joiut  tenants  must    sue   and    bw    sued   jointly  in  matters 

affecting    their   joint    estate,   but    this  rule  does  not  generally 
apply  to  tenants  in  common. 
Bepairs.  ^^  common  law  one  co-tenant  could  compel  the  others  to 

contribute  to  the  cost  of  necessary  repairs  upon  the  property, 
but  not  of  improvements,  by  means  of  a  writ  de  reparaiione 
facienda.  But  that  writ  is  now  obsolete,  and  the  authorities 
are  in  conflict  as  to  whether  an  action  will  now  lie  for 
contribution. 

Alienation  by         Although  onc  tenant    may  alienate  his  share,   yet  he  can 
not  alienate  any  specific  part  of  the  land  by  metes  and  bounds» 
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80  as  to  make  the  alienee  tenant  in  severalty  of  that  part. 
For  example  if  A  and  B  are  co-tenants  of  land  in  equal 
shares,  A  may  sell  and  convey  to  C  his  half;  but  only  one 
undivided  half,  not  a  specific  part  such  as  the  north  half. 

One  tenant  had  at  common  law  no  right  against  his  PAxtitioa 
co-tenants  to  partition,  that  is,  to  have  the  land  divided  and 
each  one's  part  given  to  him  in  severalty.  But  they  could 
make  partition  by  mutual  consent.  At  present  by  statute 
there  is  a  right  of  partition  on  the  demand  of  any  tenant, 
and  if  the  property  can  not  bt*  divided,  as  in  the  case  of  a 
house,  the  court  will  sell  it  and  divide  the  price. 

495.  There  is  one  species  of  joint  tenancy  that  pertains  coparceoaiy. 
exclusively  to    estates    of   inheritance.     When    the    tenant    of 

such  an  estate  dies  leaving  as  his  heir  not  a  single  person 
but  a  group  of  persons,  the  property  is  not  divided  among 
the  heirs  in  severalty  but  they  succeed  to  the  whole  jointly. 
This  kind  of  joint  tenancy  differs  from  ordinary  joint  tenancy 
in  three  respects.  (1)  There  is  no  right  of  survivorship 
attached  to  it,  so  that  if  one  of  the  joint  tenants  dies 
his  share  goes  to  his  heir  not  to  the  other  co-tenants.  (2) 
The  rights  of  the  co-tenants  need  not  be  equal ;  one  may 
have  a  larger  share  than  another.  (3)  Each  heir  had  at 
common  law  a  right  to  partition,  for  which  reason  this  kind 
of  tenancy  is  called  tenancy  in  coparcenary,  and  the  heirs 
coparcenors  or  parceners. 

496.  Estates  are  divided  into  estates  in  possessions^  and    Estates  in 
in  expectancy.     An    estate    of  the    former  kind   is  one  where      and  la 

,  -  expectancy. 

the  tenant  has  a  right  of  present  use  and  enjoyment  of  the 
land ;  this  is  the  ordinary  sort  of  estate.  But  where  the 
estate  is  in  expectancy  the  tenant  has  no  present  use  or 
enjoyment,  but  will  or  may  have  it  at  some  future  time, 
npon  the  termiuation  of  some  other  estate  which  is  called 
a  particular  estate.  Thus  if  A  is  tenant  in  fee  simple,  and 
grants    the    land  to  B  for  life,  B  has  an  estate  in  possession, 

17  The  word  poaB68siion  is  here  used  iu  a  peculiar  sense.  It  does  uot 
deaote  poaBeeaion  of  the  land,  nor  simply  the  quasi-^oaaemon  of  a  right, 
but  the  ^tion-pofisession  of  a  right  that  may  be  presently  enjoyed. 


338  PBIYATE   LAW. 

he  may  at  once  occupy  and  use  the  land;  but  A,  although 
still  tenant  in  fee  simple,  has  only  an  estate  in  expectancy, 
he  can  not  possess  or  use  the  land  so  long  as  B's  life  estate, 
which  is  the  particular  estate  upon  which  his  estate  is  ex- 
pectant, endures,  but  after  B's  death  the  land  will  revert  to 
him  again  and  his  fee  simple  in  expectancy  will  again  vest 
in  possession. 
A  present  -^^   ostato  iu  expoctaucy  is  a  present  estate,  though  only 

**^^*'  to  be  enjoyed  in  the  future.  It  must  be  distinguished  from 
a  mere  possibility,  such  as  the  chance  of  regaining  land  by 
the  tenant's  breach  of  a  condition  subsequent,  which  is  not 
an  estate  at  all. 

The  nitimate  Sincc  the  fee  simple  of  land  must  always  exist  and  be 
eewmpe.  j^^jj  ^^  some  onc,  any  estate  other  than  a  fee  simple,  even  a 
fee  tail,  is  always  a  particular  estate  only,  behind  which  lies 
the  fee  simple  in  expectancy.  There  may  be  a  succession  of 
estates  in  expectancy,  each  of  which  is  a  particular  estate  as 
to  those  that  follow  it.  Thus  A  may  hold  at  will  as  a  sub- 
tenant to  B  who  has  an  estate  for  years,  after  whom  0  is 
tenant  for  life  in  expectancy,  D  having  an  estate  tail  ex- 
pectant on  the  termination  of  C's  life  estate,  while  E  has  the 
ultimate  fee  simple. 

EcTersiona.  49T.     Au  estate  in  expectancy  is  either  a  reversion   or  a 

remainder.  A  reversion  exists  where  a  person  who  has  an 
estate  in  land  grants  to  another  a  less  estate,^  retaining  him- 
self his  former  estate  thus  reduced  to  the  condition  of  an 
estate  in  expectancy.  For  instance  if  A,  being  seized  in  fee 
or  for  life,  gives  to  B  an  estate  for  years,  or  himself  having 
an  estate  for  years,  gives  to  B  an  estate  for  a  shorter  term  or 
at  will,  the  right  which  A  continues  to  hold  is  a  reversion. 
The  reversioner  does  not  acquire  his  reversion  at  the  time 
when  the  particular  estate  is  created,  though  it  only  begins 
at  that  time  to  be  called  a  reversion ;  it  is  what  is  left 
to  him  of   what    he    had    before. 


ISA  less  estate  means  an  estate  which  is  leas  in  right,  not  an  estate 
in  a  smaller  piece  of  land.  If  A,  holding  eleven  acres,  grants  five  acres  to  B 
retaining  six  acres,  there  is  no  reversion. 
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498.  A  remainder  is  where  a  particular  estate  is  given,  BcnMindat. 
^nd  at  the  same  time  and  by  the  same  juristic  act  an  estate 
in  expectancy  upon  it  is  given  to  another  person.  Thus  if 
A|  being  seized  in  fee  simple,  gives  an  estate  for  years 
to  B  by  deed,  and  at  the  same  time  and  by  the  same 
deed  gives  another  estate  to  C  expectant  upon  the  termina^ 
tioD  of  B*s  estate,  C  has  a  remainder.  If  the  estate  given 
to  C  is  the  fee  simple,  then  that  fee,  which  if  it  had 
continued  vested  in  A  would  have  been  a  reversion,  becomes 
in  C's  hands  a  remainder,  and  there  is  no  reversion ;  but 
if  C's  remainder  is  merely  an  estate  for  life  or  years, 
then  the  fee  simple,  which  A  still  holds,  is  a  reversion.  A 
remainder  differs  from  a  reversion  in  not  being  something  left 
over  to  the  remainder  man  when  the  particular  estate  is 
created,  but  being  acquired  by  him  at  the  same  time  that  the 
particular  tenant  acquires  his  estate.  By  one  juristic  act  only  snooeniT* 
one  reversion  can  be  formed;  but  any  number  of  remainders 
may  be  created,  with  or  without  a  reversion  behind  them. 
For  instance  A  by  one  and  the  same  deed  may  give  an 
estate  for  years  to  B,  with  remainder  to  C  for  years,  with 
remainder  to  D  for  his  life,  with  remainder  to  E  for  his  life, 
with  remainder  to  F  in  tail,  and  may  keep  the  fee  simple 
hiiuself  as  a  reversion  or  give  it  to  G  as  an  ultimate 
remainder.  When  at  common  law  a  freehold  remainder  was  lAmjnt 
granted,  livery  of  seizin  was  made  to  the  particular  tenant 
for  the  benefit  of  the  remainder  man  and,  if  the  particular 
estate  was  itself  a  freehold,  for  his  own  benefit  also. 

The   following   rules  were   applicable   at  common  law  to 
remainders. 

1.  There  could  be  no  remainder  without  a  preceding  Thenmiut 
particular  estate,  which  was  said  to  support  the  remainder.  ciUmcsuu. 
If  an  estate  was  given  to  commence  in  the  future  without 
any  particular  estate  before  it,  it  was  not  a  remainder;  and  a 
freehold  estate  could  not  be  so  given.'*  But  an  estate  at  will 
can  not  support  a  remainder,  being  considered  too  slender 
and  precarious  for  that  purpose. 
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Pttrticaior  2.     The  remainder  must  pass   out   of   the   grantor  at  the 

remainder    game  iDBtant  With  the  particular  estate.     If  A.  tencint  in  fee. 

must  com-  ,  i /•  i  /• 

menceatthe  onrants    an    estate    for   life  to  B,  and  half  an  hour  afterwards 

ftauie  time,    o  '  ^ 

grants  the  fee  to  C,  C  does  not  take   a  remainder,  but    what 
he   gets   is    the    reversion    which    continued    in    A    after    the 
grant  to  B. 
When  the  3.     The  remainder   must   vest   in   possession  immediately 

remaiuUer  .,  /»i  •!  ait/»i  • 

must  vest  in  upon  the  termination  of  the  particular  estate.  If  there  la 
any  gap  between  them,  however  small,  the  remainder  is  lost. 
I'hus  if  an  estate  be  limited  to  A  for  life  with  remainder  to- 
the  eldest  son  of  6,  and  A  dies  before  any  son  is  bom  to 
B,  the  remainder  fails,  and  even  if  B  afterwards  has  a  son^ 
the  son  can  not  take  the  estate. 
Vested  and  499.     Remainders    are    either    vested    or   contingent.      A 

remainders,  vosted  or  executcd  remainder  is  one  where  the  remainder  man 
is  known,  and  is  certain  to  come  into  possession  if  he  lives 
long  enough  or  could  immediately  come  into  possession  if  the 
particular  estate  should  at  once  terminate.  A  contingent  or 
executory  remainder  is  one  where  either  the  person  who  is  to 
take  in  remainder  is  not  known  or  his  coming  into  possession 
depends  upon  an  uncertain  event  which  may  not  happen 
before  the  termination  of  the  particular  estate,  so  that  if  the 
particular  estate  should  immediately  terminate  there  would 
be  no  remainder  man  who  could  take  in  possession.  But  a 
remainder  which  begins  as  a  contingent  one  may  vest  during 
the  continuance  of  the  particular  estate.  Thus  if  land  is 
given  to  A  for  life  with  remainder  to  B  in  fee,  B's  estate  is 
a  vested  remainder.  The  remainder  man,  B,  is  known,  and  if 
he  outlives  A  he  will  certainly  take  in  possession,  or  if  A 
should  die  at  any  time  B  could  come  in.  So  if  land  is 
granted  to  A  for  years  with  a  remainder  to  B  for  life,  the 
remainder  is  vested  in  B,  because  if  he  lives  long  enough,  i.e. 
till  the  end  of  the  term,  he  will  get  the  land,  although  he 
may  die  before,  and  so  never  come  into  the  actual  enjoyment 
of  his  right ;  and  this  is  true  even  though  the  term  is  for  so 
long  a  time  that  there  is  no  possibility  of  B's  living  to  see 
its  ending,  e,g,  if  it  is  for  a  thousand  years.  Still  he  has  a 
present  estate  in  the  land  by  way  of  remainder.     But  if  land 
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is  given  to  A  for  his  life  with  a  remainder  to  the  eldest  son  Bomainder  to 

01  D,  who  has  no  son,  the  remainder  is  contingent,  though  as      penoxu 

soon  as  a  son  is  born  to  B  during  A's  lifetime  it  will  vest  in 

him  and  be  no  longer  contingent.     If,  however,  the  particular 

estate  were  for  A's  life  and  the  remainder  to  the  eldest  child 

of  B  who  should    be    living   at   the    time  of   A's   death,    the 

remainder    would    be    contingent   through  the  whole  duration 

of  the  particular   estate,    even    though  B  had   children  at  the 

time  of  the  grant,  because  it  could    not   be   known  which  of 

the  children   would  outlive  A.     So  a   remainder  limited  to  B    Remainder 

provided  he  marries  a  certain  woman  is  contingent  until    the  «pp» »»«»  ««»- 

^  ^  certain  event;. 

marriage  takes  place,  though  the  only  possible  remainder  man 
is  known  from  the  first. 

If  a  contingent  remainder  is  limited  to  a  class  of  persons   continfront 

remainder 

some  or  all  of  whom  are  not  in  being,  e.g.  to  all  the  children    *<> » ciaw- 
of  a  man,  as  soon  as  any  one  of  them  is  born  the  remainder 
becomes  vested  in  him,  but,   as    the    expression  is,   will  open 
and  let  in  the  others  as  they  are  born. 

500.     A  contingent  remainder,  so  long  as  it  continues  to  a  oontengent 

remainder 

be  contingent,  is  not  a  present  estate  like  a  reversion  or  vested  (^  v^^^ 
remainder,  but  is  a  mere  possibility.  But,  as  already  ex- 
plained, the  estate  in  remainder  must  by  the  general  rule 
pass  out  of  the  grantor  at  the  same  time  with  the  particular 
estate.  What  then  becomes  of  it  before  the  remainder  vests?  The  fee  in 
This  question,  which  seems  to  be  purely  theoretical,  was 
answered  by  the  old  lawyers  by  saying  that  the  remainder 
was  in  abeyance,  in  nubibua  or  in  gremio  legia,  expressions 
which  do  not  seem  to  convey  any  very  definite  meaning. 
In  fact  the  case  of  a  contingent  remainder  seems  to  constitute 
an  exception  either  to  the  rule  that  the  remainder  must  pass 
out  of  the  grantor  at  the  same  time  with  the  particular  estate 
or,  if  it  be  a  remainder  in  fee  simple,  to  the  rule  that  the 
fee  simple  must  always  be  vested  in  some  one. 

But  although  the  fee  simple  may  perhaps  in  this  one  case    wben  the 
be  in  abeyance,  the  entire  freehold  can  not.     There  must  always  y^^^^"iJ 
be  an  existing  tenant  of  the  freehold,  for  whose  benefit  livery 
of  seizin  could  be  made.     Therefore  if  a  contingent  remainder 
is  a  freehold,   the    particular  estate  must  be  a  freehold   also. 
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An  estate  for  years  will  not  support  a  freehold  contingent 
remainder,  because  there  is  no  person  for  whose  benefit  livery 
of  seizin  could  be  made.  It  could  not  be  made  to  the 
particular  tenant  for  his  benefit,  because  a  term  for  years  can 
not  be  given  by  livery  of  seizin,  nor  to  him  for  the  benefit 
of  the  remainder  man,  because  there  is  as  yet  no  estate  in 
remainder  to  be  conveyed  by  livery,  but  only  a  possibility. 
But  if  the  particular  estate  is  itself  a  freehold,  livery  could 
be  made  to  the  tenant  of  that. 
When  the  501.     Sinco   a   contingent  remainder  must   vest  in    pes- 

remainder  .  , 

most  vest,  scssiou  at  the  instant  when  the  particular  estate  determines, 
it  must  necessarily  vest  in  right,  i.e.  cease  to  be  contingent, 
either  at  that  time  or  earlier.  Therefore  if  the  particular 
estate  comes  to  an  end  before  the  happening  of  the  con- 
tingency upon  which  the  remainder  depends,  the  remainder 
is  defeated  or  destroyed,  and  the  land  reverts  to  the  donor. 

Termination  I'he    particular   estate    may  terminate    either    by  its  own 

ttcoiar^eetate.  natural  expiration,  as  when  the  tenant  for  life  dies,  or  it 
may  be  prematurely  put  an  end  to  by  the  tenant's  surrender- 
ing it  or  forfeiting  it  by  various  kinds  of  misconduct,  as  will 
be  hereafter  explained.  In  the  latter  case  if  the  remainder 
is  so  limited  that  it  can  not  vest  until  the  expiration  of  the 
time    originally    limited    for    the    duration    of   the    particular 

Tnwteeato  cstate,  it  will  be  defeated.     To  guard  against  a  defeat  of  the 


consent    remainder  by  a  premature  ending  of   the   particular  estate,  it 

nnuundera.  * 

was  formerly  customary  to  insert  between  the  particular  estate 
and  the  contingent  remainder  a  vested  remainder  in  trustees 
for  the  period  of  the  normal  duration  of  the  particular  estate. 
Then  if  the  particular  estate  was  surrendered  or  forfeited,  the 
vested  remainder  at  once  took  effect  in  possession  and  served 
to  support  the  ultimate  contingent  remainder.  For  example, 
if  land  were  given  to  A  for  his  life  with  a  remainder  in  fee 
to  his  wife  if  she  survived  him,  A  could  defeat  his  wife's 
contingent  remainder  by  forfeiting  his  estate  in  his  lifetime. 
The  particular  estate  would  thus  come  to  an  end,  and  the 
time  for  the  vesting  of  the  remainder  would  not  have  arrived. 
But  if  the  gift  were  made  to  A  for  his  life,  remainder  to  B 
and  G  in  trust  for  A  during   A's    natural   life,   remainder    ta 
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the  wife  if  she  survived  her  husband,  a  forfeiture  of  his 
estate  by  A  would  not  defeat  the  remainder  to  the  wife, 
because  the  remainder  to  B  and  G  would  at  once  take  effect 
in  possession  and  the  contingent  remainder  would  vest  imme- 
diately upon  the  termination  of  that  estate  at  A's  death,  so 
that  no  gap  would  occur  between  the  successive  estates.  B 
and  C  in  such  cases  are  called  trustees  to  preserve  contingent 
remainders.  But  it  has  now  been  provided  by  statute  that  a 
premature  destiiiction  of  the  particular  estate  shall  not  cut 
off  a  remainder,  so  that  trustees  to  preserve  contingent  re- 
mainders are  no  longer  necessary. 

502.  Besides  the  above  mentioned  kinds  of  estates  in 
expectancy,  which  exist  under  common  law  rules,  there  are 
others  which  are  created  by  what  are  called  executory  devises** 
in  wills.  When  wills  of  land  were  introduced  it  was  not 
thought  necessary,  as  has  been  said,  to  apply  to  them  all  the 
strict  rules  of  the  old  feudal  law  ;  and  particularly  livery  of 
seizin  was  impossible  in  a  gift  by  will,  so  that  the  reason 
for  not  permitting  a  freehold  estate  to  be  limited  to  com- 
mence in  the  future  did  not  exist.  Accordingly  by  a  will  a 
freehold  estate  may  be  given  to  commence  in  the  future 
without  any  particular  estate  to  support  it,  the  land  in 
the  mean  time  descending  to  the  heir.  For  instance  an 
estate  in  fee  or  for  life  may  be  devised  by  will,  though  it 
could  not  be  given  by  deed,  to  an  unmarried  woman  to  take 
effect  upon  her  marriage;  if  she  never  marries,  the  estate 
will  never  vest  at  all  but  the  heir  will  keep  the  land.  Also 
a  remainder,  or  a  right  resembling  a  remainder,  may  be 
limited  by  will  after  a  fee  simple,  which  can  not  be  done  by 
deed ;  that  is,  an  estate  in  fee  simple  may  be  given  to  one 
person  with  a  provision  that  in  case  the  estate  is  defeated 
in  any  manner  the  land  shall  go  to  another  person  designated 
in  the  will  instead  of  coming  back,  as  would  otherwise  be 
happen,  to  the  heir  of  the  donor.  By  executory  devise  also  a 
term  for  years  may  be  given  to  a  person  for  his  life  with  a 
remainder  over,   which   could    not    be    done    at    common   law, 


Such  tnxnteM 

not  now 

neceaaazy. 


Execntory 
devises. 


Freehold 

estaten  com* 

menciuK  in 

fnturo. 


Remainder 

after  a  feo 

simple. 


Life  eatatea 
in  a  term. 

4 
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because,  a  life  estate  being  deemed  a  greater  estate  than  a  term, 
the  first  grant  of  it  for  life  was  construed  to  carry  the  whole 
term,  leaving  no  remainder.  Thus  if  a  man  has  an  estate 
for  a  thousand  years,  he  may  by  will  create  life  estates  and 
remainders  in  it  as  though  it  were  a  fee  simple.  These 
estates  in  a  term,  though  resembling  freehold  estates,  are  not 
of  course  really  such,  being  all  derived  out  of  the  term. 
The  rule  503.     But  Contingent  dispositions  of  property  must  be  so 

perpetuities,  made  as  to  vest  within  a  certain  time  fixed  by  law.  As  long 
as  the  right  is  contingent  it  is  inalienable,  being  a  mere 
possibility;  a  possibility  can  not  be  assigned.  But  the  law 
will  not  permit  property  to  be  tied  up  so  that  it  can  not  be 
alienate)d  forever  or  for  an  unreasonably  long  time.  The 
undue  suspension  of  the  vesting  of  a  right  is  called  a  per- 
petuity, and  is  forbidden  by  the  rule  against  perpetuities. 
This  rule  as  laid  down  by  the  courts  was  that  an  estate  must 
vest  within  the  duration  of  some  life  or  lives  in  being  and 
twenty  one  years  thereafter.  The  period  is  reckoned  from 
the  time  when  the  instrument  conferring  the  right  takes 
effect,  i.e.  from  the  delivery  of  the  deed,  or  from  the  death 
of  the  testator  if  the  gift  is  by  will.  Thus  a  man  may 
limit  an  estate  to  the  son  thereafter  to  be  born  of  his 
brother,  if  the  brother  is  living  at  the  time  of  the  gift,  to  vest 
when  the  son  reaches  the  age  of  twenty  one ;  but  a  gift  to 
the  son  of  that  yet  unborn  son  would  be  void.  However,  in 
the  application  of  this  rule  an  additional  allowance  of  time 
may  be  made  for  the  period  of  gestation.  Thus  in  the  above 
example  if  the  brother  should  die  leaving  his  wife  pregnant 
with  a  son,  the  son  being  afterwards  born  could  take  the  gift 
when  he  reached  the  specified  age,  though  that  might  be  a 
few  months  more  than  twenty  one  years  after  the  death  of 
his  father  who  was  the  life  in  being  at  the  time  of  the  gift. 
So  a  child  in  ventre  sa  mere  at  the  time  of  the  gift  may  be 
reckoned  as  a  person  then  in  being. 
Thenuson's  Thclluson's    casc  21  led    to   a   change   in    the    law.     Peter 

Thelluson,    a   wealthy  merchant,  left  by  will  the  bulk  of  his 

21  4  Ves.  227,  11  Ves.  114. 
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large  fortUDe  to  tnistees  to  be  accumulated  during  the  lives 
of  his  three  sons  and  during  the  lives  of  all  their  sons  living 
or  in  ventre  sa  mere  at  the 'time  of  his  death,  who  would 
then  be  the  lives  in  being.  At  the  death  of  the  last  survivor 
of  them  the  property  was  to  be  divided  into  three  parts  and 
one  part  was  to  go  to  the  eldest  male  lineal  descendant  of 
each  son,  and  upon  failure  of  such  descendant  of  any  son  his 
share  was  to  go  to  the  descendants  of  the  other  sons.  This 
will  was  held  valid.     But  by  a  statute  of  39  &  40  George  III  Modem  luw 

aa  to  aocomu- 

gifts  of  property  to  be  accumulated  for  a  longer  time  than  lationa. 
the  life  of  the  donor  and  twenty  one  year  thereafter,  with 
allowauce  for  the  period  of  gestation,  are  declared  void,  with  Ameriom 
certain  exceptions.  In  all  of  the  United  States  there  are 
rules  against  perpetuities,  sometimes  statutory  and  sometimes 
independent  of  statute,  most  of  which  are  substantially  like 
the  English  rule. 
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CHAPTER    XXX. 
USES. 

Mortmain.  504.    Land   held   by   a   corporation  is   said   to   be  held  in 

mortmain  (in  mortua  manu)}  In  the  two  or  three  centuries 
following  the  Norman  conquest  a  lai^e  part  of  the  land  of  Eng- 
land passed  into  the  hands  of  ecclesiastical  corporations,  partly 
by  sale  and  partly  by  gift  from  donors  induced  by  motives  of  piety 
or  superstition.  This  was  very  displeasing  to  the  feudal  lordf«, 
because  they  thereby  lost  a  great  part  of  their  feudal  due^.  As 
the  corporation  never  died,  there  were  none  of  the  profits  which 
arose  to  the  lord  on  the  death  of  a  tenant,  and  much  of  the 
land    was   held   in   firankalmoign   practically   freed    from   services. 

statntMof  Accordingly  certain  statutes  were  passed  in  the  reigns  of  Henry 
m  and  Edward  I,  which  are  known  as  the  statutes  of  mortmain, 
to  prevent  the  aoquidtion  of  land  by  corporations.  The  effect 
of  those  statutes  was  that  if  lands  or  tenements  were  conveyed 
in  mortmain  without  a  license  from  the  King  and  the  lord,  they 
should  be  forfeited  to  the  lord,  or  if  he  omitted  for  a  ye6,r  and 
a  day  to  enforce  his  forfeiture,  to  the  superior  lords  successively, 
and  in  default  of  them  all  to  the  King.  In  most  of  the  United 
States  these  statutes  are  not  regarded  as  in  force. 

ErasioiiB  of  The  ingenuity  of  the  lawyers,  who  in  early  days  were  mostly 

the  Btoiu  H.  gjjpiggjg^^og  ^^jjd  naturalty  inclined  to  favor  the  church,  found 
various  ways  of  evading  the  statutes  of  mortmain.  Among  others 
they  invented  common  recoveries,  by  which  the  land  was  in  fonn 
recovered  under  an  old  right.*  But  by  far  the  most  imix)rtant 
in  its  consequences  of  their  inventions  was  that  of  uses. 
XTMBin  605.     Use  (usus)  in  the  Roman  law  meant  a  right   in    one 

Soman  law. 

person  to  occupy  and  use  a  thing  belonging  to  another.  It  was 
classed   as   a   kind   of   servitude,^   the   usuaiy,    or   person  having 


1  Perhaps  because  the  chief  landholding  corporations  in  ancient  times 
were  monasteries  oomposed  of  monks  who  were  civilly  dead ;  but  a  variety 
of  other  opinions  as  the  origin  of  this  expression  have  been  put  forth. 

2  Sees  598.         s  See  2511. 
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the  right,  not  being  deemed   to   have   juridical   possession  of  the 

thing  but  merely  detention  or  ncttural  possession.     Usufruct  (vsuff-    usufruct. 

firvctus)  was  a  very  similar  servitude,  which  however  included  the 

right  to  take  the  fruits  or  profits  of  the  thing.     These  rights,  like 

estates  which  they  greatly  resembled,  might  be  given  to  a  person 

for  his  life,  for  a  fixed  time  or  at  will  or  so  as  to  descend  to  his 

heirs. 

Moreover  the  Boman  law  had   another  kind  of  right  known    fkjw  eoin- 
as  Jic/ei  commisautn,    which  was  where  property  was  given    to   a 
person  by  will,  so  as  to  make  him  the  legal   owner  if  it,  but  he 
was  directed  to  hand  it   over  to  another  person.     This  direction 
was  binding  upon  him. 

The  ecclesiastical  lawyers  were  largely  students  of  the  Koman  uso^  porhap* 
law,  on  which  their  own  eodesiastidal  law  was  in  great  part  based,    frouj\iio 

Roman  law, 

and  it  is  generally  supposed  that  it  was  from  the  provisions  of 
that  law  in  regard  to  uses  and  Jidei  commisaa  that  they  bor- 
rowed the  doctrine  of  uses  which  they  succeeded  in  introducing 
into  the  common  law,  though  in  a  much  modified  form. 

506.  When  a  person  desired  to  convey  an  estate  to  a  u^^n  m  tbo 
corporation  and  yet  not  to  expose  it  to  forfeiture  under  the 
f^tatutes  of  mortmain,  instead  of  conveying  it  directly  to  the 
corporation  itself  he  conveyed  it  to  some  third  person,  known  as 
the  feoffee  to  uses,  directing  him  to  hold  it  to  the  use  of  the 
coxporation.  The  corporation  was  called  the  cestui  que  ufte.  If 
the  feoffee  complied  with  the  direction  of  the  donor,  the  corpora- 
tion, though  it  did  not  become  the  l^al  tenant  of  the  land,  and 
so  incurred  no  danger  of  forfeiture,  got  all  the  benefit  of  the 
land  as  if  it  were  tenant.  The  use  was  entirely  void  at  law.  uscs  void 
The  courts  of  common  law  would  not  enforce  it  or  take  any 
notice  of  it,  but  treated  the  feoffee  to  uses  in  all  respects  like  an 
ordinary  tenant.  He  alone  was  bound  to  perform  the  services  to 
the  lord,  and  the  estate  would  epcheat  or  be  forfeited  bv  failure 
of  heirs  or  misconduct  on  his  part.  No  one  but  he  could  bring 
any  action  for  the  possession  of  the  land  or  for  any  injury  to  it. 
He  was  entirely  at  liberty  to  disregard  the  donor's  direction  and 
to  appropriate  the  land  to  himself;  if  he  suffered  the  corporation 
to  have  possession,  it  was  merely  as  his  tenant  at  will  whom  he 
could  expel  whenever  he  chose. 


Kugiissh  law. 
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But  here  the  ChanceDor,  who  at  that  time  was  always  a 
priest,  interi)osed  for  the  relief  of  his  clerical  brethren,  and 
enforced  those  uses  in  his  court  of  Chancery,  compelling  the  feoffee 
Dr>ni  le  sys-  to  UxScs  to  observc  the  directions  of  the  donor.  Thus  was  intro- 
duced  into  the  law  the  conception  of  a  double  system  of  rights  or 
property,  the  legal  estate,  existing  by  virtue  of  common  law  rules 
and  recognized  and  protected  in  the  courts  of  common  law,  and 
the  use,  which  was  a  purely  equitable  estate,  ignored  by  the  com- 
mon law  and  enforced  and  protected  only  in  a  court  of  equity. 
This  c(iuital)le  right,  it  will  be  observed,  was  a  right  in  personam 
merely,  a  right  which  the  cestui  que  use  had  against  the  feoffee 
to  uses  only ;  as  to  all  other  persons  the  latter  stood  as  the  owner, 
Tlic  right  was  a  claim  against  the  feoffee  to  have  him  exeruise 
his  legal  right  in  a  particular  way,  because  equity  and  good 
con^ncnce  required  him  to  do  so  and  it  would  have  been  a  fraud* 
on  his  part  to  keep  the  land  and  not  do  so. 

607-  Uses,  having  been  thus  introduced  in  the  reign  oi 
oi  iv^es.  Edward  III,  were  found  convenient  by  many  other  persons  than 
rclic^ious  corporations,  largely  because  of  their  freedom  from  feudal 
rules  and  restrictions,  and  lands  were  conveyed  to  the  use  of 
priviite  {persons.  So  by  about  the  reign  of  Edward  IV  the 
court  of  Chancery  bej]^an  to  reduce  the  rules  regardinj'  uses  to  a 
rejnilar  system. 

It  was  held  at  first  that  the  use  could  be  enforced  in  equity 
only  against  the  feoffee  to  uses  himself;  but  afterwards  it 
was  decided  to  be  good  against  his  heir  or  against  an  alienee  of 
his  who  took  the  estate  from  him  without  consideration  or  with 
notice  of  the  use ;  but  a  bona  fide  purchaser  from  him  for  value, 
not  knowing  of  the  use,  took  the  estate  free  from  the  use.* 
The  nRc  The  use  was  treated  in  the  courts  of  equity  as  a  kind  of  j )ro- 

property.    pcrty,  and  to  a  considerable  extent  the  same  rules  were  appUed  to 
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^  Not  at  firel  fraud  id  the  strict  legal  seDse,  because  legal  fraud 
implies  the  breach  of  a  legal  duty,  and  the  very  ground  for  the  inter- 
position of  the  Chancellor  was  that  there  was  no  legal  duty ;  but  morally 
fraud.  However,  after  the  rule  of  enforcing  uses  had  become  established, 
there  was  an  equitable  duty,  the  breach  of  which  was  then  properly  called 
fraud.    See  {  312,  319. 

6  See  8271. 
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it  as  in  courts  of  law  to  ordinary  property.     The  most  important 
points  to  be  noticed  arc  the  following. 

Since  a  use  implies  that  some  other  person  has  a  legal  property     in  what 
right  which  includes  the  right  of  possession,  no  use  can  be  created     created. 
in  a  thing  of  which   the    use    is   inseparable  from  the    possession 
or  grwaM-possession,  such  as  an  incorporeal  hereditament.* 

Any  estate  or  kind  of  right  which  ciin  be  created  in  ordinary     E^tatoa 
property  can  be  created  by  way  of  use ;  thus  land  may  limited  to 
the  use  of  a  man  and  his  heirs  or  for  life,  for  years  or  at  will,  just 
as  it  might  be  given  to  him  dintctly  on  the  same  limitation.     And 
ases  are  real   or  personal  pr{)i>erty  accordingly  as   similar  estates 
directly  in  the  land  would  be.      But  u'^es  are  not  held  on  tenure,     Ttnure. 
and  are  therefore  not  subject   to    the  incidents  of  tenure   such  as 
escheat   to   the    lord.     Nor   was  livery  of  seizin  or  entry  by  the      seizia, 
cestui  qui  use  ever  necessary  to   vest    the   use    in   him.     Strictly 
and   technically  he   had   no   seizin  either   of  the   use   or  of  the 
land ;    the    seizin  was  in  the  feoffee  to  uses.     Curtesy  and  dower  curtesy  and 
were  not  at  first  permitted  in  uses ;    for  which  reason   it   became 
common   to   settle   lands    to   the   use    of   the   husband  and  wife    Jointure. 
jointly  for  their  lives  with    a   use  in  the  nature  of  a   contingent 
remainder  to    the    survivor  of  them,  wliich  was  called  a  jointure. 
A   use    also   could  not  be  taken  by  legal  process  for  the  debts  of  UHescc!.!! 

,  not  bo  sei/.t'd 

the  cestui  que  use.  fordtbi... 

608.  Notwithstanding  the  convenience  of  uses  they  were  found  Diaodvantaffes 
to.be  open  to  some  objections,  not  the  least  being  that  by  their 
means  the  statutes  of  mortmain  were  successfully  evaded,  sur- 
viving husbands  and  wives  were  dej)rived  of  their  curtesy  and 
dower,  and  lords  of  their  feudal  dues.  To  obviate  those  difficulties 
various  statutes  were  passed,  all  of  which  showed  a  tendency 
to  treat  the  cestui  que  use  as  the  real  owner,  until  at  last 
a    decisive    step   was    taken    in    the    statute    of   ases,    otherwise   The  statute 

,  .  ,  of  uses. 

called  the  statute  for  transfemng  uses  mto  possession,  of  27 
Henry  VIII.  This  enacted  that  whenever  a  person  should  be 
seized  of  lands  or  tenements  to  the  use  of  another,  the  cestui 
que  use  should  have  a  legal  estate  corresponding  to  his  use.  In 
other  words,  it  annihilated  the  estate  of  the  feoffee  to  uses,  maldng    Ese-ntion 

of  the  use. 

«  See  Chap  XXXI.     ' 
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of  him  a  mere  channel  through  which  the  estate  passed  to  the 
cestui  que  use,  and  transformed  the  right  of  the  latter  from  a 
merely  equitable  into  a  legal  estate,  thus  removing  it  from  the 
juri^iction  of  the  courts  of  equity  into  that  of  the  common  law 
courts,  and  bringing  it  under  the  statutes  of  mortmain.  There- 
fore if  after  that  statute  A  was  enfeofFed  to  the  use  of  B, 
A  took  nothing  at  aD,  he  became  a  merely  nominal  party, 
and  B  took  the  same  legal  estate  as  if  the  feoffinent  had 
been  made  directly  to  him.  This  was  called  executing  the  use. 
scuinofthe  When  a  use  is  executed   the    cestui  que  use   gets  not  merely   a 

ut  qvs  use.  ^^^  fight  but  thc  cstatc,  the  seizin,  so  that   it   is  not  necessary 

for  livery  of  seizin  to  be  made  to  him  or  even  for  him  to  enter 

What  noes   iu  ofdcr  to  be  fully  seized.     But   the   statute    only    executed   the 

eouted.     usc  whcn  the  feoflfee  to  uses  was  ^seized"   to  uses,  that  is,  only 

when    the   estate  conveyed   to   him    was   a   freehold   estate.     In 

other   cases,  e.g.  if  a   lease  for   years  be  made  to  A  to  the  use 

of  B,  the  use  still  remains  a  mere  equitable  right. 

Estates  in  509.    By  meaus  of  uses  certain  kinds  of  estates  in  expectancy 

ttZPCct&ncT  by 

means  of  uses  can  be  Created  which  could  not  be  at  conmion  law.  livery  of 
seizin  not  being  nece^ary,  a  freehold  use  can  be  created  by 
deed  to  commence  in  the  future  without  any  intermediate 
SpringioK  particular  estate.  This  is  called  a  springing  use,  because  it 
will  spring  up  and  begin  to  exist  when  the  appointed  time 
comes.  Thus  a  grant  of  an  estate  in  fee  to  an  unmarried  man 
to  commence  at  his  marriage  would  be  void  at  common  law. 
But  a  grant  to  his  use  in  fee  as  soon  as  he  marries  is  good. 
Until  the  marriage  the  use  results  to,  that  is,  remains  in,  the 
grantor  himself  and  the  deed  has  no  effect ;  but  as  soon  as  the 
cestui  que  use  marries  the  use  to  him  springs  up  and  is  executed, 
and  he  becomes  seized  in  fee  without  any  farther  act  on  his 
part. 

Shifting  uses.  A  shifting  or  secondary  use  is  where  a  use  is  limited  which 
is  to  come  to  an  end  upon  the  happening  of  some  event,  either 
certain  or  contingent,  and  a  new  use  is  to  arise  in  its  place; 
that  is,  the  use  is  to  shift  from  one  person  to  another.  By 
this  means  a  remainder  may  be  created  after  a  fee  simple, 
which  could  not  be  done  at  common  law.  For  instance  an  estate 
may  be  conveyed   to   the   use   of  A   and   his   heirs,  thus  giving 
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A  an  estate  in  fee  simple,  but  if  B  marries^  then  to  the  use 
of  B  and  his  heirs^  where  the  use  to  B  resembles  a  contingent 
remainder.  As  soon  as  B  marries  A's  estate  terminates^  and  B 
becomes  seized  in  fee. 
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inomoiMi  510.     There  are,  as  has  been  already  remarked,'  a  few  kinds 

■nta.  of  righti,  mostly  in  land  or  connected  more  or  less  directly  with  the 
use  ot  land,  which  are  themselves  regarded  as  a  sort  of  incorporeal 
things  capable  of  being  the  subjects  of  property  rights.  These  are 
called  incorporeal  hereditaments.  They  are  classed  among  things  real, 
they  may  be  held  on  tenure,  and  the  rights  which  may  be  had  in 
them  are  estates.  The  incorporeal  things,  through  rights  in  land, 
are  not  themselves  estates ;  but  the  same  kinds  of  er^tates  exist 
in  them  as  in  land,  and  like  estates  in  land  are  divided  into 
freehold  and  less  than  freehold,  the  former  being  real  and  the 
latter  personal  property.  Considered  as  being  themselves  rights 
in  land,  these  incorporeal  hereditaments  are  of  the  nature  of 
normal  property,  but  estates  in  them  are  abnormal  property, 
;beir  subjects  are  not  material  things. 

11.  The  most  important  incorporeal  hereditaments  are  ease- 
Every  estate  in  land  includes  a  right  of  present  or  future 
ion  of  the  land.  An  easement,  on  the  other  hand,  is  a  right 
I  or  enjoy  land  without  having  possession  of  it;  as  where 
)  a  right  of  way  over  B'b  land  or  a  ri^t  to  pasture  his 
upon  it.  The  r^hts  most  resembling  easements  in  the  civil 
e  called  scn-itudes  or  Jura  in  re  aliena,  and  those  names 
metimes  used  in  the  common  law.  Often,  but  not  always, 
inction  is  made  between  the  words  easement  and  servitude, 
rmer  being  used  to  denote  the  right  considered  as  a  benefit 
holder  of  it  and  the  latter  to  denote  the  same  right  con- 
1  as  a  burden  upon  the  land  subject  to  it.  Thus  A  is  said 
re  an  easement  in  B's  land,  and  the  land  to  he  subject  to 
itude  in  A's  favor. 

lasements  Bometimes  consist  in  a  right  to  take  the  fruits  ot 
)r  to  take  a  portion    of   the    land  itself;  as  where  A  has  a 
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right  to  out  graas  or  to  take  stones  from  B's  land.  Such  a  right 
is  called  profit  a  prendre. 

On  the  other  hand  an  easement  may  comprise  no  right  of 
active  use,  of  use  in  the  proper  sense,  but  merely  a  right  that 
the  land  shall  not  be  used  by  others  in  certain  ways.  Thus  A  may 
have  a  right  to  have  his  land  supported  by  B's  land,  in  which 
case  B  or  any  one  else  must  not  excavate  on  the  latter  land  so 
as  to  cause  A's  land  to  cave  in,  but  A  has  no  right  to  do  any 
act  on  B's  land.     These  rights  are  negative  easements. 

Easements  generally  have  to  be  acquired  by  the  holder,  for 
instance  by  grant  from  the  owner  of  the  land  or  by  adverse 
possession.^  But  there  are  certain  kinds  which  exist  as  a  matter 
of  course  and  do  not  have  to  be  specially  acquired,  which  are 
known  as  natural  easements.  The  right  to  support  for  land  in 
its  natural  condition  is  an  easement  of  this  kind;  whenever  two 
pieces  of  land  lie  side  by  side  each  must  support  the  other ;  and 
so  are  certain  rights  in  water  to  be  hereafter  described.  It  is 
sometimes  said  that  these  rights  are  not  easements  at  all,  but 
natural  rights.  However,  they  difier  from  ordinary  easements  not 
in  their  nature  but  only  in  the  way  in  which  they  come  to  exist, 
and  should  properly  be  classed  with  easements. 

512.  Eetsements  are  either  appendant,  appurtenant  or  in 
gross.  An  easement  appendant  is  one  which  a  tenant  of  a 
manor,  by  virtue  of  being  such  tenant,  is  entitled  to  enjoy  in 
the  common  land  of  the  manor  or  sometimes  in  the  lands  of 
ether  tenants.  These  easements  depend  upon  the  customs  of 
manors.     They   do   not,    of  course,    exist    in   the    United  States. 

An  easement  appurtenant  is  one  that  is  annexed  to  the 
tenancy  of  a  particular  piece  of  land  and  can  only  be  held  by  the 
tenant  of  that ,  land ;  if  the  land  is  transferred,  the  easement 
goes  with  it  and  can  not  be  separated  from  it.  Thus  if  A 
has  a  right  of  way  from  his  house  across  B's  land  to  a  street, 
or  a  right  to  draw  water  from  B's  well  iac  the  supply  of  his 
house  or  to  have  his  bouse  drain  run  across  B's  land,  the 
easement  is  attached  to  tiie  house,  A  cim  only  have  it  so  long 
as  lie  continues  in  possession   of  the  house,  and  if  he  conveys  or 
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Dominant  and  lets   the   housc    to   G^  0  has   the    easement  also.     The  land  for 

tenements,   whose  benefit   the    easement    exists   is  called  the  dominant   land 

or  tenement,  and  the  land  which  is  subject  to  the  easement   the 

servient   land    or   tenement.     An  easement   appmtenant  must  be 

What  case,  conuected  with  or  subservient  to  the  use    of  the  dominant  land. 

ments  can  !>©  _»  ,  «  i  •    i 

appurtenant.  Thus  the  owucrB  01  a  caual  might  grant  to  a  person  as  an 
easement  a  right  to  use  pleasure  boats  on  their  canal,  but  they 
could  not  make  that  right  appurtenant  to  a  house  at  a  distance 
from  the  canal  with  the  use  of  which  the  boats  had  nothing  to 
do.  If  however  a  merchant  had  a  warehouse  on  the  bank  of 
the  canal,  an  easement  to  use  the  canal  for  the  purpose  of 
bringing  goods  to  the  warehouse  might  be  made  appurtenant 
to  the  latter. 

Eaaemeuts  An  casemcut  in  gross  is  one  which  is  not  appurtenant  to  any 

land,  but  belongs  to  the  holder  personally,  such  as  the  above- 
mentioned  right  to  use  pleasure  boats  on  a  canal.  There  is  no 
dominant  but  only  a  servient  tenement.  A  negative  easement  or 
a  natural  easement  can  not  exist  in  gross;  though  the  owner  of 
land  may  bind  himself  by  contract   to    permit    another  to  use  it, 

Easements   or  uot  to  usc  it  himsclf,    in    a    particular  way.      Such  a  contract, 

and  contract  n-      ^^  •   i  x     •  . 

righu.  however,  creates  a  mere  obligation,  a  right  in  personam  agamst 
the  contracting  party,  not  a  property  right  in  the  land,  whereas 
a  true  easement  is  a  right  in  rem  in  the  land;  predium,  non 
persona,  servet. 

Contents  of  Any  Way  or  combination  of  ways  of  using  land,  not  involving 

easemen  s.  ^^^  posscssiou  of  it,  may  bc  made  into  a  separate  easement.  But 
there  are  certain  common  sorts  of  easements  that  have  special 
names  and  call  for  particular  notice. 

Commons.  513.     Commou  is  a  general  name  for  all  such  rights  of   use 

in  another  person's  land  as  tenants  of  manors  or  townships  usually 
have  in  the  common  lands  of  the  manor  or  township;  although 
this  kind  of  easement  is  by  no  means  confined  to  common  land^. 
The  most  important  kinds  of  common  are  as  follows. 

Common  of  Commou   of  pasturc  is  a  right  to   pasture  one's  cattle  upon 

another's  land.  When  the  right  is  appendant,  it  is  usually  con- 
fined to  what  are  known  as  commonable  beasts,  that  is,  beasts  of 
the  plow  and  sheep;  and  the  stint  of  each  tenant,  ue.  the  number 
and  kind  of  beasts  which    he  may  turn  in  and  how  long  he  may 


pasture. 
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keep  them  there,  is  usually  regulated  by  the  custom  of  the  manor. 

Common  without  stint  or  without  number   is    a   right   to    put  in 

as  many  cattle    as   are    levant   and   couchant  on  the  commoner's 

land,  that  is,  as  many  as  his  land  can  keep  and  maintain  in  the 

winter  when  there  is  no  pasturage.     When  two  commons  lie  side  common  by 

by  side  and  open  to  each  other,  it  is  not  wrongful  if  beasts  turned 

into  one  stray  into  the  other,  and  this  is  called  common  because  of 

vicinage ;    but    either  party  may  fence   against  the  other's  beasts. 

In  England  the  lord  of  a  manor  may  enclose  a  part  of  the  waste  AFproTiiif. 

and  appropriate   it   to  his  own  use,  provided  he  leaves  enough  to 

satisfy  the  tenants'  rights,  of  conmion.     This  is  called  approving. 

Also  various  statutes,  known    as   enclosure  acts,  have  been  passed    Enoiarare 

to  facilitate  the  appropriation    of  commons  to   individual  use,  by 

which  means  most  of  the  common    lands  in  England  are  gone  or 

nearly    gone.     Many  of  the  old  townships   in   the    United   States    commons 

in  tli6 

had  common  lands,  but  in  most  if  not  all  cases  these  have  been  ouited  statct 
disposed    of  to    individual   owners.     Common  of  pasture   may  be   Apportion. 
apjx>rtioned,    that   is,    if  the    dominant  tenement  be  divided  the 
easement   may  also    be    divided,    but   not   so    as  to  increase    the 
burden  upon  the  servient  land. 

Common   of  piscary  is   a   right  to    fish   in  another  person's   common  of 
water,  and  common  of  turbary  a  right  to  cut  turf  for  use  as  fuel     turbiry. 
in  a  house.      The  latter  must  be  appendant  or  appurtenant  to  a 
house. 

Common   of   estovers   ia  the  right  to  take  estovers  or  botes*  common  of 
from  another's   land.     This   can   not  be    apportioned,  and  if  the     **  ^*'"' 
dominant  tenement   is   divided  by  act  of  the  parties  the  right  is    Apportion- 
extinguished.     If  it  devolves  upon  several  joint  tenants  by  opera-       *"*° 
tion  of  law,  as  by  descending  to  coparceners,  the  right  to  estovers 
is  suspended   until   it   again  comes  into  severalty.     The  reason  is 
that  to  divide  the  right  would    increase   the    burden.     The    right 
which    a    tenant   for  life  or  years  has  to  take    estovers   from   his 
own  laud  is  not  an  easement  but  a  part  of  his  estate. 

514,     A  right  of  way  is  a  right  to  pass  over  another  person's      w«j«, 
land.     It  may  be  a  right  to  pass  only  on  foot,  or  may  include  the 
passage  of  animals  or  vehicles,  for  some  special  purpcise  or  for  all 

s  See  {482. 
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purposes.  If  it  is  appmtenaat  to  land,  as  it  usually  is,  not  onJy 
the  tenant  himself  but  his  family,  servants,  and  guests  and  persons 
who  come  to  the  dominant  land  by  his  permission  or  on  business 
with  him  may  generaUy  use  it,  and  if  the  dominant  land  is 
divided  the  way  pertains  to  each  jwrtion  of  it.  The  holder  of 
the  easement  may  also,  by  himself  or  his  servants,  enter  u|ion 
the  servient  land,  in  a  reasonable  time  and  manner,  to  make  and 
repair  the  way.  If  a  man  grants  to  another  a  piece  of  land 
entirely  surrounded  by  land  of  the  grantor,  so  that  there  is  no 
way  of  getting  to  the  former  land  except  by  crossing  the  latter, 
he  impUedly  grants  him  also  a  right  of  way  across  the  latter 
land.  This  is  called  a  way  of  necessity.  But  it  must  be  a  strict 
necessity ;  such  a  right  of  way  will  not  be  implied  merely  because 
that  ]B  the  most  convenient  or  the  only  convenient  way  of  reaching 
the  granted  land,  if  access  can  at  all  be  had  by  another  route. 
The  owner  of  the  servient  land  may  locate  the  right  of  way;  but 
if  he  omits  to  do  so,  or  locates  it  in  an  unreasonable  place,  the 
holder  of  the  easement  may  locate  it. 

515.  Support  is  the  right  to  have  land  or  buildings  supported 
by  adjoining  land,  or  by  the  subsoil  when  that  belongs  to  a  different 
person  from  the  tenant  of  the  surface.  The  right  of  support  for 
land  in  its  natural  condition  is  a  natural  easement;  but  if  land 
is  artificially  burdened  by  placing  buildings  or  other  heavy  things 
upon  it,  there  is  no  natural  right  for  the  support  of  the  additional 
weight.  K  A  excavates  in  his  land  near  to  B's,  and  so  causes 
B's  hoase  to  fall,  he  has  not  violated  B's  natural  easement  of 
support  unless  the  excavation  is  such  as  would  have  caused  the 
land  to  cave  in  had  it  been  fi^e  from  the  weight  of  the  build- 
ing. But  an  additional  easement  for  the  support  of  buildings  may 
be  acquired  by  grant  or  prescription. 
Light  and  air.  bl6.    Light  and  au*  is  the  right  to  have  adjacent  land  kept  open 

and  unobstructed  so  that  light  and  air  can  come  to  the  windows 
of  a  house.  In  cities,  where  the  owners  of  land  frequentiy  build 
close  to  the  edge  of  their  land  and  put  windows  in  their  houses  over- 
looking their  neighbor's  land,  this  right  often  becomes  important. 
Only  a  substantial  obstruction  of  the  light  is  a  violation  of  this 
right ;  and  the  usual  English  rule  \s  that  the  building  on  the 
servient   land  must  not  exceed  in  height  one  half  of  its  distance 
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from  the  window.  This  is  not  a  natural  easement.  It  can  be 
acquired  in  England  by  grant  or  prescription;  in  the  United 
States  only  by  grant.  When  it  is  acquired  by  prescription  the 
windows  are  called  ancient  windows.  When  it  does  not  exist, 
the  owner  of  land  may  build  upon  his  land  without  regard  to 
how  much  he  thereby  blocks  up  his  neighbor's  windows;  indeed 
lie  may  build  a  wall  or  fence,  if  he  chooses,  for  the  express 
purpose  of  blocking  them  up,  and  even  for  no  reason  but  a 
malicious  design  to  annoy  or  injure  his  neighbor. 

617.  Advowsons*    and    tithes,*^    which    have    already    been   AavowaoM 

uud  tithes. 

mentioned,  are  incorporeal  hereditaments. 

618,  At  common  law  certain  pubKc  offices  and  also  certain      oibom. 
offices  which   were  not  strictly  public,   such    as   that  of  a   bailiff 

or  steward  of  a  manor,  were  regarded  as  a  kind  of  property. 
But  in  the  United  States  there  can  be  no  property  right  in  a 
public  office,  at  least  in  most  of  the  states,  and  this  is  now  the 
general  rule  in  England. 

519.     Dignities    are   titles   of  nobility  and  honor,    and   are    mgoitien. 
classed  among  incorporeal  hereditaments.      The  English    titles   of 
nobility   in   the   order    of   their    rank    are   duke,    marquis,    earl, 
vicount   and  baron.     Earl   is  the    most   ancient   of  all,  running       EarL 
back  to   Anglo-Saxon   times.      The   earl  was   formerly  the   chief 
officer    of   a    county.*     The  equivalent   titie   in    most   European 
countries  is  count  (comes) ;    and   even   in  England  when  the  titte 
is  borne  by  a  woman  it  takes  the  form  of  countess.     The  origm      Boron. 
of  baron    has   already   been    explained.^      Every  noble  of  higher 
rank  also  holds  the  title   of  baron.     In    ancient   times   a   baron 
was   necessarily  a  tenant  in   chief  of  the  King,  and   his   estate, 
ix>  the  holding  of  which  the   titie  was   attached,  was  also  called 
a   barony.      The  name  barony  is  sometimes   eo  used  at  present, 
though  now  both  earl   and  baron   have  ceased   to   be   territorial 
titles.     The   other    titles   are   arbitrary  creations    of   the   kings, 
Diike    is   duces,    a  general   name  in  Latin   for  a  leader  or  com-      Duke, 
mander.      A   marquis   was   at    first    a    noble    settled    upon    the    Uftrqnia. 
inarches  or  irontiers    of  the   kingdom   to  protect  it  against  inva- 


4  See  i  118. 
«  See  3  93. 
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Viscount,  fiioios.  The  title  vicount  is  from  the  Latin  name  for  sheriff.*  All 
these  dignities  are  hereditary.    The  wife  of  a  nobleman  takes  her 

Painiiiesof  hufiband's  title  I  but  his  children  during  his  life  do  not.  If  a  woman 
is  a  peeress  in  her  own  right,  she  does  not  impart  her  rank  to 
Prinoe.  her  husbaud.  The  title  prince  is  confined  to  the  immediate 
family  of  the  monarch. 

Eniffhtfind  Kuight;  vavasour   and  baronet,  entitling  the  person  to  prefix 

bftronet. 

"Sir"    to   his   name,  are  titles  of  dignity  and   honor  but  not  of 
nobihty.     The  first  is  very  ancient,  and  not  hereditary.     The  second 
is  long  since   extinct.     The   third   is    modem,    having   been    first 
created  by  James   I,  and  is  hereditary. 
Esquire.  Esquiro  is   Said  to  be  a  title  of  worship  but  not  of  dignity. 

It  seems  at  one  time  to  have  had  a  fixed  legal  meaning,  but  at 

GenUcman.  prcscut   is    assumcd  by  any   one   who   chooses.     Much   the   same 

may  be  said  of  the  name  gentleman. 
Bights  of  Besides   the   right   of   sitting   in  the    House    of  Lords,    the 

peculiar  legal  rights  of  a  nobleman  seem  at  present  to  be  of  no 
great  importance.     The  value  of  a  title  is  social  rather  than  legal. 

Monopolies.  520.     A    mouopoly   is    an    exclusive    right   to   do   some  act 

which  but  for  the  monopoly  would  be  legally  possible  and  lawful 
to  be  done  by  any  one.  Thus  the  East  India  Company  had  for 
some  time  a  monopoly  of  the  trade  with  India.  In  former  times 
the  Crown  obtained  a  considerable  revenue  by  granting  monopolies 
of  various  kinds  to  individuals  for  money.  At  present  monopolies 
are  looked  upon  with  disfavor,  and  are  only  permitted  in  a  few 
cases  when  they  appear  to  be  for  the  public  benefit.  Thus 
patents  on  new  inventions  and  copjTights  are  in  the  natiu"e  of 
monopolies,  but  are  just  and  beneficial,  being  granted  for  the 
purpose  of  securing  to  persons  the  fruits  of  their  own  mental  labor.. 
Monopolies  may  be  either  real  or  personal  property.  At  present 
they  are  generally  personal;  but  if  granted  to  a  man  and  his 
heirs,  as  formerly  they  often  were,  they  are  real,  because  personal 
property  can  not  be  made  to  descend  to  heirs. 

Franciiises.  521.     A   fi-anchisc   or   liberty   is    a    special    right,   different 

from  the  rights  of  persons  generally,  granted  to  an  individual  by 
the  government.     It   has   been   defined  as   "a  royal  privilege,  or 

8  See  3  93. 
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branch  of  the  King's  prerogative,  subsisting  in  the  hands  of  a 
subject/'*  or  in  the  United  States  as  "  the  power  of  the  govern- 
ment in  the  hands  of  an  individual."  A  franchise  may  include 
some  or  all  of  the  following  elements :  (1)  Powers  or  capacities ;  Powers. 
so  that  it  is  l^ally  possible  for  the  persons  having  the  franchise 
to  do  what  for  persons  in  general  is  legally  impossible,  cgr.  to  be  a 
corporation  or  to  hold  a  private  court.  (2)  Special  privileges;  so  specifti 
that  the  holders  of  the  franchise  are  permitted  to  do  acts  which, 
though  in  themselves  possible  for  any  one  to  do,  are  forbidden  to 
persons  generally,  e.g,  to  build  a  railroad  in  a  highway  or  to  main- 
tain a  public  ferry.  (3)  Monopolies ;  as  where  a  water  company  is  MouopoUoa. 
granted  an  exclusive  right  to  supply  a  town  with  water.  (4)  Pro-  Property 
perty  rights  of  various  kinds;  thus  a  railroad  company  which  has 
been  given  the  right  to  construct  its  road  in  a  street  has  a  special 
easement  in  the  street  itself.  But  property  rights  which  are  a 
part  of  the  franchise  must  be  distinguiBhed  finom  property  rights 
which  the  holder  of  the  franchise  acquires  in  the  exercise  of  or 
for  the  purpose  of  exercising  his  franchise ;  thus  if  a  ferry  com- 
pany owns  boats,  the  ownership  of  the  boats  is  not  a  part  of  its 
corporate  franchise  or  of  its  ferry  franchise.  Franchises  may  be 
real  or  personal  property.  They  are  real,  if  granted  to  a  man 
and  his  heirs,  or  generally  if  they  involve  easements  in  land 
for  life  or  in  perpetuity. 

522.  Certain  particular  franchises  call  for  notice.  Many  of  particular 
the  rights  of  lords  of  manors,  for  instance  the  right  to  hold  ""°  **** 
private  courts,  are  franchises. 

Under  the  Norman  kings  the  right  of  hunting  and  killing  Eming  game. 
game  was  taken  away  from  persons  generally  and  reserved  to 
the  King  and  his  grantees.  The  rights  of  park,  chase  and  free 
warren  are  franchises  relating  to  the  keeping  and  killing  of  game. 
These  franchises  are  now  of  little  importance  in  England,  the 
right  to  kill  game  being  regulated  by  the  game  laws.  In  the 
United  States  there  are  no  such  franchises.  Easements  to  hunt 
or  shoot  upon  another's  land  may  be  acquired  by  private  grant, 
and   are   not   franchises. 

There  are  also  sundiy  franchises  relating  to  fishing.     As  will    FisheriM. 

9  2  Black.  Com.  87. 
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be  hereafter  explained,  the  puUic  generaDy  have  a  right  to  Mi 
in  navigable  waters,  and  a  man  may  have  a  oommoo  of  piscary 
in  the  land  of  another.  But  thase  rights  are  not  franchises,  that 
is,  they  are  not  rights  pertaining  regularly  to  the  state  and  only 
in  special  cases  by  act  of  the  state  vested  in  individuals.  The 
name  free  fishery  is  sometimes  applied  to  the  general  right  of 
the  public  and  sometimes  to  an  exclusive  right  to  fish  in  poblic 
waters  granted  by  the  slate  to  an  individual,  which  latter  is  a 
franchise.  Such  an  exclusive  right  is  also  sometimes  called  a 
several  fishery;  and  again  the  latter  name  is  applied  to  an 
exclusive  right  to  fish  on  land  which  pertains  to  the  owner  him- 
self or  is  derived  from  him,  whereas  a  oonmion  of  piscaiy  is  not 
an  exclusive  right.  But  the  names  of  the  various  kinds  of 
fisheries  are  used  in  the  books  in  a  very  confused  and  indefinite 
manner. 

Tou  bridges  The  right  to  maintain  a  toll  bridge  or  toll  gate  on  a  river  or 

highway  is  a  franchise ;  and    so   is   the    right   to    keep   a   public 
Perricai     ^^^  ^^^  canj  porsous   and   goods   over  for  pay,  which  the  law 
does  not  permit  any  one  to  do  unless  he  has  a  franchise. 

The  elective  Tho  right  to  voto  is  a  franchise ;  and  it  has   been  held  that 

a  voter  may  have  an  action  against   the   election  officers,  if  they 

wrongfully  reject  his  vote  or  remove   his   name   from   the   list  of 

voters. 

Right  to  The  right  to  attend  a  public  school  is  a  right  of  this  nature. 

pnbiic^'Lhooi  There  seems  to  be  some   doubt   whether  the  right  belong  to  the 

scholar  or  to  his  father. 

Bent.  523.     Bent  (reditus)  is  a  compensation   paid  for  the  use  of 

land.     It   is   defined   as    "a  certain   profit   issuing   yearly  out  of 

lands  and  tenements  corporeal."^*    It   is   usually  paid   in   money, 

but  need  not  be ;   it  may  even   consist   in   personal    services.     It 

must   he   fixed   or  certain   in   its  amount,    or   capaUe  of  being 

reduced  to  certainty.     By  a   yearly  profit   seems  to  be  meant  no 

more   than   that   the   rent   must   be   payable  at  fixed   times    or 

intervals,  annual  payments   having  fonnerly  been  most  oommoa. 

Rent  must   It  must  issuc  out  of  the  land;  by  which  is  meant  that  the  right 

land.       to  rent  is  a  right  in  rem  in  the  land,  and  the  duty  to  pay  it  is 

10  2  Black.  CJom.  41. 
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attached  to  the  tenancy  of  the  land,  and  does  not  exist  simply 
by  virtae  of  a  contract  between  the  parties.  Any  person  who 
becomes  tenant   must  pay  the  rent.     A  rent   is  nsually  created  how  a  rent 

is  created. 

either  by  a  provision,   called  a   reservation,  inserted  in  the  grant 

or   lease  when  land  is  conveyed,  as  where  a  landlord  lets  land  to 

a  tenant  on  rent,  or  by  a  direct  grant  of  the  rent  by  the  tenant. 

A  reservation   or   grant   of   rent,    though  an   agreement,    is   not 

strictly  a  contract.     There  may  be,  sknd  often  is,  also  a  contract  to 

pay   the   rent ;   but   the   right   created   by  sudi  a  contract  is  an 

ordinary   contract  right,  a  ri^t  in  peraonnniy  not  an  incorporeal 

hereditament.     In  such  a  case  the  party  entitled  to  the  rent  has 

two  distinct  rights  to  it,  the  contract  right  and  the  right   created 

by  the  reservation  or  grant.     Bent  can  only  issue  out  of  corporeal  Mast  issue 

hereditaments;   therefore  if  money  or  any  compensation   is   paid  ^re^h?^ 

_  ditjuuents. 

for  the  use  of  chattels  or  for  being  permitted  to  exercise  any 
incorporeal  hereditament  or  abnormal  property  right,  this  is  not 
technically  rent,  thoi^  similar  to  it  and  often  so  called. 

524.  There  are  three  kinds  of  rent,  rent  service,  rent  charge  Bent  service. 
and  rent  sec^  Bent  service  was  originally  where  a  feudal  relation 
existed  between  the  parties,  that  is,  it  was  rent  payaUe  by  a 
feudal  tenant  to  his  lord  as  his  feudal  service.  It  was  also 
accompanied  by  corporeal  services,  at  least  an  oath  of  fealty. 
However,  the  relation  of  a  tenant  for  years  or  at  will  to  his 
landlord  having  some  resemblance  to  the  feudal  relation,  rent 
payaHe  on  the  hiring  of  land  was  included  in  this  dass.  At 
present  theref(»re  rent  service  may  be  said  to  be  rent  which  is 
incident  to  a  reversion  or  at  least  to  a  possibility  of  a  reverter; 
where,  that  is,  the  person  to  whom  the  rent  is  payable  has  some 
estate  or  interest  in  expectancv  in  the  land  beside  the  rent,  to 
which  interest  the  rent  is  appurtenant.  The  rent  may,  however,  cent  in  grosa. 
be  granted  by  the  reversioner  to  another  person,  and  thus  be 
separated  from  the  reversion  and  exist  as  a  right  in  gross.  A 
landlord  has  a  right  to  bring  an  action  for  the  rent  if  it  is  not  nistresm 
paid.  But  in  addition  to  this  he  has  the  pecuhar  remedy  of  dis- 
tress or  distraint,  which  is  a  right,  in  case  default  is  made  in 
payment,  to  enter  upon  the  land  and  seize  any  chattels  which  he 
can  find  there,  whether  they  belong  to  the  tenant  or  not,  and  to 
hold  the  chattels  so  seized  as  security  for   the   rent,  with  a  right 
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siinilar  to  the  right  of  a  pledgee  .o  sell  them  on  notice  if  the 
rent  is  not  paid.  But  certain  kinds  of  chattels  are  hj  law 
exempted  from  distress,  which  are  generally  the  same  as  those 
that  are  exempted  from  seizm-e  on  execution,**  and  comprise  such 
things  as  necessair  food  and  clothing,  the  tools  of  the  tenant's 
trade  and  a  few  others  of  the  prime  necessaries  of  life.  In  most 
of  the  United  States  the  right  to  distrain  for  rent  does  not  now 
exist,  and  in  England  it  has  been  much  restricted  by  statute.    Any 

Pnyments    payment,  whether  rent  or  not,  for  which  the  creditor  has  a  right 
'Lnd"^"  to  distrain  is  said  at  common  law  to  be  charged  upon  the  land.** 

Rentchai7;e  lu  rcut  chaige  and  rent  seek  the   owner  of  the  rent  has  no 

other  interest  in  the  land,  and  there  is  no  feudal  relation  between 
him  and  the  tenant  who  pays  the  rent ;  as  if  A,  being  tenant  in 
fee  simple,  grants  to  B,  a  stranger,  a  rent  to  issue  out  of  his 
land,  or  conveys  his  whole  estate  to  B,  not  retaining  any  rever- 
sion, and  reserves  a  rent  to  be  paid  to  himself.  There  is  no 
right  to  distrain  except  by  express  agreement.  If  in  the  instru- 
ment which  creates  the  rent  it  is  expressly  chaiged  upon  the 
land,  that  is,  if  a  right  of  distress  is  stipulated  for,  the  rent  is  a 
rent  chaige ;  if  not,  it  is  a  rent  seek,  reditus  siccus. 

Quit-rents.  Special   names  are  also  given   to   particular  kinds   of  rent, 

without  reference  to  the  foregoing  classification.  Bents  of  assize  or 
quit-rents  (quieti  reditiis)  are  certain  ancient  rents  paid  by  tenants 
in  manors  to  their  lords,  whose  amount  is  established  and  can 
not  be  varied ;  if  payable  by  freehold  tenants  they  are  called 
Fee  form  chief-rcnts.  A  fee-farm  rent  is  a  rent  issuing  out  of  an  estate 
in  fee  and  amounting  to  at  least  one   fourth  of  the  rental  value 

Back  rent,  of  the  land  at  the  time  of  its  reservation.  Back  rent  is  a  rent 
amounting  to  nearly  or  quite  the  frill  rental  value  of  the  land, 
i.e.  a  competition  or  market  rent,  such  as  a  landlord  could  get 
by  offering  his  land  to  the  highest  bidder,  in  contrast  to  the 
customary  or  feudal  rents  which  are  oonmion  in  England  and 
are  often  relatively  small. 
Payment  525.     Bent   Is   r^ularly   payable   on   the   land   and   before 

finmset  of  the  day  on  which   it   falls   due.    A  rent  service  is  real 

n  See  2 1073. 

i^In  equity  a  chaige  upon  land  has  a  different  meaning;   it  denotes 
an  equitable  lien. 
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Real  or 
IHirsoual. 


Ann  ui  ties. 


or  personal  property  according  to  the  nature  of  the  reversion  to 
which  it  is  incident ;  and  a  rent  charge  or  rent  seek  is  real,  if  it 
issues  out  of  a  heritable  or  life  estate  and  is  granted  for  life  or 
to  a  man  and  hLs  heirs. 

626.  An  annuity  is  a  right  to  receive  a  fixed  sum  of 
money  each  year  from  another  person.  It  is  usually  personal 
property,  but  is  sometimes  granted  to  a  man  and  his  heirs,  and 
is  then  real  property  Generally  it  is  not  charged  upon  land,  but 
it  may  be.  An  annuity  charged  upon  land  is  practically  the 
same  thing  as  a  rent  chaige.  Insurance  companies  often  make 
it  a  part  of  their  business  to  grant  annuities.  For  a  fixed  price 
paid  at  once  the  company  agrees  to  pay  to  the  grantee  an 
annuity  so  long  as  he  hves,  the  price  being  calculated  according 
to  the  probable  duration  of  the  life  of  the  grantee.  The  English 
government  formerly  sold  annuities  in  the  same  manner,  but 
discontinued  the  practice  early  in  the  present  century.  A  pension  pensions. 
is  a  kind  of  annuity. 

A  corody  is  a  right  to  receive  at  stated  times,  generally  from 
ecclesiastical  persons  or  corporations^  allotments  of  provisions.  In 
lieu  of  them  a  pension  in  money  is  sometimes  paid.  Like 
an  annuity  it  is  usually  personal  property,  but  may  be  made 
descendible  to  leirs.    Coiodies  are  unknown  in  the  United  States. 


Corodloa. 
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CHAPTER    XXXIL 

RTGHT8  IN  WATER 

KaviRabie  527*    Water  IB  either  navigaUe  or  non-nayigable.    Navigable 

water  by  the  oommon  law  rule  is  water  where  the  tide  ebbs  and 
flows,  that  is,  the  sea  and  waters  reached  by  the  ocean  tides.  In 
American  the  United  States,  where  there  are  large  non-tidal  lakes  and  rivers, 
the  common  law  rule  has  generally  been  abandoned  as  unsuitable, 
though  a  few  states  retain  it;  and  any  lake  or  river  is  r^arded 
as  navigable  where  large  vessels  can  go. 
]7ottbcgnb-  Navigable  water  or  the   land  under   it   is  not  generally  the 

ject  of  .  _        .  Ill 

iroperty.    suDjcct  01  pnvatc  property,  though  the  state    sometimes  grants  to 

private    persons   exclusive   franchises   or   rights   of  use   in    it,  for 

instance    an    exclusive   right   to    plant    oysters   or    to    fish    in    a 

particular  place. 

ownorsiiip  A    person   who   owns   land    abutting   upon   navigable   water 

to  bigb  water 

murk.      owns   oulv  to    high  water   mark;    the    shore    below   that  belongs 

Risrhts  of    to   the   state.      But    the    abuttii^    owner    has   an   easement   in 

tiwnera.     the    shorc,  appufteuant   to    his  land,    of  access  to  the  water,  so 

that   no    one  else  may  place  any  thing   on    the   shore    and   shut 

him  off.     He  also  has  the  exclusive  right  to  wharf  out   to   deep 

water  and  to  possess  and  use   the  wharf,  so   he  does  not  thereby 

obstruct  navigation. 

Pnuiic  right  The  public  generally,  and  everv  person  equally,  has    a   right 

of  1180.  ,  ,  »>       i.  X  »f  "O 

in  the  /•ature    of  an  easement   to   use    the    water   or   the   shore 

below  high  water   mark  for  any  lavrful  purpose,  such  as  naviga- 

Naviifntinn  tiou,  fishiug  or  taking  sand  or  seaweed.     The  right  of  navimtion 

And  liiiliiii>ir  ^^ 

is  superior  to  the  right   to   fish,  so   that    a    vessel   in   its   com-se 

over  a   fishing  ground  may  frighten  away  the  fish  and  so  disturb 

the  fishing,  or  may  even,  if  necessary,  run  over  nets,  but  must  not 

Navigable    do  SO  wautouly  or  maliciously      All   navigable  waters   are    Dublic 

waters  are     •  '  • 

iiigbways.  highways.  Also  in  waters  which  are  not  technically  navigable 
but  yet  are  capable  of  being  used  for  transporting  merchandise  by 
boats  or  for  floating  \og^  or  the  like,  the  pubUc  have  a  right  of  use 
for  such  purposes;  these  are  said  to   be  highways.     But  this  does 
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not  indiide  any  right  to  use  the  banks  for  towing  or  for  loading 
or   landing   goods.      In    some   of  the    United   States   there    are  other  pubua 
also  certain  streams,  lakes   or    "great  ponds'*   which,  though  not       "**'" 
navigable,  are   regarded   as   open  to   siwh   public  uses  as  fishing, 
bathing,  or  cutting  ice. 

528.  Of  rights  in  non-navigable  waters  the  most  important  wntor 
are  m  natural  watercourses.  A  watercourse  is  a  brook  or  nver, 
I.e.  a  stream  of  water  flowing  habitually  in  a  defined  channel 
with  defined  banks,  as  distinguished  from  mere  surface  water 
which  collects  upon  land  or  runs  down  swales  or  depressions  in 
times  of  rain  or  the  melting  of  snow.     Land  adjoining  a  water-  Biparian  land 

auU  ni>arii]n 

course   is   called  riparian  land,  and  the  proprietor  of  such  land  a  proprietors. 
riparian  proprietor. 

The  land  under  a  watercourse  is  usually  private  property,  and  Land  unaer 
the  prima  facie  presumption  is  that  a  riparian  proprietor  owns  to     course. 
the  middle  of  the  main  chaimel,  ad  Jilum  ripae.     But  in  ca.se  of 
large  rivers  or  lakes,  which  are  not  technically  navigable,  it  is  held 
in  some  places  that  private  ownership  extends  to  low  water  mark 
only. 

The  water,  however,  is  not  owned  by  any  one;  but  each  riparian  Biirhts  m 
proprietor  has,  as  appurtenant  to  his  land,  certain  rights  in  it  in 
the  nature  of  easements.  He  has  a  right  to  have  it  come  down  To  ita  flow, 
to  his  land  in  its  natural  flow  and  unpolluted,  and  to  have  it  pass 
off  from  his  land  in  its  natural  flow.  Aqua  currit,  et  cur r ere 
debet  ut  solebat.  It  is  a  violation  of  a  riparian  proprietor's  rights 
for  a  proprietor  farther  up  the  stream,  or  for  any  person,  to 
divert  or  obstruct  the  stream  so  as  to  prevent  it  from  coming  to 
his  land,  to  change  its  channel  so  as  to  cause  it  to  enter  his  land 
at  a  different  place  fix)m  where  it  naturally  enters,  to  draw  off 
water  so  as  to  substantially  diminish  its  flow,  or  to  throw  any 
thing  into  it  so  as  to  foul  or  clogg  it.  It  is  also  a  violation  of 
his  rights  to  place  obstructions  in  the  stream  below  his  land,  and 
thus  set  back  the  water  upon  his  land  or  prevent  it  from  flowing 
off  freely  But  the  right  to  the  flow  of  the  water  is  subjwt  to 
certain  rights  of  reasonable  ase  of  it  by  other  riparian  proprietors. 

529-  The  uses  which  it  is  possible  to  make  of  the  water  Ripa^au 
are  of  three  kinds,  namely:  (1)  natural  ases  upon  the  riparian  "^^/'' 
land,  (2)  artificial  uses  upon  that  land,  (3)  uses  upon  other  land. 
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Natural  uses.  Natural  uses  axe  ad  lavandum  et  potandum^  i.e.  for  drink- 
ing, watering  cattle,  washing  and  ordinary  domestic  uses.  All 
others,  e.g.  for  running  mills  and  factories,  irrigation  or  cutting 
ice,  are  artificial.  For  natural  uses  a  riparian  proprietor  may 
probably  take  as  much  of  the  water  as  he  needs,  even  to  entirely 
exhausting  the  stream,  though  doubts  have  been  expressed  whe- 
ther the  right  goes  quite  so  far  as  that. 
Artificial  For   artificial   uses   the    English    rule    seems  to  be  that  it  is 

unreasonable  and  unlawful  to  take  so  much  of  the  water  as  to 
cause  any  sensible  diminution  of  the  flow.  But  in  the  United 
States  the  rule  is  somewhat  less  strict;  a  riparian  proprietor 
may  make  a  reasonable  use  of  the  stream,  even  though  that 
use  somewhat  diminishes  the  quantity  of  water  that  passes  down, 
so  it  does  not  work  '^  actual  material  and  substantial  damage  to 
the  common  right,"  the  right  of  each  proprietor  being  "limited 
and    qualified    by  the    precisely  equal    right    of   every  other    pro- 

Pondingthe  prictor."       For   many   purpose?,    e.g.    for   running   a    mill,    it   is 
necessary  to  pond  the  water.     This  may  be  done  in  a  reasonable 
manner,    even    though    it    to    some    extent    interferes   with    the 
natural  flow. 
Uses  off  of  Taking  water  for  use  ofi"  of  the  riparian  land,  e.g.  to  supply 

land.  an  artificial  canal  or  to  irrigate  land  at  a  distance  from  the 
stream,  seems  to  be  wrongful  if  any  substantial,  or  perhaps  any 
sensible,   diminution  of  the  flow  is  thereby  caused. 

i>raiiinj5o  into         As   to    draining   into    a    stream   or   throwing  refuse  into  it, 

■trcama.  *^  o  / 

thus  fouling  the  water  or  obstructing  its  flow,  some  distinctions 
must  be  observed.  A  riparian  proprietor  has  an  absolute  right 
to  permit  the  natural  drainage  of  his  land  to  flow  into  the 
stream,  or  even,  to  pump  up  water  which  naturally  collects  in 
mines  on  his  land  and  discharge  it  into  the  stream,  even  though 
such  drainage  water  contains  noxious  substances  which  spoil  the 
stream  for  the  use  of  lower  proprietors.  But  he  has  no  right  to 
bring  additional  water  upon  his  land  artificially  and  turn  that 
into  the  stream  to  the  injury  of  lower  proprietors. 
Pollution  Pollution  of  a  stream  in  other  ways  is  not  necessarily  wrong- 

fill,  if  it  be  reasonable  in  nature  and  extent.     It  is  often  necessary 
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to  drain  into  ptreams.  When  a  certain  kind  and  amount  of  pollu- 
tion is  necessary,  not  merely  convenient,  in  connection  with  the  use 
of  the  water  itself,  and  not  merely  with  the  use  of  the  riparian 
land  as  land,  or  is  incidental  to  a  natural  use  of  the  land,  it 
mav  he  held  reasonahle  when  it  otherwise  would  not  he.  Thus 
suffering  sawdust  from  a  sawmill  to  fall  into  a  stream  may  be 
allowable,  if  it  is  imiwssible  without  doing  so  to  use  the  water 
for  milling  at  all,  when  it  would  not  be  if  the  mill  could,  though 
at  the  cr>st  of  some  inconvenience,  have  been  constructed  so  as  to 
avoid  this ;  and  there  may  be  a  difference  between  the  fouling 
of  a  brook  by  cows  which  are  pastured  upon  the  land  standing 
in  it,  and  by  the  running  of  a  drain  into  it  from  a  cow  stable. 

530.  Bights  in  natural  ponds  and  lakes  are  similar  to  those      Lakes. 
in  watercourses.     In  artificial  watercourses  the  rights  usually  depend    Artifldni 
upon  agreement;  but  a  person  who  makes    a   canal   or  pond  on 

his  own  land  would  in  most  cases  own  the  water,  while  it 
remained  on  the  land,  as  well  as  the  land  under  it. 

531.  Subterranean  water  flowing   in    a   known  and  defined  uu(icrgroun< 
channel  is  a  watercourse,  and  is  subject  to  the  same  rules  as  if  it 

ran  on  the  surface.     But  water  standing  in  the  soil  or  percolating   pcrcointing 

through  it  not  in  such  a  channel  belongs  to  the  owner  of  the  soil, 

and  he  may  divert  it,  foul  it  or  approjiriate  it  to  his  own  use  at 

his  pleasure.     Thus  a  person  may  excavate  on  his  own  land,  though 

he  thereby  cuts  off  the  supply  of  water  from  his  neighbour's  well ; 

and  it  has  been  held  that  he  may  turn   sewage    into    a   hole   on  . 

his    own   land,    although    it   soaks   into   the    soil,  fouls  the  water 

percolating  through  tlie  soil,  and  thus  pollutes  a  well  on  another's 

land    to   which    the    percolating    water    finally    comes.      But    the 

cootrarv  has  also  been  held. 

532.  Surface  water,  such  as  rain  water,  standing  or  flowing     cnrfnce 
upon  land  belongs  to  the  owner  of  the  land,  who  may  use  as  as 

no  plcasoi*.  Nor  is  he  bound  to  do  anjiihing  to  prevent  it  from 
flowing  from  his  land  on  to  other  land,  no  matter  how  much 
damage  it  may  do  there.  He  may  cultivate,  grade,  build  upon 
or  otherwise  change  the  surface  of  his  land,  and  thereby  change 
the  flow  of  the  surface  water  even  to  the  injury  of  lower  land ; 
but   he   may    not   collect    the    surface   water   into    a    body   and 
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dischaige  it  in  a  concentrated  stream  upon  the  lower  land,  or 
bring  additional  water  upon  his  own  land  by  artificial  means,  e,g, 

Dndnave  for  irrigation,  and  torn  that  upon  his  neighbor's  land.  So  if  two 
mines  lie  side  by  side  with  an  opening  from  one  into  the  other, 
it  is  not  wrongful  if  the  water  which  naturally  collects  in  the 
upper  mine  flows  down  into  the  lower  one.  But  it  is  wrong&l 
for  the  owner  of  the  upper  mine  to  introduce  additional  water, 
for  instance  by  pmnping  from  another  mine  of  his,  and  let  that 
run  down. 

florvitudeto  By  the  dvil  law  the  owner   of  upper   land   has   a    natural 


face  water:'  eascmcut  iu  lowcr  land  to  have    it   receive  his   surface  water,  so 

'that   the   lower   proprietor   may  not  erect  any  barrier  to  prevent 

the  surface  water  from  coming  down.     This  rule  prevails  ui  some 

Common  law  of  the  United  States.    But  the  common  law  creates  no  such  ease- 

rale. 

ment,  but  treats  surface  water  as  a  common  enemy  which  any 
one  may  exclude  from  his  land  if  he  can.  A  man  may  there- 
fore build  an  embankment  to  prevent  surface  water  from  coming 
on  to  his  land,  even  though  he  thereby  causes  it  to  collect  upon 
neighboring  land  to  the  latter's  damage. 
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CHAPTER    XXXni. 
RIGHTS  IN  HIGHWAYS. 

533*    A  highway  means  a  public  street  or  road  i.e.  one  that  has  iioaningof 
been  dedicated  to  public  use.     The  8oil  of  a  hi^way  may  be  owned      ^^  ^^' 
by  the  public,  i.e.  by  the  government  or  a  city,  township  or  ooiraty,   ownemhip 
or  by  private  persons.     Presumptively  the  owner  of  land  abutting 
OP  a  highway  owns  to  the  middle  of  the  street.     The  owner  of  the 
soil  of  a  highway  has  the  same  rights  in  it  as  owners  in  general 
have   in    their   land,    subject   to    the    easements  presently    to   be 
dewribed.     He  is  considered   to    have   possession   of  it.     He  may 
make  any  use  of  it  that  he  pleases,    as   of  his   other  land,  that 
does  not   interfere  with  its  use  as  a  highway,  eg,  may. cut  grass 
growing  there,  or  pasture  cattle  upon  it  unless  forbidden  by  some 
statute    or   local    ordinance.     He  may  sue  a  third  person  for  any 
unwarranted  use  of  or  intrusion  upon    or   for  an  injury  to  it,  for 
instance  for  cutting  down  a  tree  growing  in  it. 

534.     But  the  pubUc,  and  also  private  individuals,  have  ri^jhts  Ri.oit  to  con. 

*  •*■  '  o  Btruct  and 

in  the  highway  in  tlie  nature  of  easements.  The  public  officers  "p"*'- 
designated  by  law  for  that  purpose  have  a  right  to  a)nstruct, 
alter  and  repair  the  road.  They  have  a  large  discretion  as  to 
what  kind  of  a  road  they  will  make ;  and  in  making  they  it  may 
generally  raise  or  lower  the  grade,  plant  or '  remove  trees,  and 
ifiake  such  alterations  in  the  surface  as  thev  think  best.  After 
the  road  has  once  been  laid  out  and  constructed,  the  prevailing  Ait«nitiort 
doctrine  is  that  the  proper  authorities  may  change  its  grade  or 
otherwise  alter  it  in  a  reasonable  manner  and  extent  \iithout 
any  compensation  being  due  to  abutting  owners  whose  property  is 
thereby  damnified ;  but  they  can  not  without  making  compensation 
entirely  dose  the  street  or  make  such  changes  as  wholly  unfit  it 
for  ordinary  highway  uses.  In  some  of  the  United  States  provi- 
fflon  is  made  by  statute  for  compensati(»n  to  j)Crsons  whose  land 
is  damaged  or  depreciated  in  value  by  any  change  in  the  street. 

635.     Every  person  has  a  right  to  use  the  street  for  ordinary  Public  nghu 
highway  purposeSy    in    a   reasonable  manner  and  .with  due  regard 
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to  the  equal  rights  of  others.  In  the  United  States  by  custom  or 
statute  persons  meeting  on  the  highway  should  torn  to  the  right, 
in  England  to  the  left;  but  this  does  not  apply  to  a  person 
passing  another  from  behind.  If  the  highway  is  impassaUe,  it  is 
permitted  to  pass  over  adjacent  land  in  a  reasonable  and  proper 
Ordinary    manner.     The  right  of  using  a  highway  is  not  confined  to  ordinary 

highway  k3  o  cj 

^^B-  pa&sage,  nor  to  those  uses  that  do  not  obstruct  it  more  than 
ordinarily.  It  is  proper  to  move  a  building  through  the  street  in 
a  reasonable  manner,  and  children  have  a  right  to  play  there. 
A  person  may  also  load  and  unload  goods  in  the  street,  or  tem- 
porarily deposit  there  building  materials.  But  pasturing  cattle, 
exhibiting  shows,  holding  public  meetings,  the  permanent  storage 
of  goods  or  keeping  stands  for  the  sale  of  goods  are  not  lawful 
highway  uses.  The  local  authorities  generally  have  power  to 
make  reasonable  ordinances  or  by-laws  for  r^ulating  the  exercise 
The  condition  of  thcsc  Hghts  of  usc.  Connectcd  with  and  for  the  purpose  of 
highway,    making  available  his  right  of  use,  each  member  of  the  community 

has  a  right  in  the  condition  of  the  highway. 

Easoments  536.     Any  pcrsou  who  has  land  abutting   on    the   highway, 

cwucrs.     whether  he  owns   the    soil   of  the  highway  or  not,  has  a  special 

easement  in  it,  different  fix)m  that  of  the  puldic  in  general,   to 

have  it  kept  open  and  unobstructed  for  the  access  of  light  and 

air  to  his  premises  and  also   for   the   safe  and  convenient  access 

and  egress  of  persons  and  goods,  to  a  reasonable  extent  and  in  a 

reasonable  manner,  and  may  have  an  action  for  any  obstruction 

of  or  interference  i^eith  the  highway  that  prevents  such  access  or 

^ress. 

Common  537*     Thc  abovc  mentioned   uses   of  and   easements  in  the 

highway  are  of  common  right,  and  no   special  authority  from  the 

legislature    is   needed   for   their  exercise  or  enjoyment.     But  any 

Uses  other  usc  of  the  highway  for  other  than  highway  purposes,  for  instance 

way  uses,    crccting   a    building   in   it    or  tinning  a   street   into   a   road-bed 

for  a   raih-oad  to  the   exclusion   of  ordinary  traffic,  is  a   violation 

of  the  property  right   of  the   owner  of  the    soil,^  of  the   public 

rights   in  its  condition   and  of  the   special  easements  of  abutting 

owners,   and    if   done    by   pubUc   authority  constitutes    a    taking 

of  private   property   for   public   use.      If   such   a   use    is   to    be 

permitted,   therefore,    the   party  injured    thereby  must    be    com* 
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pensated.^    But  there  is  a  class  of  uses  which,  though  not  lawful     Kxtmor. 
for  individuals   without   special    authority,    because    they  interfere    way  uses. 
with    the   ordinary   use,    yet   are    so   far   highway  uses  that  they 
may  be  authorized  by  the  legislature,    or   sometimes  by  the   local 
authorities,  without  making   compensation,   it  being  assumed  that 
when    the    highway   was    originally  laid    out    compensation    was 
made  to  the    owner  of  the  land   for   all   damages  that  he  would 
suffer   from   its  use   for   all   highway  purposes.     There   is    a    dif- 
ference in  this    respect    between   country  roads   and   city   streets. 
In  the    former   the   public   rights   are    probably  confined   to    the 
use  of  the    surface,  and  gas  or  water  pipes  or  sewers   laid    under 
the  road  or  telegraph  poles  placed  in  it  constitute  an  additional 
burden    upon   the  fee  and  are  not  included  among  highway  uses, 
at  least   in   the  United  States;    but  in  city  streets  such  uses  are 
proper  with  the  consent  of  the  competent  public  authorities.     As    .R«*iiroii^ 
to  whether  a  railroad  on  the  surface   of  a  street,  which  does  not 
prevent  its   still    being   used   for  ordinary  highway  purposes,  is  a 
highway  use  which    may  be    authorized  without   additional   com- 
pensation to  the  owners  of  the   sofl   or  to   abuting   owners,    an 
ordinary    commercial   road    is    not    a    proper  highway   use,    but 
a    street   railroad   for   the   carriaj]:^    of   pas^^engers    is.       But    an 
elevated  railroad  supported  on  pillars    at   a   considerable   distance 
above  the  surface,   which   darkens  the   lower   storeys   of  abutting 
houses,    is   a   violation    of  the    easements   of  the    owners  of  the 
buildings,  which  must  be  compensated  for. 

1  See  2  735. 
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CHAPTER    XXXIV. 

PROPERTY  m   CHATfELS. 
Property  B38.     Personal   property  includes   rishts  in  chattels.     These 

In  chattels.  *      ir       ^  o 

never  came  under  feudal  rules;  there  are  no  tenures,  no  e.stsites/ 
and  no  seizin.     Nor  does  the  doctrine  of  ouster  apply  to  property 

No  caster  in  chattels.  If  a  person  wrongfully  gets  possession  of  a  chattel,  he 
does  not  thereby  acquire  any  right  in  it,  not  even  a  defeasible 
right ;  he  gets  merely  the  possession  and  the  owner's  rights  remain 
unimpaired.^  The  owner  is  however  sometimes  said  to  be  ousted 
from  the  possession. 

Property  rights  in  chattels  are  of  six  kinds/  as  follows. 
Ownership.  1.     Full  owncrship,  of  which   enough  has  already  been  said. 

QTmiified  5S9.    2.     Qualified  property.     This  is  a  right  which  while  it 

I>roperty.  . 

lasts  has  all  the  attributes   of   i'lill  ownership,  at  least  as  r^ards 

civil  rights  though  in  the  criminal   law   it   is,    or  was,  sometimes 

differently  treated,    but  which  differs   from    ordinary  ownership  in 

being   acquired   or   lost   in    special    ways.      The    subjects   of   this 

right  are  certain  animals.     Some  species  of  animals  are  regarded 

Wild  and    as  tame,  domitae  naJturae,  and    others    as    wild,  ferae   naturae. 

The  former  include  all  kinds  of  animals  which  are  usually  in  fact 

tame  and   are   usually  kept   for   use    and    profit,  such  as   horses, 

cattle    and   poultry;    the   latter  all  wild   species,    and   also   those 

actually  tame  ones  which  are  ordinarily  kept  merely  for  pleasure, 

such   as   cats,    dogs    and    singing  birds.     Tame   animals    are    the 

rropertyiu  subjocts  of  Ordinary  ownership.     Animals  ferae  naturae  generally 

belong  to  no  one,  but  any  one    is   at   Uberty   to    capture    or    kill 

them.     But  a  qualified  property  may  exist  in  them  in  three  cases 

Aninmis     or  thrcc   ways  I  (1)     Per  induHtriam   liominis,    where    they    are 

confined,    actually  tamed  or  confined,  as  is  true  of  dogs  and  cats,  deer  in  a 

1  The  expression  peraoiial  estate  is  sometimes  used  for  personal  property, 
but  incorrectly. 

2  So  is  the  weight  of  modern  authority,  though  there  are  some  decisions 
to  the  contrary,  and  perhaps  the  rule  of  the  old  common  law  was  dififerent. 
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park  or  fish  placed  or  bred  in  a  private  pond.  But  if  the 
animal  escapes  and  wanders  away,  the  owner's  right  ceases, 
except  so  long  as  he  continues  in  fresh  pursuit,  and  any  one  who 
finds  the  creature  may  take  it,  whereas  a  horse  or  a  cow  that 
strays  fi*om  home  does  not  cease  to  belong  to  its  owner.  But  if 
the  animal  is  actually  tame  and  permitted  to  go  at  laige,  it  con- 
tinues to  belong  to  the  owner  so  long  as  it  has  animus  revertendi^ 
which  is  the  case  ordinarily  with  dogs  and  cats,  or  with  bees  which 
leave  the  hive  in  search  of  honey  but  return.  (2)  Propter  impoten- 
tiam  ;  if  wild  creatures  breed  upon  a  man's  land,  the  young  are 
his  property  till  they  are  able  to  go  away.  (3)  Propter  privilegium, 
which  is  where,  in  England,  a  person  has  a  special  authority  to 
kill  those  kinds  of  wild  animals  known  as  game  within  certain 
limits,  in  which  case  he  has  a  qualified  property  in  the  game 
for  the  time  being  in  those  limits. 

640.  3.  Special  property  is  any  inferior  property  right  in  a 
chattel  which  includes  a  right  of  possession  that  is  not  precarious. 
Thus  a  person  who  hires  a  chattel  for  a  fixed  time,  within  which 
time  the  ovmer  can  not  take  it  back,  or  a  person  to  whom  a 
chattel  has  been  pledged  to  secure  a  debt  which  is  still  unpaid, 
has  a  special  property  in  the  chattel ;  but  an  ordinary  lx)rrower, 
who  may  at  any  time  be  called  upon  to  restore  the  chattel,  or  the 
finder  of  a  lost  article  who  takes  possession  of  it  to  keep  it  for 
the  owner  has  not,  his  possession  being  merely  precarious. 

4.  A  right  of  precarious  possession,  either  of  bare  possession 
or  coupled  with  a  right  of  use,  may  exist  in  a  chattel,  and  is  a 
species  of  inferior  property  right.  A.  bailee  by  deposit  or  com- 
modatum  has  only  a  right  of  this  kind.  A  right  of  possession 
may  mean  a  mere  permissive  right,  where  the  party's  possession 
is  rightful  in  the  sense  that  the  law  permits  him  to  take  or  keep 
possession  if  he  chooses,  so  that  his  possession  is  not  wrongful,  as 
is  the  case  with  the  finder  of  a  lost  article;  or  it  may  be  a 
protected  right,  such  as  the  owner  or  a  bailee  of  a  thing  has. 

641.  5.  Rights  resembling  easements,  i.e.  rights  of  use 
without  the  right  of  possession,  may  be  had  in  chattels,  but  are 
not  common,  because  it  is  seldom  practically  possible  to  use  a 
chattel  without  having  possession  of  it.  There  is  no  special  name 
for  these  rights,  but  sometimes  they  are  called  easements. 
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Limited  6.     Limited   property   rights    may   be   had   in  a  few  things 

rights,      which  are  not  susceptible  of  ftill  ownership.* 
Several  joint  542.    Pcrsonal    property    may    be    owned    in    severalty,    in 

and  common  .    •      t  t  -n     i  t 

ownership,  common  or  jomtly,  as  real  property  may.  Each  co-owner  ha.s 
Bights  of  at  law  a  right  to  the  possession  and  use  of  the  chattel ;  and 
apparently  if  one  keeps  the  exclusive  possession  and  excludes  the 
others,  he  is  merely  exercising  his  lawful  rights  and  the  other 
co-owners  have  no  remedy  but  to  watch  for  a  chance  and  take 
exclusive  possession  in  their  turn.  But  one  owner  in  possession 
has  no  right  to  injure  or  destroy  the  chattel-;  and  perhaps  if  he 
was  using  it  in  a  way  that  threatened  its  injury  or  destruction  a 
court  of  equity  might  compel  him  to  give  security  to  the  other 
owners  against  this  or  to  surrender  the  possession  to  them,  at 
least  if  it  appeared  that  he  was  pecuniarily  irresponsible  so  that 
Partition,  damages  could  not  be  recovered  against  him.  And  where  the 
property  is  divisible,  as  in  the  case  of  a  quantity  of  grain  or  money, 
the  rule  in  the  United  States  seems  to  be  that  each  co-owner  is 
entitled  to  take  his  share  in  severalty,  and  an  exclusive  possession 
of  the  whole  by  one  against  the  will  of  the  others  is  wrongful. 
Sale  by  one  Any  co-owner  may  sell  his  share,  and  may  deliver  possession  of  the 
chattel  to  the  buyer.  But  if  one  attempts  to  sell  the  whole,  as 
if  he  were  sole  owner,  and  delivers  it,  he  exceeds  his  right.  The 
others  may  retain  their  rights,  remaining  owners  in  common  with 
the  buyer,  and  treat  the  seller  as  guilty  of  the  wrong  known  as 
conversion,*  or  they  may  ratify  the  sale  and  claim  their  shares  of 
the  price.  For  the  rest,  the  rules  are  substantially  the  same  as  in 
case  of  co-ownership  of  land. 
Eijrhta  in  B43.     As  to  rfghts  in  cxpectancy  in  chattels ;  whenever  the 

to  chattels,  the  right  of  present  possession  is  separated  from  the  ownership, 
the  owner's  right  must  be  a  right  in  expectancy  similar  to  a 
reversion ;  and  it  is  sometimes  so  called.  This  is  the  condition 
of  the  bailor  in  every  bailment  of  chattels.  But  by  the  common 
law  there  could  be  no  remainder  in  a  chattel ;  a  remainder 
attempted  to  be  created  was  void,  and  the  first  donee  took  the 
whole  property.  Equity,  however,  permitted  remainders  in  chattels. 
Thus   if  the  furniture    in    a   house  were  left  by  will  to  a  widow 

8  See  i  439.  -•  See  J  880. 
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for  her  life  and  after  her  death  to  her  children,  at  common  law 
the  gift  to  the  children  would  have  been  void  and  the  widow 
would  have  become  the  absolute  owner;  but  equity  would  have 
treated  her  as  trustee  for  the  children,  recognizing  them  as  having 
an  equitable  right  to  the  finniture  after  her  death.  And  at 
present  remainders  may  be  created  in  chattels  at  law.  By  the 
modem  law  when  a  remainder  has  been  created  in  personal 
property  a  court  of  equity  may,  if  there  is  reason  to  apprehend 
that  the  person  having  the  particular  right  in  possession  will 
waste  or  wrongfully  dispose  of  the  chattel?^,  compel  him  to  give 
security  to  keep  them  properly  for  the  remainderman. 


376  PBIVATl  LiLW. 


CHAPTER    XXXV. 


LIENS. 


Liens.  B44,     A   lien   is   a    right  in  property  given   to   secore  the 

performance  of  some  act,  usually  the  payment  of  a  debt.    liens 
may  exist  in  either  real  or  personal  pro|)erty.     They  are  of  three 
kindis,  namely:  (1)  rights  on  conditions  subsequent   or   conditional 
limitations,  (2)  possessory  hens,  and  (3)  hypothecations.* 
646.     Liens  of  the  first  kind  are  as  follows, 
Bt*ttiteiner.  ^y  the  statutc  of  13  Edward  I,  de  mercatoribuSj  an  obligation 

stetSSfstSpie.  resembling  a  recognizance,  for  the  security  of  a  trade  debt,  could  be 
entered  into  before  the  chief  magistrate  of  a  trading  town,  and 
by  a  statute  of  27  Edward  III  before  the  mayor  of  the  staple 
or  "grand  mart  for  the  principal  commodities  of  the  kingdom, 
formerly  held  by  act  of  parliament  in  certain  trading  towns, 
under  which,  if  the  debt  was  not  duly  paid,  the  debtor  could 
be  imprisoned,  his  goods  seized  and  sold,  and  also  his  lands 
delivered  to  the  creditor  till  the  rents  and  profits  satisfied  the 
debt."  A  creditor  holding  land  in  this  way  was  called  a  tenant 
by  statute  merchant  or  statute  staple.  By  statutes  of  23  Henry 
VIII  and  8  George  I  similar  obligations,  taken  before  either  of 
the  chief  justices,  or  their  substitutes  if  the  court  be  not  in 
session,  or  before  the  mayor  of  the  staple  at  Westminster  or  the 
recorder  of  London,  may  be  entered  into  by  persons  not  traders. 

^i^i^  When  a  person  has  got  judgment  for  a  debt  at  law,  he  may 

have  from  the  court,  by  virtue  of  a  i)rovision  in  the  statute  of 
Westminster  2nd,  a  writ,  called  a  writ  of  elegit,  under  which  the 
sheriff  gives  him  possession  of  one  half  of  the  debtor's  lands  to 
be  held  by  him  until  the  judgment  is  paid,  during  which  time  he 
is  called  tenant  by  elegit. 


^  The  names  of  the  different  kinds  of  liens  are  commonly  used  very  con- 
fiisedly  without  properiy  discriminating  between  them.  A  pledge  for  instance 
is  often  called  a  hypothecation.  The  latter  name  comes  from  the  civil  law, 
and  is  not  yet  in  common  use  as  a  legal  term ;  the  simple  name  lien  in  gen- 
erally used  instead  of  it. 


LIENS,  377 

The  rights  of  tenants  by  statute  merchant^  Bistitte  staple  or  Estate 
elrgit  are  peculiar  kinds  of  estates  different  from  any  estates  ^utSaUM^ 
known  to  the  common  law.  They  are  not  held  on  tenure,  and 
are  personal  property.  The  two  next  to  be  described,  on  the 
other  hand,  are  ordinary  common  law  estates  or  property  rights 
but  subject  to  a  peculiar  kind  of  condition  subsequent,  and  may 
be  either  real  or  personal  property. 

546.  Vivum   vadium,  or  living   pledge,   is  where  an  estate       vivum 
of  any  kind  is  given  to  a  creditor  on  a  condition  subsequent  that 

the  estate  shall  determine  as  soon  as  the  rents  and  profits  have 
satLs^ed  the  debt.  This  is  called  a  Uving  pledge  because  the  land 
itself  pays  the  debt.     It  is  now  rarely,  if  ever,  used. 

547.  In  a  mortgage,  mortuum  vadium  or  dead  pledge,  an    Mortgnge 
estate  or  property  right  of  some  kind  is  conveyed  to  a  creditor  on  a 
condition  that  the  conveyance  shall  become  void  and  the  property 

shall  return  to  the  former  owner  if   the  debt  is  duly  paid.     This 

is  a  condition  subsequent,  but  differs  from  most  conditions  subsequent 

in  that    it   is  not  to  be  performed  by  the  tenant  himself  but  by 

the  debtor,  and  also  in  that  the  estate  is  determined  not  by  the 

breiich  but  by  the  performance  of  the  condition.     The  creditor  to    P:irtie«  to 

whom  the  estate   is   conveyed   is   called  the    mortgagee,  and   the 

person    who  conveys  it  to  him  is  the  mortgagor.     The   mortgagor 

is  usually  the  debtor  himself,  but  need   not  be,  because  one  man 

may  mortgage  his  property  to  secure   another's  debt.     The  estate 

or  right  conveyed  is  usually   an  estate    in   fee  simple    in  land  or    Themort- 

the  ownership  of  a  chattel,  but  sometimes,  especially  in  England, 

a  long  term,  for  inotance  of  a  thousand  years.     The    mortgagee 

becomes  tenant  or  owner  of  the    mortgaged   property,    and   like 

any  other  tenant  or  owner  has  the  right  of  possession,  unless  the 

mortgage  deed  reserves  this  to  the  mortgagor ;    but  the  mortgagor    posseiMioB 

is   usually   permitted  to  remain  in  possession,  in  which  case  he  is    mortgnirad 

property* 

tenant  or  bailee  strictly  at  will  to  the  mortgagee.     The  day  when 

the    debt   is   due   is   called   the  law  day,  and  the  mortgagee  can  The  law  day. 

not  be  compelled  to  receive  payment  of  the  debt  before  that  day. 

If   the  debt  is  paid  on  the  law  day,  the   condition   is  performed, 

the  mortgagee's  right  comes  to   an    end,  and  the  mortgagor  may 

re-enter  or  take  back  his  property ;   but  if  for  any  reason,  even  by   Forfeiture. 

mere  accident,  the  payment  is  not  made  on  that  day,  the  condition  is 
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broken^  fhe  mortgagee's  estate  or  ownership  becomes  absolute, 
and  the  mortgagor  can  never  have  back  the  property,  even  though 
it  be  worth  much  more  than  the  amount  of  the  debt.  In  that 
case  the  debt  is  considered  as  paid,  so  far  as  the  valae  of  the 
property  goes.     This  is  a  mortgage  at  common  law. 

648.  Bq[mty,  however,  takes  a  diflferent  view  of  a  mortgage. 
In  equity  the  mortgagor  is  regarded  as  the  owner  and  the  mort- 
gagee as  having  a  mere  lien  in  the  nature  of  a  hypothecation  upon 
the  property.  If  the  mortgagee  takes  possession,  he  is  considered  to 
hold  for  the  benefit  of  the  mortgc^r  and  must  account  to  the  latter 
for  the  rents  and  profits  of  the  property.  Equity  also  will  relieve 
against  the  breach  of  the  condition,  as  against  other  conditions  and 
forfeitures,'  and  will  permit  the  mortgagor  to  redeem  his  property 
after  the  law  day  by  paying  the  debt  with  interest  and  the  costs 
of  the  proceedings  to  redeem.  This  equitable  right  of  the  mortgagor 
to  redeem  is  called  an  equity  of  redemption.  If  the  debt  is  paid  on 
the  law  day,  the  mortgagee's  right  comes  to  an  end  by  force  of  the 
condition  contained  in  the  mortgage,  and  no  reconveyance  from  him 
to  the  mortgagor  is  necessary.  But  if  the  mortgagor  redeems 
afterwards,  that  does  not  affect  the  mortgagee's  legal  title  which 
has  become  absolute,  and  a  reconveyance  from  the  mortgagee  to 
the  mortgagor  is  necessary,  which  a-  court  of  equity  will  compel 
the  mortgagee  to  make.  But  this  right  to  redeem  after  the  law  day 
does  not  last  forever.  The  mortgagee  on  his  part  may  have  an 
action  in  a  court  of  equity  against  the  mortgagor  to  foreclose  the 
mortgage,  in  which  action  the  court  will  appoint  a  time  within 
which  the  mortgagor  must  redeem ;  and  if  he  fails  to  do  so 
within  the  time  limited,  his  equity  of  redemption  is  foreclosed  or 
cut  off  and  the  parties  are  remitted  to  their  legal  rights,  i.e.  the 
mortgagee  remains  the  absolute  owner.  This  is  called  a  strict 
foreclosure ;  its  effect  is  not  to  transfer  any  right  to  the  mort- 
gagee or  to  create  any  new  right  in  him,  but  simply  to  destroy 
the  mortgagor's  equitable  right  to  redeem. 

549.  In  most,  but  not  in  all,  of  the  United  States  a 
mortgage  of  land  now  has  the  same  effect  at  law  as  in  equity. 
The  mortgagee  does  not  become  the  owner,  nor   does   he   get   in 


t  See  22^2. 
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most  cases  the  right  of  possession.  He  gets  a  mere  lien  on  the 
land.  A  strict  foreclosure  is  not  permitted,  and  indeed  is  not 
possible,  because  even  if  the  mortgagor's  equitable  rights  were  cut 
off  the  mortgagee  would  not  be  left  in  the  situation  of  owner ; 
but  on  a  suit  for  foreclosure  the  land  is  sold  by  the  order  of  the  Forecio«nre 

by  Hale. 

court,  the  debt  and  the  costs  of  the  foreclosure  paid  out  of  the 
proceeds  and  the  remainder  paid  over  to  the  mortgagor.  But 
this  doctrine  does  not  apply  to  mortgages  of  chattels. 

550.  Successive   mortgages  may  be  made  of  the  same  pro-    sncopR^ire 

^  mortgage*. 

j)erty.  Where  the  common  law  nile  prevails  only  the  first  mort- 
gagee gets  a  legal  right,  the  rights  of  subsequent  mortgagees 
being  purely  equitable,  i.e.  they  are  mortgagees  of  the  equity  of 
redemption  only.  But  under  the  American  rule  all  the  mort- 
gagees get  rights  of  the  same  kind.*  The  mortgagor  mav  Re<iiuii><ion 
redeem  from  any  mortgagee,  and  any  mortgagee  from  those  who  closure. 
precede  him;  and  any  mortgagee  may  foreclose  against  the 
mortgagor  and  against  those-  mortgagees  who  follow  him.  The 
rule  is:  redeem  up;  foreclose  down.  Any  person  who  has  any 
right  or  interest  in  the  mortgaged  property  subject  to  the  mort- 
gage, e.g,  a  person  who  has  hired  land  or  acquired  an  easement  in 
it  after  it  has  been  mortgaged,  may  redeem  and  may  be 
foreclosed. 

551.  A  possessory  lien  is  where  the  creditor  has  the  posses-  posMssoiy 
sion  of  a  chattel  with  a  right  to  hold  the  possession  until  the 
debt  is  paid.  Such  a  hen  can  not  exist  in  land.  The  lien- 
holder  has  no  property  right  in  the  chattel  beyond  a  Ixire 
right  to  keep  possession,  and  in  some  cases  a  right  to  sell  it. 
He  may  not  use  it  in  any  way,  except  so  far  as  use  is 
necessary  for  its  preservation ;  e.g.  a  cow  must  be  milked  and 
a  horse  have  a  certain  amount  of  exercise.  It  is  necessan^  for 
the  existence  of  this  kind  of  lien  that  the  hen-holder  have 
possession  in  fact  as  well  as  the  right  of  possession  of  the  chattel, 
or  that  some  person  holds  the  posseasion  for  him,  e.g.  he  may 
store    the    chattel   in    a    third   person's   warehouse.      But   if    he 


s  Some  courts  have  said  that  under  the  American  rale  the  mortgagee's 
rights  are  purely  equitable,  that  he  has  no  legal  rights  at  all.  Sed  quaere;  he 
undoubtedly  has  a  right  in  rem. 
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voluntarily  sioT^ders   the   possesion   to   the   owner,  he  loses  his 
lien. 

The  most  important  species  of  posaeasory  Ken  is  pawn  or 
pledge,  which  is  created  by  a  bailment  of  a  chattel  for  the  very 
piirjK>8e  of  creating  the  lien/  In  this  case  the  pawnee  or  pledgee 
has  not  only  a  right  to  keep  possession  of  the  chattel  until  he  i^ 
paid,  but  if  default  is  mEkde  in  payment  he  may  sell  it  at  auction, 
after  reasonable  notice  to  the  ownw,  without  any  apphcation  to 
the  court,  and  pay  himself  out  of  the  proceeds,  returning  the 
surplus  to  the  owner.  Sales  by  pledgees,  and  in  particular  by 
})awnbrokers,  are  now  in  most  places  regulated  by  statutes.  At  present 
also,  instead  of  selling  the  chattel  himself,  the  pledgee  may,  if  he 
chooses,  apply  to  a  court  of  equity  and  have  a  judicial  sale  made. 

What  are  called  common  law  possessory  liens  arise  not  from 
an  actual  agreement  for  a  lien  but  by  operation  of  law,  or  by 
an  agreement  implied  in  law,  in  many  cases.  Generally  if  a 
chattel  is  dehvered  to  a  workman  for  him  to  do  work  upon  it, 
e.g.  if  cloth  is  given  to  a  tailor  to  be  made  into  a  coat  or  a  car- 
riage is  sent  to  a  wright  to  be  repaired,  he  has  a  common  law 
lien  upon  it  for  his  pay,  and  may  refiise  to  restore  it  till  he  is 
paid.  The  hen  holder,  however,  has  not,  like  a  pledgee,  a  right 
at  law  to  'Sell  the  chattel  in  case  of  default  in  payment ;  bu 
if  necessary  a  court  of  equity  will  order  a  judicial  sale.  A  hen 
of  this  sort  is  either  general  or  special.  The  former  is  where  the 
lien  holder  has  a  right  to  keep  the  chattel  as  security  for  all 
debts  and  claims  which  he  has  against  the  owner,  while  the 
latter  is  to  recure  some  specific  claim  or  claims. 

552.  In  a  hypothecation  the  creditor  has  neither  the  owner- 
ship nor  any  estate  or  special  property  in  the  thing,  nor  the  right 
of  possession.  He  has  merely  a  facultative  right,  a  right  if  the 
debt  is  not  paid  to  apply  to  the  court  and  have  a  judicial  sale 
of  the  thing  made  and  his  debt  paid  out  of  the  proceeds.  In  the 
mean  time  the  owner  remains  in  possession. 

This  sort  of  lien  was  imknown  to  the  old  common  law, 
and  even  at  present  the  majority  of  such  liens  exist  only  in  equity. 
Equitable  hens,  however,  like  equitable  rights  generally,  are  rights 


4  See  2  881. 
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in  personam  merely,  and  do  not  belong  in  the  class  of  normal  property 
rights.  They  will  therefore  be.  diacupsed  in  another  place.  A  mort- 
gage in  equity  is  a  mere  hypothecation,  and  90  it  is  even  at  law  under 
the  American  rule.     The  same  true  of  mortgages  in  the  civil  law. 

553.  Judgment  Kens  are  a  kind  of  legal  hypothecations.  A  Jmijrment 
judgment  for  a  sum  of  money  rendered  in  a  court  of  law  creates 
in  most  places,  though  in  some  of  the  United  States  it  does  not 
have  this  effect,  a  lien  on  all  the  land  of  the  judgment  debtor 
which  he  has  at  the  time  when  the  judgment  is  docketed  or 
registered,  that  is,  duly  entered  in  a  docket  or  book  kept  for  that 
purpose,  and  on  all  which  he  afterwards  acquires.  In  the  United 
States  the  lien  only  covers  land  in  the  county  or,  if  the  judgment 
is  in  a  federal  court,  in  the  district,  where  the  judgment  is  docketed ; 
but  provision  is  made  for  docketing  transcripts  of  the  judgment, 
which  are  brief  memoranda  containing  the  essential  points  of  the 
judgment,  in  other  counties  or  districts,  and  thus  creating  a  lien 
there.  The  lien,  being  a  right  in  rem,  binds  the  land,  after 
it  has  once  attached,  even  in  the  hands  of  bona  fide  purchasers 
for  value  from  the  judgment  debtor.  But  it  can  be  discharged  by 
a  satisfaction  piece,  or  written  acknowledgement  by  the  judgment 
creditor  that  the  judgment  is  satisfied,  which  must  be  docketed 
in  the  same  manner  as  the  judgment.  A  judgment  lien  is  enforced 
by  a  writ  of  execution  issued  by  the  court,  under  which  the  sheriff 
seizes  and  sells  the  land ;  but  any  rights  which  other  persons  may 
have  acquired  in  the  land  previous  to  the  docketing  of  the  judgment 
are  not  affected  by  it.  The  buyer  at  the  judicial  sale  takes  as 
successor  of  the  judgment  debtor  and  acquires  only  his  rights. 
Judgment  liens  exist  only  by  statute;  at  common  law  a  judgment 
did  not  create  a  lien. 

In   certain  actions  the  court  wiH  grant,  pending   the   action.    Liens  on 
an  attachment   against  the  land  of  a  party,^    which,  being  duly  attachment. 
recorded,  creates   a  lien  upon  the  land.      If  the   party   procuring 
the   attachment  fails   in    his  suit,  the  attachment  is  dissolved;  if 
he  succeeds,  he  may  have  an  execution  against  the  land. 

If  an    execution    or   warrant   of  attachment  is  levied  upon     Liens  on 

chattelH  by 

chattels,  the  sheriff  takes  possession  of  them,  and  the  lien  which   attnohuunt 

'  ^  '  and  execution 

6  See  {1184. 
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he  thus  aoquires  is  a  possessory  lien.  But  as  soon  as  an  execution 
is  issued  and  placed  in  the  sheriflPs  hands  to  levy,  and  before  the 
sheriff  takes  possession,  there  is  a  lien  on  the  debtor's  diattels, 
which,  however,  does  not  avail  against  a  bona  fide  pundiaser  of 
the  chattels  from  the  debtor  for  value.  But  if  after  the  receipt 
of  the  execution  by  the  sheriff  the  debtor  makes  a  gift  of  the 
chattels  or  sells  them  to  a  person  who  has  notice  of  the  execution 
or  wairant,  the  officer  may  take  them  from  the  donee  or  buyer. 

Mechanics*  554.     By  statutc   iu    most   of  the    United  States    a   person 

who  furnishes  labor  or  materials  for  the  construction  of  a  build- 
ing may  acquire,  by  filing  a  written  daim  in  the  proper  public 
office,  a  hen  in  in  the  nature  of  a  hypothecation  upon  the  build- 
ing and  the  land  upon  which  it  stands  for  hig  pay.  This  is 
CiiUed  a  mechanic's  hen,  and  is  enforced  by  a  sale  of  the  property 
by  order  of  a  court  if  the  claim  is  not  paid.  In  some  of  the 
states  such  a  hen  is  treated  as  equivalent  to  a  mortgage  and 
is  enforced  by  a  strict  foreclosure.  In  this  case,  however,  the  effect 
of  the  foreclosure  is  different  from  that  of  the  foreclosure  of  a 
true  mortgage.  Since  the  Hen  holder  is  not  the  owner  of  the 
property,  even  conditionally,  before  the  foreclosure,  the  effect  of 
the  forecloj^ure  decree  is  to  transfer  the  land  to  him,  not  merely 
to  cut  off  the  owner's  right  to  redeem. 

icaritdme  555.     Maritime  Kens  are  a  very  important  kind  of  hypothe- 

cations, which  exist  only  by  virtue  of  the  maritime  law.  They 
will  be  described  in  another  place.* 


<See  3828  d  uq. 
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ABNOKMAL  PROPERTY. 


556.  Besides  estates  in  incorporeal  hereditaments^  there  are    Abnormal 
many  other    kinds   of   abnormal    property  rights  which  are  rights 

in  rem.  Sometimes  the  subjects  to  which  these  rights  relate  are 
regarded  as  a  kind  of  immaterial  things ;  but  usually  no  practical 
use  is  made  of  this  conception,  it  is  at  most  merely  a  convenient 
form  of  expression.  The  rights  themselves  are  not  incorporeal 
things.  The  most  important  of  these  rights  are  as  follows.  They 
are  all  personal  property. 

557.  ^   ^^  invention    the   inventor   has   no   common  law   invenuona. 
rights.     Any  one  who  can    find  it  out  has  a  right   to    make   use 

of  it.     But   in   order   to    secure   to    inventors  the  fruits  of  their  Patent  riijiits. 

labors,    it   is   provided  by  statute    that  a  right   in    the  invention 

shall  be  granted  to  the  inventor  or  his  assignee  on  his  application 

by  letters  patent  from  the  government,  so  that  the  right  is  called 

a  patent  right,  or  more  commonly  simply    a   patent,  though    this 

latter  word  properly  denotes  the  instrument  by  which  the  right  is 

created.     In  order   to    be   patentable  the  invention  must  be  new 

and  usefid.     The   right,  which  is  granted   for   a    Umited  time,  in 

England  and  in  the  United  States  for  fourteen   years,  but  which 

is  sometimes    extended  by  act  of  the  legislature,    is    an    exclusive 

right  to  make^    sell   and   use   the    patented  article.     It  is  an  in-  infringement 

fringement  on  the  patent   and  a  violation  of  the  patentee's  right 

for  any  other  person  without  his  license   to  make,  sell  or  use  the 

same  article  or  one  so  much    like   it   as   to   be    substantiaUy  the 

same  thing,  though  it  may  diflfer  in  unimportant  details.     A  person 

applying   for   a   patent   must  prepare  specifications  describing  the 

invention,  copies   of  which    are   annexed  to  the  patent,   and  the 

-exclusive    right    covers    the   invention    only   as   described   in   the 

8I)ecifications.     In  the  United  States  patent  rights  exist  exclusively 

under  national  statutes.     The  states  can  not  grant  patents,  nor  can 

the  state  courts  take  cognizance  of  any  suit  for  the  infringement 

4'f  a  patent.    A  patent  right  has  no  effect  outside  of  the  nation 
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International  which  granted  it.  But  it  is  now  generally  provided  by  treaties 
between  civilized  states  that  citizens  or  subjects  of  one  may 
obtain   patents  in  the  other. 

Literary  and  558.     As  to  literaij  and  artistic  property ,  a  distinction  must 

property,    bc  taken  between    the   manuscript,  book,  picture,  statue  or  other 

material  object  in  which   the    author's  ideas  are  embodied,  which 

is  a  chattel   and   the  subject   of  normal  property  rights,  and  the 

Common  law  Htcrary  or  artistic  composition.     In  the  latter  the  author  or  artist 

anthoreand  has  at  commou  law  an  exclusive  right  of  &Tsi  publication.  80 
long  as  he  chooses  to  keep  it  unpubEshed,  no  one  else  may  publii^^h 
it  in  any  way  or  take  copies  of  it  without  his  consent.  A  play, 
which  is  useful  for  two  purposes,  both  to  read  and  to  perform  on 
the  stage,  is  protected  in  both  uses;  no  one  may  publish  it  in 
print  or  perform  it  on  the  stage  unless  by  the  author's  per- 
mission. The  right  is  not  in  the  ideas,  any  one  else  may  use 
and  publish  the  same  thoughts,  but  in  the  particular  form,  the 
combination  of  words  or  symliols,  by  which  the  ideavS  are  expressed. 

Publication.  As  soou  as  the  author  publishes  his  composition  his  common  law 
rights  in  it  cease,  and  any  one  else  is  at  liberty  to  make  use  of 
it  in  any  way.  PubUcation  means  such  a  communication  of  it  to 
the  world  as  evinces  an  intention  to  dedicate  it  to  public  use. 
The  communication  of  it  to  particular  persons  for  particular  pur- 
poses, such  as  the  delivery  of  a  lecture,  the  performance  of  a 
play,  the  photographing  a  picture  and  ^^ang  away  a  few  photo- 
graphs to  friends  or  the  transmission  of  news  by  a  news  agency  to 
its  own  subscribers,  is  not  a  pubUcation ;  and  the  persons  to  whom 
the  communication  is  made  may  only  use  it  for  such  purposes  as 
were  intended  to  be  subserved  by  the  communication.  A  student 
for  instance  may  take  notes  of  his  professor's  lectures  and  use 
them  in  his  own  studies,  but  may  not  print  and  publish  them. 
Copyright.  659.     Copyright  exists  only  by  statute;  in  the  United  States, 

under  national  statutes.  Under  the  copyright  acts  a  larger  right 
is  conferred  upon  the  author  than  exists  at  common  law,  namely 
an  exclusive  right  for   a  term   of  years   to   reproduce    or  publish 

infrinipemeut;  the  work.     Au  infringement    of  a   copyright  is  commonly  spoken 
piracy.     ^^  ^^  piracy.^     It   is   not    necessary  to  constitute  an  infringement 

1  This,  however,  is  not  a  proper  technical  meaning  of  the  word  piracy. 
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that  the  whole   of  the    copyrighted    matter,   or    even  the  greater 
part  of  it,  be  reproduced,  nor  that  the  piratical  publication  should 
sapersede   or   be   capable    of  being   used  as  a  substitute   for  the 
original  work.     But  a  fair  use    of  a  copyrighted  book  by  reason-  QuotafioM. 
able   quotations   from  it,  for  instance  in  a  review  of  it  or  in  the 
work  of  an  opponent  who  cites  it  for  the  purposes  of  criticism,  or 
by  another  person  writing  on  the  same   subject  and  quoting  it  in 
support   of  his  views,  is  not  wrongful.     Also  mere  resemblance  is  Merorosem- 
not  piracy,  unless  there  is  copying.     Maps  of  the  same  place  and 
translations  from  the  same  foreign  work  must  necessarily  resemble 
each    other;   and    two    directories  of  the  same  dtv  oli^ht  to  con- 
tain  the  same  names  in  the  same  order.     The   rule    here  is  that 
each  author  must  resort  to  the  original  sources  of  information  for 
himself   and    not     simply   appropriate    the   labors   of    the   other. 
Copyright  covers  only  the  form,  not  the  ideas.     Thus  it  has  been  n©  property 
held  that  the  inventor  of  a  new  system  of  bookkeeping  could  not,     " 
by  copyrighting   the   book   in   which  he  expounded  it,  get  an  ex- 
clusive right  in  the  system  so  as  to  prevent  another   person  from 
publishing  the  same   system  in  a  diflTerent  book.     He  should  have 
patented   it.     An   abridgement  of  a    book,    in   which   the    same  Abridgments. 
ideas  are  set  forth  in  the  same  order  but   in    different  and  more 
concise  form,    is   not    an   infringement  on  a   copyright,  but  is  an 
independent  work  requiring  intellectual  labor  and  judgment.     But 
thw  must  be   distinguished   from   a   mere   compilation    made    up 
wholly  or  mainly   of  extracts  from  the  original  in  its  very  words 
or  substantially  so.     The  translation  of  a  book  is  not  an  infringe- 
ment   of  the   copyright,  unless   especially  made    so   by  statute  or 
treaty.     A  copyright,  like  a  patent,  has  no  extraterritorial  validity,  international 
Bat  international  copyright  is  now  largely  secured  by  treaties  and 
statutes. 

560.  A  trademark  is  a  name  or  device  used  by  a  person  Trademarks. 
upon  his  goods  or  in  his  business  to  distinguish  his  goods  or 
business  from  those  of  others.  Besides  marks  placed  'upon 
goods,  trademarks  include  such  things  as  the  name  of  a  hotel 
or  of  a  magazine.  In  order  that  a  person  may  aquire  an  Must  be 
exclusive  right  in  a  name  or  symbol  as  his  trademark,  it 
must  be  one  arbitrarily  selected  by  him  for  that  purpose. 
ArbitrarinesB    is    an    essential    characteristic    of   a    trade;    mark. 
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Descriptive  If  the  naiiio  is  merely  descriptive  of  the  goods  or  Imsdness,  the 
^"*^  party  can  not  by  his  use  of  it  prevent  other  persons  having 
amilar  gof>rls  or  businesses  to  which  the  same  description  would 
apply  from  using  it  to  denote  their  goods  or  business.  No  one 
can  have  a  monopoly  in  the  ordinary  use  of  the  English  language. 
Therefore  mh  h  names  as  "  Ferrophospated  Elixer  of  Calisaya  Bark,'* 
"  Internati'  h:i1  Banking  Co."  or  "Health  Preserving'*  on  corsets 
have  been  rucided  not  to  be  good  trademarks.  For  the  same 
Nnmi ■  of    reason  a  pcM-on    can    not   use   his   own  name  or  the  name  of  a 

T)eiMou-.  and       _  ii»i  j  i.i_  •  i« 

plates,      place    where    his   goods   are    made   or   where    he   carries   on    his 
business  as    a    trademark,  so  as  to  deprive  another  person  having 
the  same  name  or  manufacturing  similar  goods    or   carrying  on  a 
similar  business  in  the  same    ]>lace    of  the   right  to  use  it.     The 
General  ap.  form,  slzc  ifT  color  of  the    packages  in  which  goods  are  put  up  or 
Ji^p^d^    the    general    appearance    of  the    goods   themselves   can  not  be  a 
A  trademark  trademark,  though  it  may  be   a  patentable  invention.     A  trade- 
^^in'^^ss.    mark  is  meant  for  the  protection  of  trade.     Therefore  it  can  not 
exist   in   gi«''-,    disconnected   from   any    use    of  it  in  business  or 
from  any  interest  in  the  goods  or  business  in  which  it  is  employed. 
Thus  the  u^e  of  a  trademark  by  a  person  on  one  kind  of  goods 
does  not  pri;vent   another   person    from    using  the  same  mark  on 
entirely   difl'erent   goods.     In    a   case    where    a  trade   union,  the 
members  of  which  worked    for    wjiges  at  the  trade  of  cigar  mak- 
ing, adopted    a    certain    label    intended  to  be  placed   upon  cigars 
made  by  the  members    to   distinguish   them  from  cigars  made  by 
non-union    workmen,  the  union    itself  not    being    engaged  in  the 
business    of  ci^i^ar   making,    it   was    held   that   the  union  had  no 
right  in  the  Ial)el  as  a  trademark. 
Common  law  Rights  ill  trademarks  exist   at   common  law,  though  both  in 

"*^  ^*'      England  and  the  United  States   various  statutes  have  been  made 
for  their  pr(;tection,  particularly    statutes  providing  for  their  regis- 
Begiatration.  tration  in  soHie  public  office.     But   a   statute  of  Congress  for  the 
National  and  registration    of   trademark,  which   imposed  penalties  for  infringe- 
ments  upon    them,    was    declared  unconstitutional    and   void    by 
the    Supreme    Court   of  the    United    States  on    the  ground  that 
the  subject   of   trademarks   belonged   to    the   jurisdiction    of   the 
Nature  of    statcs  uot  of  the  national  government.     The  right  is  an  exchisive 
right  to  use  the  mark   uix)n    or   in    connection  with  the  kind   of 


ABNORAfAL  PBOPEBTT.  387 

goods   or   buonesB  to  which  it  has  been  appropriated  by  the  first 

user.     To  constitate  a  violation   of  the   right   it  is  not  necessary  infringement. 

that  the  counterfeit  or  simulating  trademark  be  an  exact  copy  of 

the  original  one.     It   is   enough   if  the  resemblance  between  the 

two   be   such  that   it  is   calculated  to  deceive  ordinary  purchasers 

or  customers. 

561.     The  good  will  of  a   business   may  form   the   subject    oooAwul 
matter   of  a   property  right,   and   is   often    very   valuable.     The 
actually  valuable  element   in   a   good  will  is  the    probability  that 
customers  of  the  old  business  will  continue  to  deal  with  the  person 
who  has  become  the  owner   of  it.     But   that  probability  can  not 
of  and  by  itself  be  the  subject  of  a  right.     It  can  only  exist  as 
such  in  coimection  with  certain   rights  of  other   kinds      A    good- 
will therefore  usually  consists  of  a  group  of  rights  of  variable  com- 
position.    Among   those   rights   are :     (1)   The   exclusive  right  to     Rijrht.  to 
represent  oneself    as  the  successor  of  the  person  formerly  carrying    successor. 
on  the  business^     This  right  is  peculiar  and  essential   to   a  good- 
will.    (2)  The  right   to  use   the   old   firm  or  business   name.  (3)    TheUnn 
rhe  right  to  use  the  premises  where  the  business  has  been  carried  xhebiwine-s 
on,  which  is  a  normal  property  right      When  business   is   carried 
on    in    premises   leased   for   that  purpose,  the  good  will  generally 
includes    the    lease.     (4)  Patents,   a)pjTight8,  trademarks  etc.  for-   Putcnudc. 
merly  used   in    the    business,    which    are    abnormal   property.    (5)  xmae  secrcia. 
Trade  secrets  formerly  used  in  the  business,   the    rights   in    which 
will    be    presently  considered.     (6)     The    former    proprietor   often     cmtrocfs 

^  •'  ^    ^  *       ^  ^  a^uiimt  coin- 

binds  himself  by  contract  not  to  carry  on  business  in  competition     i>eution. 

with  the  purchaser  of  the  good  will;  but  such  contracts  must  not 

be    such  as    the  law    deems    to  be    against  public  policy  as  being 

in    restraint   of  trade.*    In  the    absence  of  such   a   contract  the 

former   proprietor  is  at  Hberty  to  compete. 

662.     A  trade    secret  or  other  secret  is  somewhat  similar  to     3ocrots. 

an    invention,    and    there    is    no    property   right    in    it;    though 

a     person    may   in   various  ways   come    under    an   obligation  to 

another  not  to  make  use  of  or  reveal  a  secret   of  which  he  has 

knowledge.     When  a  person    has    been    employed  by  another  in 

business  and  h«as  thus  become  acquainted  with  his  employer's  trade 

tSee  3360. 
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secrets,  court8  of  equity  have  often  gi-anted  injunctions  forbidding 
him  to  reveal  or  use  them  after  quitting  the  employer's  service. 
Slock  iu  a  563.     Stock  in  Corporations  is  a  kind  of  immaterial  thing  in 

cuvponitioa. 

which  property  rights  may  be  had.  These  rights  resemble  normal 
property  rights  so  far  as  the  nature  of  their  subject  admits.  They 
are  generally  personal  property,  evgn  though  the  corporation  owns 
land;  but  in  some  corporations  whose  principal  object  is  the  own- 
ing and  use  of  land  the  stock  has  been  declared  by  their  charters 
Certificates  to   bc   real   property.     A   certificate    of   stock,   t.e.  the  document 

of  Btock. 

itself  as  distinguLshcd    from    the   stock  which    it    represents,    is   a 
chattel,  and  is  the  subject  of  normal  projH^rty  rights. 
Debts  and  564.    Debts  and  other  kinds  of  abnormal  property  which  are 

claims. 

rights  in  personam  will  be  treated  of  in  another  place. 
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TITLES  TO  PROPERTY. 


665.  The  methods  by  which  property  rights  may  be  aoqnired 
are  divided  by  the  law  into  two  great  classes,  descent  and  pm*- 
diase.  The  former  is  only  applicable  to  freehold  estates  of  in-  neactnt. 
heritance,  and  is  where  on  the  death  of  a  tenant  in  fee  his  estate 
passes  to  his  heir.  All  other  ways  of  acquiring  property  rights  purchMe. 
either  real  or  personal  fall  under  the  general  head  of  purchase, 
as  synonymous  with  which  the  word  conquest  was  sometimes  used 
by  the  old  lawyers  ;  and  any  person  who  acquires  property  by 
any  other  method  than  descent  is  called  a  purchaser.  Thus  it 
will  be  seen  that  the  word  purchase  has  a  much  wider  meaning 
in  its  technical  than  in  its  ordinary  use,  and  is  not  confined  to 
the  case  of  buying  for  money.  However,  some  authorities  hmit 
the  word  purchase  to  acquision  by  transfer  from  some  former 
holder. 

The  law  favors  descent  rather  than  purchase,  so  that  if  an  Deiic«nt  is 
heir  takes  an  estate  from  his  ancestor  he  shall,  if  possible,  be 
considered  to  take  it  as  heir  and  not  as  a  purchaser.  Therefore 
if  a  man  leaves  his  estate  to  his  heir  by  will,  the  heir  will 
succeed  as  heir  and  not  as  ^a  donee  under  the  will,  the  will  thus 
becoming  of  no  effect.  This  principle  is  further  exemplified  in  what  Thi^ruiein 
is  known  as  the  rule  in  Shell/s  Case,  which  is  as  follows :  when 
the  ancestor  by  any  gift  or  conveyance  takes  an  estate  of  freehold, 
and  in  the  same  gift  or  conveyance  an  estate  is  limited  mediately 
or  immediately  to  his  heirs  in  fee  or  in  tail,  the  words  "his 
heirs"  are  words  of  limitation  of  the  estate,  and  not  word 
of  purchase.  By  words  of  limitation  are  meant  words  which 
are  used  merely  to  limit  or  describe  the  estate  given;  and  words 
of  purchase  mean  words  that  are  used  to  convey  an  estate  to 
a  person.  The*  effect  of  the  rule  therefore  is  that  the  words 
are   considered  to  have    been   used  not  to  give  any  estate  to  the 


Wordii  of 
limitation 

and  of 
purchase. 
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heirs  but  simply  to  describe  what  kind  of  an  estate  the  ancestor 
is  to  take.  Thus  if  a  deed  or  will  is  made  purporting  to  give 
land  to  A  for  his  life  with  a  remainder  in  fee  to  his  heirs,  A 
takes  at  once  an  estate  in  fee  and  the  heirs  take  nothing;  it  is 
the  same  as  if  the  gift  had  been  simply  to  A  and  his  heirs.^ 
This  is  an  artificial  construction  which  probably  in  most  cases 
defeats  the  actual  intent  of  the  gift ;  and  in  England  and  some 
of  the  United  States  the  rule  is  now  abolished. 
TheaoQuiin-  566.     When  a  property  right   is    acquired  or  lost,  this   may 

of  property,  take  pLxco  in  any  one  of  four  ways*  (1)  By  the  creation  of  a 
new  right.  (2)  By  the  extinction  of  an  existing  right.  (3)  By 
a  combination  of  those  two,  i.e.  the  extinction  of  an  existing 
right  and  the  creation  of  a  new  one  in  its  place.  (4)  By  the 
transfer  of  an  existing  right,  i.e.  by  succession,  which  may  be 
inter  vivos  or  at  death.  The  discussion  of  titles  in  the  following 
chapters  will  in  the  main  follow  the  above  order,  but  with  some 
deviations  from  it  to  avoid  separating  things  that  can  more  con- 
veniently be  treated  of  together. 

^  See  i  477. 
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OCCUPATION  AOT)  SIMILAR  'HTLES. 

567*     Oocupation   or  oocupancy  is  the  taking  posscs<qon  of  a  ooeapatioB. 
thing   which    belongs   to   no  one,  res  nullius.     If  the  taker  has 
an  intent  to   acquire   the   ownership  at  the  time  when  he  takes 
possession  or  at  any  time  while  the  goods  remain  in  his  possession, 
he  becomes  the  owner. 

Wild  animals  in  their  natural  state  of  Uberty  are  res  nulltus,  Captnn 
Any  one  may  capture  or  kiD  them  and  so  make  them  his  own,  animals. 
except  so  far  as  this  is  prohibited  by  the  game  laws. 

Groods  which  have  been  abandoned  by  their  owners  are  open  Abandoned 
to  appropriation  by  any  one.  Abandonment  impUes  an  intention 
on  the  part  of  the  owner  to  renoimce  hia  ownership.  Goods  which  Lost  gooda. 
are  lost  or  mislaid  or  of  which  the  owner  temporarily  relinquishes 
the  possession  under  stress  of  necessity,  as  where  in  a  storm  at 
hca  a  part  of  the  cargo  of  a  ship  is  jettisoned^  to  li^^liten  the 
vessel,  are  not  deemed  abandoned.  Such  goods,  if  afterwards 
fomid  or  recovered,  continue  to  l)elong  to  their  former  owjier. 
But  the  right  of  a  finder  of  lost  goods,  if  the  owner  never 
appears,  is  superior  to  that  of  any  other  person.* 

568.     By  the  common   law  the  property  of  an  alien  enemy     Enemie** 
was  regarded  as  res  nulliuH,  and  any  person  was  at  hberty  to  seize    ^^'^' 
it  for  his  own  use.     But    in   modem    times    the    right  to  capture 
'  enemies'  proiKjrty  is  confined  to  the  government  and  those  persons 
whom    tlie    government   has    authorized    to   make    captures ;    and 
captured    property    belongs    to    the    government    and   not    to    the 
individual  Ciiptor.      The    plunder    of  private    property  on    land  is 
now  regarded  as  contrarv    to    the    niles  of  civilized  warfare.     But 
private    property   of  enemies   at    sea    still   remains  Uable  to  cap- 
ture,   and   private    individuals   may    be    Kcensed    to    make    such 
captures  for   their   own    benefit,  the  captured  goods  in  that   case 
becoming   the   property    of  the    cai>tt)r.     Such   a  Kcenso  is  called  pnvateeriag. 
a  letter  of  marque  or  reprisal,  and  the  person  acting  under  it  a 

3  That  is  thrown  over  board. 
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privateer.'  Captured  property  does  not  become  the  property  of 
the  captor  until  it  has  been  brought  by  him  in/ra  pruaidia,  that 
is,  into  a  place  of  safe  custody,  and  has  remained  there  one  night. 
If  recaptured  before  that  time,  it  goes  back  to  its  original  owner. 
But  by  the  old  law  if  it  was  recaptured  after  having  been  one 
night  in/ra  presidia  in  the  enemy's  hands,  the  former  owner 
could  not  have  it  again.  It  had  become  enemy's  property,  and 
belonged  to  the  recaptors.  But  this  rule  is  now  changed,  and 
the  former  owner  has  a  right  to  it  again  on  the  payment  of 
salvage*  to  the  recaptors.  At  present  also  captured  property 
must  be  formally  condenmed  by  a  prize  court.*  Until  that  is 
done  the  captor's  title  is  inchoate  merely. 

569.  Land  in  general  can  not  be  acquired  by  occupancy, 
because  when  it  is  not  held  by  any  person  it  is  the  property  of  the 
King  or  the  state.  But  there  are  two  cases  in  which  rights  in  land 
can  be  got  by  occupation  or  taking  possession.  The  first  is  where 
a  person  wrongfully  takes  possession  of  land  and  ousts  the  right- 
ful tenant,  by  which,  as  has  been  said  already,  he  acquires  a 
defeasible  estate  in  the  land. 

The  other  case  was  where  a  tenant  pur  auter  vie  died  during 
the  life  of  the  cestui  que  vie.  There  the  estate  could  not  descend 
to  the  heir  of  the  tenant,  because  it  was  not  a  fee,  nor  could  it 
go  to  his  personal  representative,  because  it  was  real  property. 
Accordingly  it  went  nowhere,  and  any  person  was  at  liberty  to 
occupy  the  land,  and  thus  gain  an  estate  in  it  for  the  remainder 
of  the  life  of  the  cestui  que  vie.  This  was  called  common 
occupancy.  But  at  present  this  is  abolished  by  statute,  and  the 
estate,  if  not  disposed  of  by  the  tenant's  will,  goes  to  his  personal 
rci)re.sentative.  But  if  an  estate  be  expressly  given  to  a  man 
and  his  heirs  during  the  life  of  another  person,  though  this  is 
deemed  a  mere  estate  pur  auter  vie  and  not  an  estate  of  in- 
heritance, so  that  the  heir  can  not  take  it  by  descent,  yet  the 
heir  shall  have  it  as  special  occupant,  being  the  person  designated 
for  that  purpase  in  the  original  grant. 


'^  By  the  treaty  of  Paris  in  1866,  to  which  Great  Britain  and  most  of 
the  European  powers,  but  not  the  United  States,  were  parties,  privateering 
was   al'olished  as    between  the  signatory  powers. 

4  See  i  831.         5  See  i  193. 
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570.  Aocession  is  where  a  person  aquires  a  property  right  Accession 
in  a  thing  by  its  being  added  or  annexed  to  something  which  he 
akeady  has.  Whenever  two  things  are  so  united  that  one  becomes 
accessory  to  the  other,  both  belong  to  the  owner  of  the  principal 
thing.  Thus  if  oue  person  builds  a  house  upon  another's  land, 
even  under  an  honest  belief  that  the  land  is  his  own,  or  if  he 
uses  his  materials  in  repairing  another's  ship,  the  owner  of  the 
land  or  the  ship  becomes  the  owner  of  the  house  or  the  materials, 
and  need  not  pay  for  them.  This  rule  prevails  even  though  the 
aocession  is  made  by  the  wrongful  act  of  the  owner  of  the 
principal  thing,  as  where  A  wrongfully  paints  his  house  with  B's 
paint,  unless  the  two  can  be  separated;  but  in  this  case  the 
value  of  the  thing  thus  wrongfully  annexed  can  be  recovered 
firom  the  wrongdoer  in  an  action  for  a  tort. 

If  one  person  takes  another's  materials  and  works  them  up,  speciflcaHc7i. 
either  vdth  or  without  adding  to  them  materials  of  his  own,  which 
is  called  specification,  as  where  he  weaves  another's  yam  into 
cloth  or  embroiders  with  his  own  thread  upon  another's  doth,  the 
rule  of  the  Boman  law  was  that  if  the  result  was  to  produce  an  civu  law  mu 
article  of  a  different  kind,  e.g.  if  wine  is  made  from  grapes  or 
garments  from  cloth,  the'  article  belonged  to  the  person  doing  the 
work,  who  was  bound  to  pay  for  the  materials,  but  if  the  species 
was  not  changed  the  ownership  of  the  thing  remained  as  before. 
But  the  common    law  gives  the  product  in  all  cases  to  the  owner    Common 

law  rule. 

of  the  materials,  so  long  as  their  identity  can  be  traced.     But  if 
the  value  of  the  materials  was  trifling  compared  with  that  of  the 
labor,    as   if   an    artist    should    paint    a    picture   upon    another's     vaineof 
canvas,  probably  the  product   would   belong   to   the   person  doing     trifling. 
the  work. 

571.    Conftision  of  goods  is  where  the  goods  of  two  persons    coufnsion 
have  become  mingled  together.     If  by  such   means   one   person's 
goods    have   become    accessory   to   those   of  the    other,    then,    as  whenacce* 
already  explained,  the  whole  belongs  to  the  owner  of  the  principal      "place. 
thing.     But  when  there    is   no  accession,  the  rules  are  as  follows. 
If  the  goods  of  each  owner   can   be    distinguished  and  separated^    when  the 
as  where  two  flocks  of  sheep  are  turned  into  the  same  pasture,  or  '^^^uvted. 
logs  belonging  to  different  persons  marked  so  as  to  be  distinguish- 
able are  thrown  into  a  river   and   all   floated  down  together,  the 
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ownership  is  not  affected.  Perhaps  this  is  not  properly  a  case  of 
Mixture  of  confusion  at  all.  K  the  goods  are  of  the  same  kind  and  quality, 
for  instance  if  wheat  of  the  same  grade  the  property  of  various 
persons  is  stored  in  the  same  elevator,  or  two  lots  of  similar  wine 
are  pom^  into  the  same  barrel,  the  former  owners  become  owners 
in  common  of  the  mass,  and  each  may  take  his  proportionate 
share.  But  if  the  mixture  is  by  the  wrongful  act  of  one  owner, 
any  doubt  as  to  the  ownership  or  the  proportions  belonging  to 
Mixture  of   each  is  resolved   against   the   wrongdoer.     If  however   the    goods 

dissimilar  ®  in, 

KoodB.      mixed  were  not  similar,  and    after    the    mixture  can  not  be  dis- 
tinguished  and  separated,  as  if  good  wine  is   mixed  with  bad  or 

By  wilful  wheat  with  barley,  then  if  it  happened  by  the  wilful  wrong  of 
one  party,  the  law,  as  a  punishment  for  his  fraud,  gives  the 
Without  whole  to  the  other  party.  But  if  the  mixture  was  by  consent  or 
accidental  or  by  wrong  which  was  not  wilful,  e.g,  by  negligence, 
the  parties  become  owners  in  common,  any  doubt  however  being 
here  also  resolved  against  a  wrongdoer. 

DereUotion  &72.     Something  similar   to   accession  or  confusion  of  goods 

may  happen  in  the  case  of  land.  If  by  any  natural  cause,  for 
instance  washing  by  rain,  soil  is  taken  from  one  man's  land  and 
deposited  upon  another's  gradually  and  by  imperceptible  d^^es, 
it  belongs  to  the  owner  of  the  latter  land.  So  if  the  sea  or  a 
river  gradually  recedes  and  leaves  bare  land  formerly  covered  with 
water,  which  is  called  dereliction,  or  if  it  slowly  deposits  sand  or 
silt  in  front  of  a  person's  land  and  so  increases  its  area,  which  sort 
of  deposit  is  known  as  alluvion,  the  new  land  thus  made  becomes 

Sudden  larjTc  thc  property  of  the    owner   of  the  adjacent  land.     But   when   a 

to  land,     large  quantity  of  land  is  added  all  at  once  to  a  person's  premie  s, 

as   by   a    landslide  or  by  a  river  suddenly  changing  its  course,  so 

that  it  is  known    where    it   came    from,    it   continues   to    belong 

Now  islands  to  its  formcr  owner.  A  new  island  formed  in  the  sea  was  given 
by  the  Soman  law  to  the  first  aocuj>ant,  but  by  the  common 
law,    if  it   is   within  the  territorial  limits  of  any  state  it  belongs 

In  non-navig-  to  thc  govcmment.  If  it  appears  in  non-navigable  water,  it 
belongs  to  the  owner  of  the  subjacent  land ;  but  if  it  is  deposited 
across  the  boundary  line  of  two  or  more  owners,  it  seems  that  it 

Noturai  in-  ^  ^^^  divided  but  they  become  tenants  in  common  of  the  whole. 

*^'tJSg.'*  &73.     The  fhiits  or  natural   increase   of  a   thing  are  a  sort 
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of  aooession  ta  it.     The   fruits   of  land^  for  instance  C3X)ps  raised 

upon  it,  go  to  the  tenant   in   possession.     So   far   as   the   taking 

the  fruits  of  chattels  is  a  part  of  the  natural  and  ordinary  use  of 

them,  they  belong  to  the  person  who  has  the  right  of  use.     Thus 

a  bailee   of  a    sheep   or   of   a   hive  of  bees  with  a  right  of  use 

would   be    entitled    to   the    wool  or   the  honey;  but  not   a   mere 

precarious  possessor,  who,  although    he    could    take    them   in   the 

first  place    for   their   preservation,   aud   indeed    ought   to   do   so, 

would   be   bound   to    account   for    them    to    the    owner.     But   in 

the  case  of  a   cow,  which  mast  be  milked  to  keep  her  in  health, 

any  possessor   ought   to   milk   her    and   would  doubtless   have   a 

right   to    the    milk.      If,    however,    his   possession    was   wrongful, 

the  rightful  possessor   in    an   action  for  the  wrong  could   recover 

also   the   value    of  the    milk.      The    appropriation   of  the  young   Theyoong 

of  animals  would  rarely  be  a  part   of  the    ordinary  use  of  them, 

and  the  owner  rather  than  the  possessor  would  generally  be  the 

owner  of  the  young.     The   young   belong   to   the   owner   of  the 

dam,   not  of  the   male;  partus  sequitur  ventrem,*    But  cygnets 

or   young   swans   are    divided   equally  between  the  owner  of  the 

male  and  the  female,   because,  owing  to  the  habit  of  those  birds 

of  pairing  permanently,  the  father  is  known  and  shares  with  the 

mother  the  care  of  the  offspring. 


<The  same  rule  was  applied  to  alaves  in  the  United  States  while 
slavery  existed,  following  the  principle  of  the  civil  law  rather  than  that  of 
the  common  law,  by  which  latter  children  took  the  status  of  their  taiher 
and  a  bastard  was  born  free. 
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CHAPTER     XXXIX. 

TITLE  BY  PREROGATIVE. 

674.  In  certain  cases  property  belongs  to  the  Crown,  or  in 
the  United  States  to  the  state  or  government,  by  virtue  of 
prerogative. 

The  Xing  The    King   can  hot   be  joint  owner  with  a  private  person  of 

Joint  owner,  any  indivifiiblc  chattel,  but  takes  the  whole  in  severalty,  the  other 
owner  losiag  his  right.     The  same  is  true  of  chattels  reaL 

Royal  fisb.  At  commou  law  whales    and   stui^on  were  known   as   royal 

fish,  and  if  thrown  upon  shore  or  caught  near  the  shore  belonged 
at  common  law  to  the  King.     This  rule  does  not  prevail   in    the 
United  States. 
Wreck.  Goods  cast  ou  shorc  from  a  shipwreck   are  called  wreck,  and 

in  former  times  became  the  property  of  the  King.  By  various 
statutes  beginning  as  early  as  the  reign  of  Henry  I  it  was 
enacted  that  if  any  living  thing*  escaped  from  the  wreck,  or  if 
the  goods  were  so  marked  that  their  ownership  oould  be  proved, 
the  owners  or  their  representatives  might  reclaim  them  within  a 
certiiin  time,  which  was  afterwards  fixed  at  a  year  and  a  day. 

DereUct.  DercUct   is    any   property   found    at    sea    not   in   any   one's 

custody,  for  instance  goods  which  have  been  jettisoned  or  a  vessel 

jeteam,     deserted  by   her  crew.      It   includes    jetsam,   flotsam    and  ligan. 

flotsam  and  '^  .  **  '  .  .  . 

iigan.  Jetsam  consists  of  goods  cast  into  the  sea  which  sink  and  remain 
under  water,  flotsam  is  where  they  continue  floating  on  the  surface, 
and  ligan  where  they  are  sunk  but  tied  to  a  bony  so  as  to  be 
found  again.  These  are  not  deemed  abandoned,  but  continue  to 
belong  to  the  owners.  If  however  the  owner  did  not  appear  and 
claim  them  within  a  year  and  a  day,  they  belonged  to  the  admiral 
as  droits  of  admiralty,  or,  if  cast  upon  the  shore  and  there  found, 
to  the  King  as  wreck. 
Mo<ierniAw  lu  modcm  timcs  public  officers  are  appointed  to  take  posses- 

derelict,     siou   of  wrcck  and  derelict.     If  no    one    claims  it,  it  is  sold  and 

1  The  courts  construed  this  to  include  any  animal,  eg.  a  dog  or  a  cat 
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the  proceeds  turned  into  the  public  treasury,  but   the   owner  may 
still  have  the  money  on  proof  of  his  right. 

575.  By  the  common  law  mines  of  gold  or  silver,  thoiigii  OoMand 
found  imder  private  land,  belonged  to  the  King.  If  the  mino 
cimtained  also  base  metal,  some  authorities  held  that  the  King's 
right  depended  upon  the  value  of  the  gold  and  silver  exceeding 
that  of  the  other  metals.  But  now  by  statute  in  England  such 
mixed  mines  are  not  royal  mines  in  any  case,  but  the  King  may 
in  most  cases  have  the  ore  on  paying  for  the  base  metal  contained 
in  it.  In  the  United  States  mines  of  any  sort  under  private  knd 
generally  balong  to  the  land  owners;  but  some  states  in  making 
grants  of  land  have  reserved  the  gold  and  silver.  The  statutes 
of  the  United  States  provide  for  i)ersons'  acquiring  mining  claims, 
that  is,  rights  to  mine  for  gold,  silver  or  any  metal  for  their  own 
benefit,  in  government  lands  by  occupancy  and  actual  vv-orking,  on 
compliance  with  certain  conditions.  This  is  permitted  in  order  to 
promote  the  developement  of  the  mineral  resources  of  the  country. 

676.  Treasure  trove,  thesaurus  inventus^  is  gold  or  silver 
coin,  plate  or  bullion  found  hidden  in  the  earth  or  other  secret 
place.  It  belongs  to  the  King  rather  than  the  finder,  unless  the 
owner  appears  and  claims  it.  In  the  United  States  it  belongs,  as 
against  every  one  but  its  owner,  to  the  owner  of  the  land  where 
it  is  found.  But  treasure  found  in  the  sea  or  upon  the  surface 
of  the  ground  is  not  treasure  trove,  and,  like  lost  articles  in 
general,  belongs  to  the  findei  unless  the  owner  puts  in  his  chiim. 
The  distinction  is  between  property  presumed  to  have  been  hidden, 
i.e.  purposely  deposited  in  a  place  for  safety,  and  property  pre- 
sumed to  have  been  abandoned  ur  accidentally  lost. 

6i7.  Waifs,  bona  xoaviata,  are  stolen  goods  which  are 
waived  or  thrown  away  by  the  thief  in  his  flight.  The  common 
law  gave  these  to  the  King,  as  a  punishment  to  the  owner  for 
not  using  diligence  to  being  the  ofiender  to  justice.  But  if  the 
owner  do  use  diligence  and  immediately  pursue  the  thief,  which 
Ls  called  making  fresh  suit,  or  afterwards  procure  his  conviction 
for  the  crime,  he  shall  have  his  goods  again.  Also  in  any  case 
il'  the  owner  can  regain  possession  of  the  goods  before  they  are 
seized  to  the  King's  use,  he  may  keep  them.  If  the  goods  are 
hul  by  the  thief  or  left  in  any  place,  so  that  he  does  not   have 
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them  about  him  and  throw  them  away  in  his  flight,  they  are  not 
waifs.  Nor  can  the  goodfi  of  a  foreign  merchant^  if  stolen,  be 
waifs,  perhaps  because  he,  being  a  foreigner,  can  not  be  reason- 
ably expected  to  make  fresh  suit.  The  law  as  to  waifs  does  not 
obtain  in  the  United  States  as  against  the  owner  of  the  goods, 
though  perhaps  the  state  would  in  theory  be  entitled  to  them 
rather  than  a  mere  finder. 
Eatraya.  578.     Estrays  or  strays  are  valuable  animals  found  wandering 

about  and  whose  ownership  is  unknown  They  must  be  proclaimed 
in  the  church  and  in  two  market  towns  next  adjoining  the  place 
where  they  are  found ;  and  then  if  no  owner  claims  them  within 
a  year  and  a  day,  they  belong  to  the  Crown  absolutely.  Animals 
ferae  naturae  or  animals  upon  which  the  law  sets  no  value,  such 
as  cats  aiul  dogs,  can  not  be  estrays,  nor  can  any  fowls  except 
swans.  If  the  owner  claims  the  estray,  he  must  pay  the  reason- 
able expense  of  taking  care  of  it,  which  is  not  the  general  rule 
at  coiLiniDn  law  when  the  owner  of  property  takes  it  back  from 
a  finder.  In  the  United  States  an  estray  belongs  to  the  finder 
against  any  one  except  the  owner,  as  in  case  of  the  finding  of 
lost  property  generally.  When  taken  up  by  public  ofiicers  or 
delivered  by  the  finder  to  them,  the  estray  is  usually  sold  after  a 
reasonable  period  of  delay,  and  the  money  turned  into  the 
treasiu-y  of  the  township  or  county. 

Prerogatives  All    the    abovc   mentioned  royal  prerogatives  might   be,    and 

fMchises.  often  wcre,  granted  by  the  Crown  to  private  persons  as  franchises. 
A  right  to  royal  fish,  wrecks,  treasure  trove,  waifs  or  strays  was 
a  ver>'  common  franchise  of  a  lord  of  a  manor. 

Copyright  by  579-     In  England  the  King  lias  a  kind  of  copyright  by  pre- 

rogative in  certain  books.  As  chief  executive  he  has  the  duty  of 
promulgating  the  laws,  and  therefore  an  exclusive  right  to  print  and 
publish  statutes,  proclamations  and  orders  in  council.  As  head  of 
the  church  he  has  a  similar  right  in  the  prayer  book  and  ofBclal 
books  of  divine  service.  He  is  entitled  also  to  the  same  privilege 
in  bxilis  compiled  or  translated  at  the  expense  of  the  Crown. 
Under  these  last  two  principles  comes  the  monopoly  of  printing 
the  bible.  Usually  these  rights  are  granted  to  particular  printers 
for  a  price  paid  to  the  government. 

Game  laws.  580.     Generally  every  person    has    a    right   to   kill    or   take 
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animals  ferae  naturae.  But  in  England  in  the  case  of  those 
animals  which  are  known  as  game  the  rights  of  subjects  after  the 
Norman  conquest  were  greatly  restricted  in  favor  of  the  Crown 
and  those  persons  to  whom  the  Crown  granted  franchises  of  forest, 
chase,  free  warren,  free  fishery  and  the  like.  Very  many  statutes 
both  ancient  and  modern  have  been  enacted  in  England  to 
regulate  the  hunting,  killing  and  taking  of  game  and  the  rights 
of  landow^nern  and  others  in  game.  These  are  known  collectively 
as  the  game  laws.  It  is  not  necessary  however  to  state  their 
provisions  here. 
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581.  Escheat  means  an  obstruction  in  the  course  of  the 
descent  of  an  estate  in  fee,  whereby  the  estate  is  prevented  from 
descending  to  the  heir  or  to  the  person  who  would  be  the  heir. 
The  estate  is  thereby  extinguished,  and  the  land  goe>  back  to  the 
lord  from  whom  it  is  supposed  to  have  been  origina-V  received 
by  the  tenant  or  his  predecessors.  The  chance  of  thus  regaining 
the  land  by  escheat  was,  as  has  been  explained,  an  incident  of 
every  feudal  tenure.  In  the  United  States  land  in  such  a 
case  goes  to  the  state,  and,  by  an  extension  of  the  word  beyond 
its  original  feudal  meaning,  this  is  also  called  escheat.  In  order 
to  make  his  title  by  escheat  complete  the  lord  must  enter  u^nm 
the  land  or  take  proper  legal  proceedings  for  its  recovery.  If  in 
the  mean  time  any  one  else  asurps  the  possession,  and  the  lord 
recognizes  him  as  tenant,  for  instance  by  receiving  rent  or  for- 
merly homage  from  him,  the  right  of  escheat  is  waived. 

Escheat  is  either  for  want  of  an  heir,  propter  defectum 
sanguinis,  or  for  the  attainder  of  the  tenant,  propter  delictum 
tenentis.  The  first  happens  when  a  tenant  in  fee  dies  and 
leaves  no  heir,  provided  in  modem  times,  since  wills  of  real 
property  have  been  permitted,  he  has  not  disposed  of  it  by  will. 
But  when  a  tenant  in  tail  dies  leaving  no  issue  of  the  class 
specified  in  the  entail,  the  land  does  not  escheat  but  goes  to  the 
person  who  has  the  next  reversion  or  remainder,  who  is  usually 
the  ori^al  donor  or  his  heirs.  It  has  been  said  that  in  case  of 
escheat  the  lord  takes  as  successor  to  the  deceased  tenant,  as 
ulttmus  heres.  But  this  is  incorrect.  Escheat  or  forfeiture  is 
not  a  case  of  succession.  The  estate  is  simply  annihilated,  and 
what  the  lord  or  the  state  takes  is  not  the  estate  but  the  land, 
in  which  he  then  acquires  a  new  estate. 

When  the  owner  of  personal  property  dies  lea\ing  no  relative 
to  whom    the    property  can  go  and  no  will,  it  goes  to  the    state. 
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This  is  often  called    escheat,  but  technically  that  use  of  the  word 
is  incorrect. 

Attainder  means  conviction  of  treason  or  felony,  which  at  com-    Aunincier 
mon  law  mvolved  the  corruption  of  the  blood  of  the  offender.     By  tion  of  wood 
this  is  meant  that  his  blood  was  deprived  of  all  heritable  quality,  so 
that  not  only  could  he  himself  not  inherit  but  no  one  could  inherit 
fnim  or  through  him.     Thus   if  a    father  were  seized  in  fee  and 
his  son  were  attainted,  and  afterwards   the    father   died,  the  son 
himself  could  not  be  heir ;  and  if  the  son  had  died  in  the  father's 
lifetime  leaving  a  son   of  his,  the  succession  of  the  grandson  was 
equally  cut  ofT,  because  in  order  to  inherit  he  would  have  had  to 
deduce  his   right   through    the   son.      Therefore   the   land   would 
escheat.     These  effects  of  attainder  are  now  abolished  by  statute.  Modem  law. 
The  constitution  of  the   United   Statas  declares  that  no  attainder 
for  treason   shall   work  any  forfeiture  or  corruption  of  blood,   and 
many  of  the  state  constitutions  contain  similar  provisions. 

682.     Forfeiture   is   where    the  tenant  or  owner  of  property    Forfeiture. 
loses  his  right  to  it  by  some  kind  of  misconduct. 

At  common  law  the  conviction  of  certain  crimes,  particularly  por  cnme. 
treason  and  felony,  worked  a  forfeiture  to  the  Crown  of  all  the 
offender's  property.  In  the  case  of  real  pro[)erty  the  effect  of  the 
conviction  related  back,  and  the  forfeiture  took  effect  from  the  time 
of  the  commission  of  the  crime;  but  only  such  personal  property  was 
forfeited  as  the  party  had  at  the  time  of  the  conviction.  The 
lord's  right  of  escheat,  in  case  of  a  conviction  of  treason  or 
felony,  was  subject  to  the  superior  right  of  forfeiture  in  the 
Crown ;  but  if  the  King  omitted  to  enforce  his  forfeiture  for  a 
year  and  a  day,  then  the  lord  could  have  his  escheat.  Forfeiture 
for  crime  has  been  abolished  by  statute,  and  in  most  of  the  United 
States  never  esdsted. 

583.  Lands  and  tenements  might  at  common  law  be  exposed  Forfeiture 
to  forfeiture  by  being  alienated  or  conveyed  contrary  to  law.  The  'iliiriliSon. 
e&cts  of  a  conveyance  to  an  alien  or  to  a  corporation  are  explained 
elsewhere.  At  common  law  if  a  particular  tenant  attempted  to 
convey  by  livery  of  seizin  a  greater  esttite  than  he  had,  e.g  if  a 
tenant  for  life  made  a  feoffment  of  the  land  in  fee  simple,  he  for- 
feited his  estate  to  the  next  reversioner  or  remainder  man,  except 
where  the  next  estate  was  a  contingent  remainder,  in  which  case  the 


402  PBIVATB  LAW. 

effect  of  the  forfeiture  was  to  destroy  the  remainder  aJflo,  becaase 
there  was  no  person  in  whom  it  could  immediately  vest*  Bat  a 
feoffmeut  in  fee  simple  by  a  tenant  in  tail  did  not  work  a 
forfeiture,  because  of  the  uncertainty  and  small  value  of  an  estate 
expectant  on  a  fee  taiL  The  reason  for  the  forfeiture  was  that 
the  conveyance,  or  rather  the  possesaon  of  the  new  tenant  under 
the  conveyance,  would  work  an  ouster  of  the  reversioner  or 
remainder  man  when  the  time  came  for  the  latter's  estate  to 
vest  in  possession.  For  whenever  a  conveyance  with  livery  of 
seizin  was  made  to  a  person,  purporting  to  convey  to  him  a 
certain  estate,  and  he  took  possession  under  the  conveyance,  that 
amounted  to  a  claim  on  his  part  of  having  such  an  estate  as  the 
conveyance  purported  to  give  to  him,  so  that  his  possession  was 
necessarily  adverse  as  to  all  persons  who  had  inconsistent  claims 
upon  the  land.  He  therefore,  as  in  other  cases  of  usurpation  of 
the  possession  of  land,  obtained  by  his  adverse  possession  at  le;iPt 
a  defeasible  estate  such  as  he  claimed  to  have,  and  the  person 
actually  having  the  right  of  possession  would  be  ousted.  The 
forfeiture  was  a  punishment  for  this  wrongful  ouster. 
Tortious  and  Thus  by  the  old  law  any  person  having  the  possesfdon  of  land 

conveyaBcea.  could  by  mcaus  of  a  feoffinent  with  livery  of  seizin  convey  to  a 
stranger  a  fee  simple,  even  though  he  himself  had  none.  It 
would  be  a  defeasible  fee  simple,  but  rtUl  a  fee  simple  while  it 
lasted.  A  conveyance  whidi  was  capable  of  having  this  effect  of 
conferring  upon  the  grantee  a  greater  estate  than  the  grantor  had 
or  could  rightfully  convey,  and  thus  working  an  ouster  of  the 
person  in  expectancy,  was  called  a  tortious  conveyance.  All  com- 
mon law  conveyances  with  livery  of  seizin  were  of  this  sort  by 
virtue  of  the  livery.  Conveyances  which  transferred  no  more  than 
the  grantor  had,  and  therefore  could  not  work  an  ouster,  were 
called  innocent  conveyances.  At  present,  livery  of  seiziQ  having 
been  abolished,  all  conveyances  are  deemed  innocent  conveyances, 
and  operate  to  convey  only  such  rights  as  the  grantor  can  convey, 
80  that  the  possession  of  the  grantee  under  them  is  not  adverse 
to  him  in  expectancy.  Therefore  forfeiture  by  a  tortious  aliena- 
tion is  now  obsolete. 

1  Bee  3  501. 
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684.  Disclaimer  is  where  a  tenant  reftwes  to  render  to  his  Disclaimer. 
lord  the  services  which  he  owes,  and  upon  the  lord's  suing  for 
tiiem  in  any  court  of  record,  denies,  or  disclaims,  in  court  that  he 
holds  of  the  lord,  so  that  his  disclaimer  appears  from  the  records 
of  the  court.  Any  proceeding  by  the  tenant  in  a  court  of  record 
which  amounts  to  a  virtual  denial  of  his  tenure  and  which  goes 
upon  record  there  is  equivalent  to  a  disclaimer,  for  instance 
if  he  so  claims  a  greater  estate  than  was  originally  granted.  A 
disclaimer  forfeits  the  tenant's  estate  to  the  lord  at  common  law. 
There  is  no  such  forfeiture  in  the  United  States. 

685.  Copyhold  estates  may  be  forfeited  to  the  lord  by  a 
breach  of  the  customs  of  the  manor,  which  constitute  the  terms 
and  conditions  upon  which  the  estate  is  held.  The  fact  of  the 
l)reach  must  be  established  by  a  finding  or  presentment  of  the 
manorial  court. 

686.  When  a  tenant  had  no  right  to  commit  waste  he 
form^ly  forfeited  his  estate  by  so  doing  to  him  that  had  the 
inheritance,  and  was  also  liable  to  pay  treble  damages.  This  was 
by  force  of  the  statute  of  Gloucester.*  At  common  law  he  was 
only  liable  for  single  damages  without  forfeiture.  At  present  for- 
feiture for  waste  is  abolished,  but  in  some  places  treble  damages 
are  still  recoverable. 

The  forfeiture  of  rights  by  the  breach  of  conditions  subsequent 
has  been  already  mentioned. 

A  deodand  is  any  chattel  which  directly  causes  the  death  of  Deodands. 
a  human  being,  as  if  an  ox  gores  a  man  to  death  or  a  bale 
of  goods  falls  out  of  a  window  upm  him  and  killes  him.  It 
is  forfeited  to  the  King,  that  its  value  may  be  distributed  in 
pio8  U8U8.  But  the  owner  can  redeem  it  by  paying  is  value  as 
assessed  by  a  jury,  and  juries  in  modem  times  generally  find  the 
value  to  be  some  trifling  sum.  The  law  of  deodands  does  not 
obtain  in  the  United  States. 

687.  It   is   a   general  rule  applicable  to  all  forfeitures  that  Enfoitsement 
the  act   or    event  which  creates   the    forfeiture  does   not  of  itself 
-deve^  the  right.     The  forfeiture  must  be  enforced  by  the  person 
entitled  to  take  advantage  of  it   before   it   has   any  effect;    and 
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that  person  may  waive  his  right  to  enforce  it  ir  he  choosey 
A  forfeiture  of  an  estate  in  land  roay  be  enforced  by  entry, 
or  of  a  property  right  in  a  specific  chattel  by  taking  or  de- 
manding possession;  and  any  forfeiture  by  appropriate  1^ 
pr(x«eding8,  sometimes  an  ordinary-  action  for  possession  and 
sometime  proceedings  specially  provided  by  law  for  that  puqKise, 
Any  act  which  is  inconsistent  with  an  intention  to  enfoire  the 
forfeiture,  e.g.  receiving  after  accruing  rent  from  the  tenant,  it 
done  by  the  party  entitled  to  the  forfeiture  with  knowledge  of  his 
rights,  will  amount  to  a  waiver  of  the  forfeiture;  and  so  in  most 
cases  will  an  unreasonable  delay  to  enforce  it. 

588.  Closely  resembling  forfeitures,  though  not  strictly  such, 
are  the  heriots  due  to  the  lord  on  the  death  of  a  copyhold  tenant. 
These  the  lord  must  seize. 

Mortuaries  are  a  kind  of  ecclesiastical  heriots,  being  customary 
pfts  due  to  the  parson  in  certain  pari^'hes  on  the  death  of  a 
parishioner.  From  the  old  practice  of  bringing  the  gift  to  the 
church  at  the  time  of  the  funeral,  it  is  sometimes  called  a  corse-- 
present. 
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CHAPTER    XLI. 
PEESCRIPTION  AND  LIMITATION. 


689.  If  adverse  posseasion  or  user'  continues  without  inter- 
ruption for  a  certain  period,  called  the  period  of  prescription  or 
limitation,  which  is  different  in  different  cases,  the  party  acquires 
the  right  which  he  has  thus  de  fcLcto  exercised.  Bights  are  also 
extinguished  by  lapse  of  time  in  some  cases  where  there  is  no 
adverse  possession  in  the  proper  sense.  These  rules  are  based  on 
grounds  of  public  policy;  quieta  non  movere.  What  has  been  long 
established  and  not  disputed  is  assumed  to  be  rightful.  The  law 
will  not  go  back  and  rip  up  old  matters,  when  the  witnesses 
may  be  dead  or  not  to  be  found,  the  evidence  perished  and  the 
right  of  the  case  impossible  to  find  out.  A  person  who  has  been 
wronged  must  pursue  his  remedy  promptly  or  lose  it. 

Rights  are  acquired  or  lost  by  adverse  possession  or  lapse  of 
time  in  three  ways. 

590.     !•     By   what   is  called    in   the   civil   law    usucapion, 
usucapio.     There    is  no   distinctive  name   for   this   in  the    com- 
mon law.     The  names   limitation  and  prescription  are  sometimes 
applied  to  it,  but  improperly;    it  has  also  been  called   acquisitive 
prescription.     The  only  right   which    ctm  be  acquired  in  this  way 
i«  the   ownership   of   a   chattel.     It   has  been   already  explained 
that  the  wrongful  possessor   of  a   chattel   does   not   by  his  mere 
possession  acquire  any  right  in  it.*  But   if  he    holds  possession  of 
it  adversely  and  uninterruptedly  for  a  period  which  in  most  places 
iff  six  years,  the  law  creates  a  new  right  of  ownership  in  him  and 
extinguishes  the  right  of  the  former  owner.    However  some  courts 
have  held  that  there  is  no  such  thing  as  usucapion  or  acquisitive 
prescription  in  the  common  law ;  that  the  adverse  possessor  does 
not   actually    become    the    owner   of   the    chattel,    but   that    the 
effect  of  the   adverse   possession   is    merely   t<^)   cut   off  the    true 
owner's   remedial   right,    leaving   him   still    the   owner  in   theory 
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though  unable  to  vindicate  his  ownership  by  an  action.  lit 
other  words,  the  case  is  regarded  as  one  of  limitation  only. 

LtmiutioB.  591.     2.     By  limitation.      A   remedial  right,   either  a  right 

of  action  or  a  right  of  entry,  or  a  right  to  take  advantage  of  a 
condition  or  forfeiture  which  is  analogous  to  a  remedial  right, 
must  be  exercised  within  a  time  limited  by  law,  which  is  called 
the  period  of  limitation.  If  not,  it  becomes  extinct,  and  any 
primary  right  which  might  be  affected  by  its  exercise  can  no 
longer  be  so  affected.  The  direct  effect  of  limitation  is  merelj 
to  cut  off  or  extinguish  a  remedial  right ;  there  is  no  creation  of 
any  new  right  as  in  usucapion,  and  no  direct  dealing  with  anj 
primary    right       But    indirectly    primary    rights    are    practically 

rauTpiD^rty.  Jicquired  or  lost  by  it.  One  who  ousts  another  from  his  land  get^ 
thereby  at  once,  without  waiting  for  the  end  of  the  period  oi 
limitation,  an  estate  in  the  land,'  a  defeasible  estate,  which  the 
rightful  tenant  can  put  an  end  to  by  entry  or  action.  When 
therefore  the  latter'a  right  of  entry  or  action  is  cut  off  by  limita- 
tion,  the  estate  of  the  wrongdoer  becomes  indefeasible  and  absolute. 
In  the  same  way,  if  an  estate  or  any  kind  of  a  right  is  forfeited  by 
the  breach  of  a  condition,  but  the  forfeiture  is  not  taken  advantage 
of  until  the  period  of  limitation  has  expired,  the  estate  or  right 
becomes  absolute  and  the  forfeiture  has  no  effect.  It  is  not 
necessary  in  such  cases  for  the  law  to  create  any  new  right  in  the 
adverse  possessor.  He  has  already  a  right,  and  it  is  only  neces- 
sary to  change  that  right  from  a  defeasible  to  an  indefeasible  one 
by  cuttiog  off  the  true  holder's  remedy.  The  period  of  limitation 
for  riglits  in  land  is  now  usually  twenty  years;  though  formerly 
it  was  much  longer^  and  in  some  of  the  United  States  has  been 
made  shorter.  The  present  English  statute  of  limitations  as  to 
property  does  not  require  that  the  possession  or  user  shall  be 
adverse.  It  provides  simply  that  a  right  to  recover  property  by 
entry  or  action  having  once  arisen  shall  only  exist  for  a  certain 
period.     The  statutes  in  some  of  the  United  States  are  similar. 

FMcripUoQ.  592.    3.     By  prescription.'     Incorporeal    hereditaments   and 

abnormal  property   rights  generally  can  not  be  acquired  by  either 

s  See  i  450.         «  See  {  592,  903. 

*The  name  preflcription  is  derived  from  the  Roman  law,  where  how- 
ever it  had  a  somewhat  different  meaning. 
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usucapion  or  limitation^  sinoe  they  can  Dot  be  possessed  nor  can 
a  person  gain  an  estate  in  them  by  ousting  the  rightful  tenant 
But  after  a  continuous  adverse  user  for  a  sufficient  time  the  law 
will  conclusively  presume  that  some  one  who  could  do  so  has 
gninted  the  right  to  the  party  exercising  it,  and  by  means  of 
that  presumption  will  in  fact  confer  the  right  upon  him.  Prescrip- 
tion in  the  common  law  therefore  rests  upon  a  fiction,  a  supposed 
grant  never  in  fact  made,  and  is  in  theory  a  case  of  succession. 

At  common  law  for  a  prescription  to  be    valid    the    user   or    Mannar  of 

prescrinlng. 

adverse  possession  must  have  been  from  time  immemorial.^ 
Therefore  a  prescription  for  any  right  appurtenant  to  land  must 
always  be  laid  in  the  tenant  in  fee.  A  tenant  for  life  or  for 
years,  and  a  fortiori  a  tenant  at  will,  can  not  claim  such  a 
right  in  his  own  name,  because  his  estate  could  not  have  existed 
from  time  beyond  memory.  He  has  to  claim  it  in  the  name 
of  the  holder  of  the  fee,  that  is,  to  plead  that  the  tenant 
in  fee  siniple  had  the  right  appurtenant  to  the  land,  and  had 
demised  the  laud  to  him  with  the  right.  A  tenant  in  fee  must 
pre^ribe  in  the  name  of  himself  and  his  ancestors,  or  if  he  is  a 
purchaser  or  the  successor  of  a  purchaser,  in  the  name  of  himself 
and  those  whose  estate  he  has,  which  last  is  called  a  prescription 
in  a  que  estate.  At  a  very  early  period  the  beginning  of  the  f**?'**"*^^ 
reign  of  Bichard  I  was  fixed  upon  as  the  commencement  of  the  ^^^JJJI''*^ 
period  of  legal  memory,  and  any  prescription  which  originated 
before  that  date  was  held  good.  But  as  in  course  of  time  it 
became  practically  impossible  to  carry  the  proof  of  a  user  buck  to 
that  remote  period,  the  courts  adopted  the  rule  that  proof  of  a  user 
for  twenty  years  should  raise  a  presumption  of  its  having  existed 
for  the  required  period.  This  presumption,  however,  was  only 
prima  /ode,  and  it  could  be  rebutted  and  the  ]>rescription 
defeated  by  showing  that  the  user  had  in  fact  begun  within  the 
[leriod  of  memory.  But  now  by  statute  a  positive  rule  of  law  is 
substituted  for  that  presumption,  and  an  adverse  user  f>r  a  certain 
tixed  time,  generally  twenty  years,  is  sufficient  for  pre.-cription. 

Binoe  prescription  rests  upon  a  presumed  grant,   it    can    only   wh«t  may 
arise   in  a  case   where   a  grant  might  have  been  made.     But  a       '^'- 

6SeA  U9. 


408  PRIVATE  LAW. 

grant  implies  definite  persons  as  parties  to  it.  Therefore  there 
can  be  no  prescription  either  in  favor  of  or  against  an  undefined 
class  of  pereons ;  for  example  the  lord  of  a  manor  can  not  pre- 
scribe to  levy  a  toll  upon  strangers,  nor  could  there  be  a  valid 
prescription  that  all  visitors  to  a  sea   side    resort    might  eross  a 

Presumed  Certain  piece  of  land  in  going  to  and  from  the  beach.  Property, 
however,  can  be  dedicated  to  public  uses ;  ^  and  dedication  is  so  far 
similar  to  a  grant  that  a  presumed  dedication  will  serve  as  the 
basis  of  a  prescription  as  well  as  a  presumed  grant  Land  is  often 
dedicated  for  highways,  and  accordingly  a  highway  may  exist  by 
prescription. 

Rights  by  593,     Also  by  a  special  local  custom  rights  may  be  created 

similar  to  prescriptive  rights.®  Thus  a  custom  that  all  the  inhabi- 
tants of  a  parish  might  dance  on  a  certain  close  at  certain  times 
for  their  recreation  may  be  valid. 

Persons  594.     The  timos  of   limitation   or   prescription   do    not   run 

disability,  agaiust  pcrsous  who  are  under  disabilities  and  unnble  to  assert 
their  rights,  such  as  married  women,  infants,  persons  of  unsound 
mind  and  sometimes  other  classes  of  persons.  For  the  principle 
upon  which  lapse  of  time  is  allowed  to  affect  rights  is  that  the 
rightful  claimant  has  been  guilty  of  laches  in  not  asserting  his 
claim,  and  tn^ere^^  rei  ptiblicae  ut  sit  finis  litium.  But  it 
would  be  unjust  to  permit  it  to  have  that  effect  against  persons 
who  were  unable  to  act  and  therefore  can  not  be  chaiged  with 
negligence ;  so  that  these  are  always  allowed  a  certain  time  after 
^  the  removal  of  their  disabilities  before  the  limitation,  usucapion 
or  prescription  takes  effect  against  them. 
Ko  time  runs  By  the  old  law  lapse  of  time  conferred  no  rights-  against  the 

state.  state;  nullum  tempus  occurrit  regi.  And  such  is  still  the 
general  rule ;  but  in  certain  cases  exceptions  have  been  made  to 
it  by  statute.  In  theory  this  is  a  deduction  from  the  ])rinciple  that 
the  King  can  do  no  wrong;  therefore  he  can  not  be  guilty  of 
anv  laches. 
continnoos  595.     When  it  is  said  that  the  adverse  possession   must   be 

continuous  and  uninterrupted,  that  does  not  mean  that  the  adverse 
possessor  must  be  always  exercising  his  right,  but  that  the  exercise 

'See  J  616.  «  See  n9. 
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must  not  be  interrupted  by  any  temporaiy  abandonment  of  his 
claim  or  by  any  interference  of  the  party  against  whom  it  is 
claimed.  But  mere  protests  by  the  latter,  if  be  takes  no  8t(^ps  to 
enforce  his  right,  are  not  interruptions. 

The   adverse  user   need   not  be  by   the   adverse  possessor   in   ^SJJJ^^J" 
person.     It  may  be  by  any  one  acting  under  him.     Thus  if  A  ousts    •°<>**^«'- 
B  from  his  land,  and  then  lets  it  to  C,  C's  poBsesdon   avails  in 
favor  of  A.     So   a   right  of  way  may   be    exercised  by  a  tenant 
for  years  or  at  will  of  the  dominant  tenement. 

The  rif^hts  or  inchoate  ri^^hts  of  an  adverse  possessor  before  Tacking 
the  period  of  limitation  has  expired  may  be  assigned  or  transferred 
to  another,  and  the  successor,  continuing  the  adverse  possession, 
may  tack,  that  is,  add,  the  time  of  his  predecessor's  user  to  his  own 
to  make  up  the  required  period.  Thus,  the  period  of  limitation 
being  twenty  years,  if  A  ousts  B  from  his  land,  and  after  having 
held  possession  for  twelve  years  conveys  the  land  to  0,  who  holds 
for  eight  years  longer,  G  will  acquire  a  good  title  by  limitation. 

The  rules  for  acquiring  rights  by  adverse  possession  are  now  §^JJJ|om 
wholly  statutory,  and  the  statutes  in  which  they  are  contained 
are  usually  called  statutes  of  limitations.  The  word  limitation  is 
frequently  used  to  include  usucapion  and  prescription  as  well  as 
limitation  in  the  proper  sense,  which  dicnmstanoe  has  led  to 
some  confusion  between  the  three. 
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CHAPTER    XLII. 

TITLE  BY  RECORD. 

Title  by  696.    Property  rights  are    sometimes  created,  transferred  or 

destroyed  by  the  direct  act  of  the  legislature.  In  England  parlia- 
ment is  l^lly  omnipotent,  and  can  dispose  of  any  property  at 
its  pleasure ;  but  in  the  United  States  the  powers  of  l^islativo 
bodies  are  restricted  by  provisions  in  the  national  and  state  con- 
stitutions that  no  one  shall  be  d«^prived  of  life,  liberty  or  property 
without  due  process  of  law,  that  private  property  shall  not  be 
taken  for  public  use  without  compensation,  and  that  no  state  shall 
make  any  law  impairing  the  obligation  of  contracts,  i.e.  the  bind- 
ing force  of  agreements.      In   England,  and  in  the  United  States 

Private  act;».  whcu  Constitutional  prohibitions  do  not  stand  in  the  way,  if 
property  has  become  entangled  in  a  multiplicity  of  estates,  rights, 
daims  and  restrictions,  so  that  its  advantageous  and  profitable 
use  is  seriously  interfered  with,  the  Iq^slature  will  sometimes  step 
in  and  pass  a  private  act  to  remedy  the  difficulty.  Such  an  act 
may  directly  wipe  out  existing  rights  and  create  new  ones,  may 
authorize  a  sale  of  the  property  and  a  distribution  of  the  money 
among  the  persons  entitled  to  it,  or  may  simply  authorize  some 
person  who  already  has  rights  in  the  property  to  deal  with  in  a 
way  different  from  what  he  could  otherwise  do,  e.g,  to  make 
leases.  It  may  also  validate  some  previous  conveyance  or  juristic 
act  which  was  void  through  some  defect,  and  so  confirm  rights 
intended  to  have  been  created.  Such  statutes  should  be,  and  usually 
are,  made  with  great  caution,  after  a  full  hearing  of  all  parties 
interested,  and  only  when  justice  requires  it  and  a  remedy  can 
not  be  had  in  any  other  way.  They  are  regarded  rather  as  an 
esi)ecially  solemn  form  of  conveyance  than  as  laws,  and  like 
conveyances  in  general  may  be  declared  invalid  by  the  courts  if 
obtained    by  fraud. 

jndiciai  In   a    few  cases  by  j:ccneral    statutes   courts   are    empowered 

traiiRfors  oi       ,  ,  , 

property,    directly  to  transfer  property  rights  by  judgments,  decrees  or  orders 
These  in  modern  times  have  largely  taken  the  place  of  private  acts. 
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But  in  any  case  if  a  property  right  is  in  dispute  in  an  jjj^j^e^^ 
action,  and  the  court  erroneously  decides  that  it  belongs  to  one 
party  when  in  fact  it  belongs  to  the  other,  that  virtually  effects 
a  transfer  of  the  right,  because  the  former  owner  and  his  privies 
are  forever  estopped  to  assert  their  claim.  On  this  principle  were 
based  two  methods  of  conveying  real  property  by  means  of 
ooQusive  suits,  formerly  much  in  use,  known  as  fines  and  recoveries. 
They  were  mostly  used  to  enable  a  tenant  in  tail  to  convey  a 
fee  simple,  thus  cutting  off  the  entail,  and  to  destroy  contingent 
ri^ts  and  conditions.  They  were  therefore  favored  by  the  courts 
as  means  of  relieving  land  from  restrictions  on  its  use  and  free 
transfer,  which  has  alwa3rs  been  the  policy  of  the  courts. 

597.  A  fine  was  levied,  as  the  technical  expression  was,  in  the  Fine* 
following  manner.  The  intended  transferee  began  a  suit  against 
the  transferor  on  a  supposed  covenant  by  the  latter  to  convey  the 
land  to  him,  which  kind  of  covenant  in  ancient  times  the  courts 
of  common  law  would  enforce  specifically  by  compelling  the  cove- 
nantor to  make  the  conveyance.*  The  covenant  was  purely  fictitious. 
The  defendant,  who  was  called  the  deforciant,  because  he  was 
supposed  to  be  deforcing  or  wrongfully  keeping  out  the  plaintiff 
from  the  land,*  pretending  that  he  had  no  defence  to  the  action, 
obtained  leave  of  the  court  to  compromise  it,  and  afterwards,  in 
pursuance  of  a  supposed  compromise,  made  a  formal  acknowledge- 
ment or  recognition  in  court  or  before  an  officer  of  the  court  of 
the  plaintiff's  right  to  the  land.  From  this  he  was  called  the 
oognizor,  and  the  plaintiff  the  c(^nizee.  The  recognition  was 
entered  in  the  records  of  the  court  in  what  was  called  the  foot 
or  record  of  the  fine ;  and  thereafter  the  cognizor  and  his  privies 
were  estopped  by  the  record  to  assert  any  claim  to  the  land,  so 
that  the  transaction  had  the  effect  practically  to  convey  the  estate 
from  the  oognizor  to  the  cognizee.  The  foot  of  the  fine  usually 
began  with  the  words  ha^'c  est  Jinalia  concordia,  whence  the 
name  fine.  To  prevent  frauds  it  was  provided  by  statute  that  Enroiment- 
fines  should  be  enrolled  m  the  court  of  Common  Fleas,  where  «»""  ot  iiues, 
actions  for  the  recovery  of  land  were  tried,  and  i^ould  be  openly 
read  and  proclaimed  in  the  court  in  four  successive  terms. 

1  See     917.  «  See  J  87". 
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By  various  statutes  the  effect  of  a  fine  with  proclamations 
was  not  merely  to  transfer  the  estate  from  the  opgnizor  to  the 
cognizee,  but  also,  provided  the  cognizor  really  had  some  estate 
in  the  land  which  he  could  convey  and  was  not  a  mere  stranger 
officiously  intermeddling  with  it,  to  detroy  the  rights  of  all  other 
persons  in  the  land  unless  they  put  in  their  claims  on  the  foot 
of  the  fine  within  five  years,  thus  practically  putting  the  tran;^ 
feree,  as  to  those  persons,  into  the  position  of  a  person  having  a 
defeasible  estate  with  a  short  period  of  limitation. 

59S.  A  recovery,  or  common  recovery,  was  also  a  collusive  suit, 
which  however  was  not  compromised  as  in  the  case  of  a  fine  but 
carried  through  to  judgment.  The  intended  transferee,  who  was  called 
the  demandant,  brought  a  suit  against  the  transferor,  the  actual 
tenant,  for  the  possession  of  the  land,'  allying  that  he  himself  was 
the  rightfiil  tenant  and  had  formerly  been  seized  of  the  land,  and 
that  some  third  person  had  ousted  him  and  then  conveyed  the 
land  to  the  present  tenant,  which  allegations  were  of  course  entirely 
fictitious.  The  tenant,  admitting  that  he  had  got  his  estate  by 
conveyance  from  a  third  person,  who  had  warranted  the  title  to  him/ 
obtained  an  order  of  the  court,  which  in  case  of  a  genuine  warranty 
he  would  have  had  a  right  to,  requiring  bis  supposed  warrantor 
to  come  in  and  undertake  the  defence    of  the  action.     This  was 

▼oncher.  called  the  voucher  (vocatio)  of  the  warrantor,  who  was  denominated 
the  vouchee.  The  person  named  as  vouchee,  who  was  some  one 
employed  for  that  purpose,  appeared  and  took  upon  himself  the 
defence,  but  afterwards  made  default  or  failed  to  appear  on  being 
called,  so  that  judgment  was  rendered  in  favor  of  the  demandant, 
of  course  erroneously,  for  the  poRseasion  of  the  land,  and  the 
tenant  had  judgment  to  recover  other  lands  of  equal  value  against 
the  vouchee,  as  was  at  that  time  the  right  of  a  person  who  was 
deprived  of  land  that  had  been  warranted  to  him.  The  person 
selected  as  vouchee  was  however  always  a  penwn  who  had  no 
land,  usually  the  crier  of  the  court,  who  fix)m  being  frequently 
tlius  vouched  was  called  the  common  vouchee^  so  that  the  judg- 
ment against  him  was  worthless. 

-^JJ^^^  Sometimes  there  was  a  recovery  with   a   double,    or   even   a 


>  See  2  904. 


4  See  2  619. 
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treble  or  farther  voucher.  When  a  double  voucher  was  desired, 
the  tenant  first  conveyed  a  freehold  estate  by  deed  to  some  thud 
person,  and  the  action  was  brought  in  the  first  instance  against 
the  new  tenant,  who  vouched  in  the  real  transferor,  who  in  turn 
vouched  in  the  common  vouchee.  The  reason  for  this  was  that 
if  a  recovery  were  had  directly  against  the  transferor  it  barred 
only  such  estate  in  the  land  as  he  was  then  actually  seized  of 
and  did  not  estop  him  from  afterwards  setting  up  any  other  right, 
other  than  an  estate,  such  as  a  right  to  take  advantage  of  a 
condition,  which  he  might  afterwards  acquire  by  descent;  but  if 
judgment  went  against  him  as  one  who  had  absolutely  warranted 
the  title,  he  was  estopped  from  ever  making  any  claim/ 

A  recovery  was  permitted  to  cut  off  the  rights  of  the  heir  Effect  of » 
in  tail  and  also  all  reversions  and  remainders  expectant  on  the 
estate  of  the  tenant  who  suffered  a  recovery,  although  the  heir  and 
the  tenants  in  expectancy  were  not  parties  to  the  suit  and  had 
no  opportunity  to  defend  their  rights,  for  which  the  reason  was 
allied  that  the  land  of  ^ual  value  which  the  tenant  recovered 
from  the  vouchee  would  go  to  the  same  heir  or  be  subject  to  the 
same  expectancies.  To  such  transparent  subterfuges  were  the 
courts  reduced  in  their  attempts  to  set  land  free  from  entangle- 
ments. But  to  prevent  substantial  injustice  it  was  enacted  by 
statute  that  no  recovery  suffered  by  a  tenant  for  life  should  destroy 
any  estate  in  expectancy  unless  the  reversioner  or  remainderman 
was  vouched  in  and  made  a  party  to  the  proceedings,  so  that  his 
consent  to  the  recovery  was  necessary. 

699.    Fines   and   recoveries  were   never  used  in  the  United  Abolition  of 
States,  or  if  they  ever  were  have  long  since  become  obsolete;  and  reco?erie«. 
ihey  have  been  abolished  in  England  by  a  statute  of  William  IV, 
which   permits  a  tenant  in  tail  to  alien  the  land  and  cut  off  the 
entail  by  a  deed,  commonly  called  a  disentailing  deed. 

600.    Grants  from  the  crown   or  the   state  are  also  matters     r^^^^te™ 
of  public   record.     Usually  these    are   made  by  formal  documents 
called   letters  patent,   or   open   letters  (literae  patentee),  because 
they  are  not  sealed  up  but  exposed  to  open  view  with   the  great 
seal   of  the    state    attached,    and   are   addressed   to   all   persons 


6  8ee  i  619,  908. 
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generally.     In  this   they  differ  from  certain  other  letters  or  writs  j 

of  the  King,   which,   though  Hkewise   made  under  the  great  seal,  I 

are  directed  to  particular  persons,  and  are  therefore  closed  up  and 
fastened,  and  are  called  writs  close,  (literae  clausaeJJ  Estates  in 
land,  franchises  and  incorporeal  hereditaments  generally,  as  well 
as  other  kinds  of  property  rights,  may  be  granted  by  patent.     Bights  , 

in  inventions,  as  has   been   explained,  get  their  name  of  patents  i 

from  being  granted  in  this  way.  ' 

^^puWiiT''  Eoyal   or   state  grants  by  patent  are  subject  to  some  special 

*'*^***  rules  of  construction  not  applicable  to  grants  in  general  If  made 
at  the  request  of  the  grantee,  such  a  grant,  in  case  of  any  doubt 
as  to  its  meaning,  is  construed  against  the  grantee  and  in  favor 
of  the  King  or  state ;  to  avoid  which  rule  of  construction  it  is 
common  to  insert  in  the  grant  a  statement  that  it  is  made  not 
at  the  suit  of  the  grantee  but  of  the  Song's  special  grace  and  cm 
his  own  motion,  or  equivalent  words  in  a  grant  by  the  stat«  or 
government.  A  grant  by  a  private  person  may  include  things 
not  expressly  named,  if  they  are  incidental  and  necessary  to  the 
operation  of  the  grant,  e.g.  a  grant  of  land  may  confer  a  way 
of  necessity.*  But  a  public  grant  carries  nothing  but  what  is 
expressed.  If  it  appears  on  the  face  of  the  grant  itself  that  it 
is  based  upon  any  mistake  or  deceit  in  a  material  matter,  or  if 
it  is  informal  or  contrary  to  law,  a  public  grant  is  void.  Thus  a 
public  grant  of  land  to  a  man  and  his  heirs  male  is  void.  It 
does  not  convey  a  fee  tail  for  want  of  words  of  procreation,  nor 
a  fee  simple,  as  a  private  grant  in  the  same  form  would,  because 
public  grants  are  strictly  construed  and  it  appeai-s  that  a  fee  simple 
was  not  intended. 
Entries  in  601.    Bcsidos   fonual   grants  by  letters   patent,    rights   may 

pnbUc  o  ce«.  g^^j^^^jj^gg   }yQ   jj^d   ixom   the    state   by  what   is    equivalent  to  a 

grant  by  means  of  records  or  entries  in  public  offices.  Thus 
copyrights  are  not  conferred  in  the  United  States  by  patent,  but 
are  obtained  by  depositing  copies  of  the  work  with  the  Ubrarian 
of  Congress  and  complying  with  certain  other  requirements. 

«  Bee  {  514 
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TRANSFER  BY  AGREEMENT. 


Transfers  of 

peritonal 

property. 


602.  Property  may  be  tranrferred  inter  vivos  by  the  agree-  ^"x^*^  "* 
ment  of  the  parties.  An  agreement  which  operates  as  an  actual  *«'«•"»«*** 
present  transfer  of  the  property  must  be  carefully  distinguished 
from  a  mere  executory  agreement  or  contract  to  make  such  a 
transfer  at  some  future  time.*  Where  some  particular  form  is 
required  for  the  actual  transfer,  an  agreement  not  made  in  the 
pn>per  form  can  not  have  that  effect,  even  through  intended  by 
the  parties  to  have  it;  but  it  may  amount  to  a  contract  to 
convey  or  an  equitable  assignment.'  All  conveyances  of  real  ^'^^^'^J^^^J,^ 
property,  including  freehold  estates  in  incorporeal  hereditaments, 
must  be  by  deed.  An  agreement  not  under  seal  to  transfer 
such  property,  even  though  made  in  writing,  has  only  the  force 
of  a  contract  or  equitable  assignment.  As  a  general  rule  writing 
is  not  necessary  for  a  transfer  of  personal  property;  but  to  this 
f^here  are  the  following  exceptions:  (1)  cases  falling  under  the 
statute  of  frauds  and  similar  statutes,*  (2)  asedgnments  of  patents 
and  copyrights;  (3)  conveyances  of  ships;*  (4)  transfers  of  stock 
in  corporations  ;*  (5)  transfers  of  negotiable  instruments  by  endorse- 
ment ;  (6)  assignments  of  choses  in  action  in  some  of  the  United 
States.  But  even  where  a  deed  or  writing  is  not  required  by 
law  it  may  be,  and  often  is,  used  for  greater  certainty  and 
convenience. 

603«  A  gift,  donatiOj  is  an  agreement  whereby  an  existing 
right  is  transferred  from  one  person,  the  giver  or  donor,  to  another, 
the  donee,  without  any  consideration.  The  name  is  also  applied 
to  other  agreements  by  which  rights  are  created  without  considera- 
tion, soch  as  voluntary  contracts  by  deeds  or  declarations  of  trust. 
Gifts  are  divided  into  testamentary  gifts,  which  are  made  by  wiB, 
and  gifts  inter  vivos.    Only  the  latter  are  here  treated  of. 


Gifts. 


1  See  2  604. 
«  See  i  1026. 


s  See  i  269. 


>  See  i  838. 


4  See  2  826. 
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The  assent  of  the  donee  is  necessary;  a  gift  can  not  be 
forced  upon  a  person  against  his  will.  It  has  been  already 
explained  that  in  most  cases  his  assent  is  presumed/  But  he 
can  not  be  compelled  to  express  his  dissent  in  any  manner;  he 
may  simply  refuse  to  take  the  gift.  These  rules  as  to  assent 
apply  to  testamentary  gifts  also. 

Delivery  is  essential  to  a  gift.  Without  deliveiy  the  agree- 
ment is  a  mere  promise  to  give,  which  is  void  for  want  of  con- 
sideration. In  a  gift  of  a  chattel,  the  chattel  itself  is  the  thing  to  be 
delivered.  A  gift  of  land,  of  an  incorporeal  hereditament  or  of  a 
chose  in  action  or  other  abnormal  property  right  made  by  a  deed 
or  writing  is  completed  by  the  delivery  of  the  instrument.  In  an 
oral  gift  of  a  chose  in  action  notice  to  the  party  against  whom 
the  right  avails  is  equivalent  to  delivery. 

A  gift  once  completely  made  is  not  revocable  by  the  donor. 
A  donatio  mortis  causa  is  a  gift  by  a  person  who  is  sick 
and  expecting  to  die,  made  on  a  condition  subsequent  that  if  the 
donor  recovers  the  gift  shall  be  void.  This  differs  from  a  testa- 
mentary gift  in  that  it  takes  effect  immediately,  but  subject  to  be 
devested  if  the  donor  does  not  die,  whereas  a  gift  by  will  does 
not  take  effect  till  after  the  testator's  death. 
604.     A  sale  is: 7 

1.  An  agreement  by  which  the  seller,  also  called  the  vendor, 
actually  transfers  to  the  buyer  or  vendee  the  whole  of  some 
existing  property  right  for  a  price  in  money.  K  a  right  less  than 
the  seller  has  is  conveyed,  €.(j.  if  the  owner  of  a  thing  gives 
to  another  certain  rights  in  it  for  a  limited  time  retaining  the 
residue  of  rights  himself,  as  in  a  letting  or  loan,  the  transaction 
1)9  not  a  sale.  Also  a  loan  of  money  or  of  any  thing  to  be 
returned  in  kind,  although  the  borrower  beconies  the  owner  of 
the  thing,  is  not  reckoned  a  sale.  A  sale,  though  an  agrement, 
is  not  in  the  proper  sense  a  contract  on  the  part  of  the  seller, 
though  it  is  usually  called  an  executed  contract;  nor  if  the  price 
is  paid  at  the  time  is  there  any  contract  at  all ;  but  in  a  sale 
on  credit  there  is  a  contract  by  the  buyer  to  pay  the  price.  The 
seller    may   also   contract   to   deliver    the   possession  of  the  thing 

•See  2  367.  ' 

7  Ajb  to  Che  application  of  the  statute  of  fi'auds  to  sales  see  i  333. 
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sold  at  a  future  time,  the  delivery  of  possession  of  the  thing 
being  different  from  the  transfer  of  the  property  right  in  it, 
which  latter  is  the  essential  point  in  a  sale. 

2.  A  oontract  lo  make  such  a  transfer  at  a  future  time. 
This  is  more  properly  caUed  an  executory  agreement  or  contract  ^JjJJ^ 
of  sale.  In  the  dvil  law  a  sale  is  always  a  mere  contract,  ^'•^*- 
some  farther  act,  usually  delivery,  being  necessary  to  transfer  the 
ownership.  This  distinction  between  an  executed  sale  and  an 
executory  agreement  to  sell  is  of  great  importance,  though  the 
same  name,  sale,  has  unfortunately  been  applied  to  both. 

If  the  price  is  not  reckoned  in  money,  the  transaction  is  not  Exchange. 
a  sale  but  an  exchange ;  but  if  it  is  reckoned  in  money,  it  may  be 
paid  in  anything  that  the  parties  choose.  Thus  if  A  agrees  to 
let  B  have  his  horse  for  one  hundred  bushels  of  wht^at,  that  is 
an  exchange;  but  if  the  price  is  fixed  at  $100,  and  A  agrees  to 
take  his  pay  in  wheat  at  one  dollar  a  bushel,  it  is  a  sale.  The 
rules  for  exchanges  are  for  the  most  part  the  same  as  for  sales. 

Beal  property  can  not  be  transferred  by  sale,  a  deed  bein^     saies  or 

*^     *^      "^  ^  »  ©real  proiwty 

necessary ;  therefore  a  sale  of  real  property,  unless  by  a  deed  of 
baigain  and  sale,  is  always  a  mere  executory  contract.  But 
personal  property  can  be  transferred  by  sale  unless  some  other 
form  of  transfer  is  required  by  statute. 

605.  A  person   may   make   an   executory    contract   to   sell  ^ler  must 
anything,  whether  he  owns  it  or  not,  though  if  he  does  not  own 

it  he  may  be  unable  to  perform  his  contract  and  be  liable  in 
damages  for  its  breach.  But  as  a  general  rule  no  one  can  actually 
sell  a  thing  which  he  does  not  own.  Thus  if  A  wrongfully 
takes  B's  chattel,  even  by  mistake  suppo^^ing  it  to  be  his  own, 
and  sells  it  to  G,  who  pays  its  full  vulue  for  it  in  good  faith, 
the  sale  is  simply  void,  and  B  can  retake  the  chattel  from  C 
without  repaying  him  the  price.  G  must  get  back  the  money 
from  A,  if  he  can ;  that  is  no  concern  of  B's. 

606.  But  to  this  general  rule  there  are  certain  exceptioBs.  A  ^^X^o 
person  may  buy  the  produce  of  another  labor,  so  that  when  produced  ®'  ^*^°'' 
it  shall  be  at  once  the  property  of  the  buyer.     Thus  a  fisherman 

mav  sell  the  contents  of  the  next  haul  of  his  net,  so  that  the  fish 
that  it  contains,  which  while  they  were  swimming  in  the  sea  were 
the  property  of  no  one,  belong  to  the  buyer  as  soon  as  caught  and 
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at  no  time  to  the  fisherman.  This,  however,  is  perhaps  rather  a 
contract  for  the  hiring  of  labor  than  a  sale.      It  is  called  by  the 

mviicipeL  civilians  emptio  spei.    Another  case  of  emptio  spei  is  the  sale  of 

a  thing  whose  existence  is  uncertain,  mentioned  in  §  359. 
^J^JJ^^  A  person  may  sell  the  expected  fraits  or  increase  of  a  thing 

which  he  already  owns,  so  that  as  soon  as  they  come  into 
existence  they  shall  be  at  once  the  buyer's  property  without  any 
farther  act  of  delivery  to  him,  for  example  the  next  calf  bom  of 
his  cow.  This  applies  to  crops  to  be  raised  upon  the  seller's  land, 
provided  the  seed  has  already  been  sown ;  but  the  authorities  are 
in  conflict  as  to  whether  a  yet  unplanted  crop  can  be  sold* 
wixmij.  ^^  ^  person  makes  an  agreement  purporting  to  be  a  sale  of 

something  which  he  does  not  own,  and  warrants  his  title,  and  then 
afterwards  acquires  the  ownership,  he  is  estopped  to  controvert  the 
buyer's  right,  so  that  the  latter  becomes  the  owner  by  estoppeL 

^icqu'irSd*  -^°  agreement  for  the  sale  of  "  after  acquired  property,"  that  is, 

property,  ^f  property  which  the  seller  does  not  own  or  profess  to  own  at  the 
time  of  the  agreement  but  which  he  expects  to  acquire,  is  usually 
a  mere  executory  contract;  and  even  though  the  seller  afterwards 
acquires  the  property,  it  does  not  pass  to  the  buyer  by  the  mere 
force  of  the  agreement.  But  if  the  agreement  provides  for  the 
doing  of  some  act,  novtcs  actus  irUerveniens,  after  the  seller  has 
acquired  the  property,  in  order  to  transfer  the  ownership,  for  ex- 
ample if  it  gives  to  the  buyer  the  right  to  take  possession  of  it, 
a  '^  license  to  seize,"  then  the  original  agreement  may  operate  as 
a  titvlus  and  the  subsequent  act  as  a  modtts  acquirendi,*  and  the 
right  in  the  thing  be  transferred  to  the  buyer  without  the  neces- 
sity of  making  another  agreement  of  sale.  Thus  if  a  manufacturer 
agrees  to  sell  to  a  person  all  the  goods  of  a  certain  kind  that 
shall  be  made  in  his  factory  for  a  year,  the  contract  is  not  a  sale 
of  the  goods  so  as  to  cause  them  to  belong  to  the  buyer  as  £Burt  as 
they  are  made.  But  if  the  contract  provides  that  the  buyer  may 
come  and  take  them,  and  he  does  so,  they  become  his  property. 

Market  oyert.  607.  In  England  it  has  been  customary  from  ancient  times 
to  hold  in  certain  towns,  which  are  called  market  towns,  on  certain 
days,    which   are  called  market  days,  an  open  market  or  market 

8  See  1 278. 
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overt,  to  which  the  inhabitants  of  the  surrounding  country  and 
other  persons  resort  to  sell  and  buy  goods.  Generally  tolls 
are  charged  to  sellers  for  the  privilege  of  using  the  market. 
The  right  to  have  a  public  market  and  take  tolls  is  a  franchise, 
which  may  belong  to  the  lord  of  the  manor,  a  municipal  cor- 
poration or  private  persons.  In  London  every  week  day  is  market 
day,  and  every  place  where  the  business  of  selling  goods  is 
regularly  carried  on  is  a  market  overt  for  such  goods  as  the 
trader  professes  to  sell.  For  the  convenience  of  trade  in  such  q^^^^  olwt 
markets  the  common  law  provides  that  a  person  who  buys 
anything  in  market  overt  in  good  faith  shall  become  the  owner, 
even  though  the  seller  is  not  the  owner  and  has  no  right  to  sell. 
This  rule,  however,  is  subject  to  a  few  exceptions.  There  are  no 
markets  overt  in  the  United  States. 

608.     As  to  whether  any  given  agreement  is  a  complete  sale  tiu^^^JS^ 
or  a  mere  executory  contract  to  sell,  t.e.  as  to  the  precise  time  at 
which  the  transfer  of  the  right  from  the  vendor  to  the  vendee,  which 
is  called  the  passing  of  the  title,  takes  place,  this  depends  partly 
upon  rules  of  law  and  partly  upon  the  intention  of  the  parties. 

If  the  law  requires  the   right  to  le  transferred  by  a  formal    ^J^^ 
juristic  act,  any  agreement   in   which  the  required   forms  are  not 
observed  is  a  mere  executory  contract. 

If  the  thing   sold   is  not    specific,  e.gr.  if  A  agrees  to  sell  to  snieofnoa- 
B    one   hundred   barrels    of  flour   of   a   certain    quality    without     *»»"*«»• 
specifying  what  barrels,  the  title  will  not  pass  until  the  goods  are 
delivered  or  at  least  are  so  far  set  apart  and  appropriated  to  the 
contract  that  the  seller   has   no   longer   the   power  to  change  his 
mind  and  substitute  other  goods.     But  if  the  goods  sold  are  partg^j^^^^^^ 
of  a    specific  mass,  for   example   if  A   agrees    to   sell  to  B  one    '^2!^^ 
hundred  bushels  of  wheat   out   of  the   wheat  which  he  then  has 
in   a    certain  warehouse,  or  ten  sheep  out  of  a  flock  of  fifty,  the 
parties  may,  if  they  choose,  agree  that  they  shall  at  once  become 
owners   in   common    of  the    entire    mass   in   proportion    to  their 
respective   shares.     Where  the   parties  have  not  clearly  expressed 
their  intention'  on  this  point,  there  is  some  conflict  in  the  authorities 
as  to  when    such  an  intention    is   to   be    presumed,    and  various 
distinctions  have  been  drawn  which  are  too  minute  to  be  here  gone   s.Mection  of 
into.     The  selection   out   of   the    mass  of  the  particular  things  or    ^**  giid^^* 
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portion  to  be  delivered  l)elongs  to  the  party  who  is  to  do  the 
first  act  toward  delivery;  that  is,  if  the  seller  Ls  to  make  the 
delivery  he  generally  makes  the  selection,  but  if  the  buyer  is  to 
come  and  take  the  goods  the  selection  is  in  most  cases  to  be 
made  by  him. 
Sale  o'  In  the  sale  of  a   specific   chattel,  the  time  when  the  title  Ls 

specific  * 

chattels.  ^  pg^gg^  ^j,  whether  the  agreement  is  a  present  sale  or  an 
executory  contract,  depends  upon  the  will  of  the  parties ;  they 
may  make  any  sort  of  an  agreement  that  they  please.  But  in 
the  absence  of  any  agreement  to  the  contrary,  the  general,  nile 
is  that  the  thing  sold  becomes  the  property  of  the  buyer 
immediately,  even  before  delivery ;  that  is,  deliver}'  is  not  generally 
necessary  to  perfect  the  sale  of  a  specific  chattel.  Thus  if  A 
sells  to  B  his  horse  which  is  at  that  time  in  his  stable  at  a 
distance  from  the  place  of  sale,  and  B  agrees  to  come  the  next 
day  and  take  the  horse  and  pay  the  prioe,  the  horse  becomes  at 
once  the  property  of  B,  and  if  it  dies  before  the  time  of  delivery 
B    must    nevertheless    pay    the    price.      Refi   perz^    domino.      If 

^dySo?^  however  the  chattel  is  not  yet  in  a  condition  to  be  delivered  but 
delivery.  gQ^ething  reiua^ns  to  be  done  to  it  to  fit  it  for  deliver}-,  the 
title  does  not  pass  by  the  mere  agreement  of  sale.  If  something 
is  to  be  done  not  to  fit  it  for  delivery  but  merely  to  ascertain 
the  price,  such  as  weighing  or  measuring,  the  rule  is  different  in 
different  jurisdictions. 

Delivery  to  AQQ      Wlicu  delivery  is  necessarv  to    paas  the  title,  delivery 

to  a  common  carrier  for  transportation  to  the  buyer  is  usually  suffi- 
cient. If  A  orders  goods  from  B  by  letter,  and  B  ships  the  goods 
to  A  by  vessel  or  ra-ilroad,  the  goods  generally  become  the  property  of 
A  as  soon  as  they  are  put  on  board.  A  sale  of  goods  "  free  on 
board  "  means  that  the  seller  Ls  to  pay  the  expense  of  deliver}' 
to  the  carrier,  but  not  the  earner's  charges  for  transi)ortation. 

stoppage  in  610.     If  goods  are  sold  on  credit  and  forwarded  to  the  buyer 

by  a  common  carrier  or  by  any  carrier  who  is  not  the  buyer's 
agent  or  servant,  and  the  buyer  becomes  insolvent,  the  seller  may 
stop  the  goods  at  any  tune  before  they  have  reached  the  end  of 
the  transit  and  come  into  the  buyer's  possession  or  control,  and 
retake  them,  even  though  they  have  become  the  property  of  the 
buyer  and  the  time  of  the  credit  has  not  expired.  This  is  called 
stoppage  in  transitu. 
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611.  In    the    sale    of  a   chattel,    if   immediate   deliveiy  is  ^^Jil"*  *lfnd 
possible  and  the  parties  do  not  otherwise  agree,  it  is  implied  that    P*y™«"^ 
the  chattel  is  to  be  delivered  and  the  price  paid  at  once ;  and  if 

the  parties  separate  without  doing  so,  the  sale  is  off.  But  they 
may,  if  they  see  fit,  contract  for  delivery  or  payment  at  a 'future 
time.  Grenerally  in  a  Bale  the  delivery  of  the  thing  sold  and  the  ^*^t*a» 
payment  of  the  price  are  concurrent  conditions,  the  seDer  need  «>»<^t*on«- 
not  deliver  unless  he  is  paid  or  the  buyer  pay  unless  he  receives 
delivery.  K  however  different  times  are  fixed  for  dehvery  and 
payment,  or  if  the  sale  is  on  credit,  this  is  not  so ;  but  in  such 
a  case  the  act  which  is  to  be  done  first  is  usually  a  condition 
precedent  to  the  other. 

The   general  rule  is  that   the  thing  sold  is  to  be  delivered  in     ^JJ^f 
the  place  where  it  happens  to  be,  that  is,  the  buyer  must   come 
and  take  it  and  the  seller  need  not  forward  it  to  him.      K  it  is 
sent  to  the  buyer,  he  may  have  a  reasonable  opportunity  to  examine  jj^j^jni^^tio^ 
it  before   acceptance,  and  may  reject   it   if  it   is  not   the  same  "^^y  "Jj^**~ 
thing,  or  in  the  case  of  the  sale  of  a  non-specific  thing  the  same 
Knd    of  thing,   which   he  bought  or  ordered;    but  as   a  general 
rule  he  can  not  reject  it  merely  because  it  is  defective  or  of  bad 
quality.     K  he   rejects  it,  he    need  not  send  it  back,  but  should 
notify  the  seller.     He  may,  if  he  chooses,  store  it  in  some  proper 
place  at  the   seller's   risk   and    expense ;  but  if  he  does  not,   he 
must  not  abandon  it,  but  must  take  care  of  it  for  the  seller. 

612.  When    a    chattel    is   sold    the    possession  of  it    ought  ^j^^^^'JJn 
r^ularly  to  be  delivered  to  the  buyer.     K  it  is  suffered  to  remain    ^^  ▼•n^or. 
in  the  seller's  possession,  there    is  a  certain   presumption  that  the 

sale  was  only  a  pretended  one  and  that  it  was  fraudulent  as 
against  the  creditors  of  the  seller  or  any  person  to  whom  he  may 
afterwards  sell  or  mortgage  the  chattel,  so  that  such  persons  may 
dii^regard  the  previous  sale  and  seize  or  keep  the  chattel.  As  to 
the  nature  and  strength  of  this  presumption  three  different  rules 
prevail  in  different  places, 

(1)     That   the    presumption    is    a   conclusive    presumption  of  Pre«umpUoM 

of  fnnd. 

law,  which  can  not  be  rebutted  by  proof  that  the  ti-ansaction  was 
in  fact  free  from  fraud;  though  it  may  be  by  showing  some 
reason  for  the  seller^s  retention  of  possession  which  the  law  regards 
as  sufficient. 


422 


PRIVATE  LAW. 


yftimatj. 


FiA«nt 


BzpreM  and 

Implied  war- 

xantiei. 


Implied 
warranty 

of  title. 


(2)  That  it  is  a  prima  facie  presumption  of  law  only,  which 
the  parties  may  rebut  by  evidence  of  good  faith  and  honest  inten- 
tion on  their  part. 

(3)  That  the  presumption  is  merely  one  of  fact;  t.c.  that 
the  retention  of  possession  by  the  vendor  is  some  evidence  to  show 
fraud,  but  that  the  question  whether  the  transaction  was  in  &ct 
fraudulent  is  one  of  pure  fact  to  be  decided  upon  all  the  evidence. 

613.  A  warranty  is  a  contract  made  by  the  seller  with  the 
buyer  about  the  thing  sold.  It  is  a  separate  and  collateral  con- 
tract, not  a  part  of  the  sale,  though  usually  made  in  connection 
with  it.  K  it  is  entered  into  at  the  time  of  the  sale  in  the 
course  of  the  same  transaction,  the  consent  of  the  vendee  to  buy 
is  a  sufficient  consideration  for  it;  but  if  made  afterwards,  it 
requires  a  new  consideration.  A  warranty  is  either  of  title,  t.e. 
that  the  seller  has  the  right  which  he  agrees  to  transfer  and 
may  lawfully  and  effectually  transfer  it,  or  of  quality,  i.e.  that 
the  thing  sold  has  certain  qualities,  for  example  that  a  horse  is 
sound  and  free  from  vice.  A  general  warranty  that  the  thing  is 
sound,  perfect  or  in  good  condition  does  not  extend  to  patent  and 
obvious  defects  discoverable  by  ordinary  examination,  if  the  buyer 
has  an  opportunity  to  inspect.  Thus  if  a  carriage  were  sold  with 
a  warranty  that  it  was  in  perfect  condition,  and  it  lacked  one 
wheel,  that  would  not  be  a  breach  of  the  warranty.  The  war- 
ranty would  be  construed  to  mean  that  it  was  otherwise  perfect. 
But  if  the  carriage  was  in  some  distant  place  where  the  buyer 
could  not  see  it,  and  he  did  not  know  of  the  defect,  the  rule 
would  be  different. 

A  warranty,  like  other  contracts,  may  be  express  or  implied. 
The  parties  may  make  any  kind  of  an  express  warranty  that  they 
please.  A  warranty  is  not  implied  against  the  expressed  intention 
of  the  parties,  but  in  the  absence  of  such  a  contrary  intent  the 
law  implies  certain  warranties. 

If  the  goods  sold  are  not  specific,  the  seller  impliedly  war- 
rants his  title  In  England  the  same  principle  applies  even 
though  they  are  specific ;  but  in  the  United  States  the  rule  best 
supported  by  the  authorities  seems  to  be  that  the  seller  of  a 
i^edfic  chattel  is  only  deemed  to  warrant  his  title  if  the  chattel 
at  the  time  of  the  sale  is  in  his  possession. 
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As  a  general   rule   there   is   no   implied  warranty  of  quality  ^"JJlJJ^Jj 
when  a  thing  is  sold.     The   role   of  law   is   cavecU   emptor.    If     v^^t^. 
the  buyer  does  not  exact  an  express  warranty,  he  must  take  the 
thing  with   all   its   defects.    However  in  a  few  cases  wananties 
of  quality  are  implied. 

When  the  seller  of  a  chattel  is  also  the  manufacturer  there  is  v^*^ah!^ 
in  general  an  implied  wairanly  that  the  artide  is  free  from  latent 
defects  due  to  bad  materials  or  bad  workmanship,    at   least   such 
defects   as  the  maker  could  have  detected  and  prevented  by  the 
use  of  due  care. 

Also  if  an  article  is  ordered  from  a  maker  for  a  particular 
purpose  of  which  the  maker  has  notice,  he  is  usually  held  to 
impliedly  warrant  that  the  article  shall  be  reasonably  fit  for  that 
purpose  so  frir  as  depends  upon  materials  and  wokmanship. 

The   authorities  differ  as  to  whether   in   the   sale   of  provi-  ^21^?*" 
sions   there   is   an   implied   warranty  by  the  seller  that   they  are   **'**^  **"' 
wholesome,  so  fiEur  as  that  depends  upon  their  sound  condition  and 
freedom   from   impurities.      Probably   there   is   such   a   warranty 
when  they  are  sold  to  consumers  for  use,  but  when  they  are  sold 
as  merchandise  between  merchants  the  rule  is  very  doubtful. 

In  the  sale  of  commercial  paper,  such  as  bills  of  exchange  and  ^^^Ji^' 
promissory  notes,  there  is  an  implied  warranty  that  the  signatures      J^***'* 
on  the  paper  are  genuine  and  the  parties  capable  of  contracting, 
and  also  that,   so  far  as  the  seller  knows,  the  instrument  is  not 
worthless  because   of  the  insolvency  of  the  parties  to  it  and  has 
not  been  dishonored. 

614.  Since   a   warranty   is   a   separate    contract   from   the    br^^f 
sale,  a  breach   of  the  warranty  does  not  make  the  sale  voidable.    ^'^^^'^ 
The  buyer  can  not  refuse    to  accept  the  thing  bought  or  can  not 

return  it  after  acceptance  and  demand  repayment  of  the  price, 
because  it  is  not  what  it  was  warranted  to  be.^®  His  only  remedy 
is  to  sue  the  seller  for  the  breach  of  his  contract  of  warranty. 
At  common  law  a  breach  of  warranty  was  also  r^arded  as  a  land 
of  fraud,  and  could  be  sued  for  as  a  tort ;  but  that  is  probably 
not  the  law  at  present. 

615.  A.  bill  of  sale  is  a  written  transfer   or   assignment  of  buis  of  aitb 

M  In  some  of  the  United  States,  howeyer,  he  may  resoind  the  nla 


424  FBIVATE  LAW. 

personal  property  other  than  chattels  real     It  may  be  under  seal 
or  not  as  the  parties  choose^  bat  usoaDy  is  not.     If  made  without 
consideration,  it  amounts  to  a  gift. 
Dedication.  616.    Dedication   to   the   public,  which  consists  in  putting  a 

thing  into  a  situation  where  it  is  open  to  public  use  with  an 
intention  to  confer  upon  Hie  public  a  right  of  use,  is  a  kind  of 
gift,  and  as  in  the  case  of  giffcs  generally  the  acceptance  may  be 
presumed.  An  author  dedicates  his  work  to  the  public  when  he 
publishes  it  without  having  it  copyrighted.  Ihe  most  conmiun 
case  of  the  dedication  of  material  things  is  where  a  person  makes 
a  new  road  and  throws  it  open  to  the  public  for  use  as  a  high- 
way.  Acceptance  here  is  by  the  public  actually  making  use  of  it 
or  by  the  proper  hi^way  authorities  taking  charge  of  it  in  the 
name  of  the  public. 
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CHAPTER    XLiy. 

DEEDS  OF  EEAL  PROPERTY. 

617.     No  particular  form  of  words  is  absolutely  required  in  a    Form  and 
deed  of  real  property  except  the  word  heirs  or  successors  to  convey  oonTeywxoe. 
a  fee  and  words  of  procreation  for  a  fee  taiL     But  certain  forms 
have  heen  established  by  usage.     The  regular  and  usual  parts  of 
a  deed  of  conveyance  are  as  foilows. 

(1.)  The  premises.  This  part  of  the  deed  contains  the  Pnnni«ds. 
introductory  words;  the  names  and  descriptions  of  the  parties; 
the  date  in  an  indenture ;  any  recitals  or  statements  which  may 
be  necessary  or  useful  for  a  proper  understanding  of  the  matters 
afterwards  mentioned  in  the  deed,  which  are  usually  introduced  by 
the  word  "  whereas ; "  the  statement  of  the  consideration  and  an 
acknowledgement  of  its  receipt,  though  in  common  law  deeds  a 
consideration  is  not  necessary  to  make  the  deed  valid  unless  the 
case  is  one  where  a  gift  would  be  j»n\sumed  fraudulent;*  the 
operative  words,  that  is,  the  words  which  express  the  conveyance, 
which  are  usually  inserted  twice,  once  in  the  j)erfect  and  once  in 
the  present  tense,  t.g,  "have  given  and  granted  and  do  by  these 
presents  give  and  grant ; "  and  the  description  of  the  property 
conveyed,  t.e.  of  the  thing,  the  description  of  the  estate  or  right 
usually  and  regularly  coming  elsewhere,  though  sometimes  inserted 
here.  From  the  description  of  the  land  being  usually  Ibund  in 
the  premises  of  the  deed,  the  word  premises  has  come  into  general 
use  to  denote  the  land  itself. 

(2.)  The  habendum  and  tenendum,  rendered  in  English  by  Habfndum 
the  words  "  to  have  and  to  hold,"  The  office  of  the  habendum 
is  to  specify  the  estate  griinted,  c,<j.  in  a  conveyance  of  a  fee 
simple  the  habendum  si)ecifies  that  the  estate  is  to  be  held  to 
the  grantee  "  and  his  heirs  forever."  The  original  purpose  of  the 
tenendum  was  to  describe  the  tenure  on  which  the  estate  was  to 
l)e  held ;  but  that  is  now  omitted  and  the  tenendum  is  reduced 
to  the  mere  words  "  and  to  hold." 


1  See  I  321. 
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^a^njS^^^'  (^0    ^^  reddendum   or   reservation ;    whereby  the  grantor 

^°*-  reserves  to  himself  some  new  right  out  of  what  he  has  granted. 
A  reservation  differs  from  an  exception,  in  that  by  the  latter 
some  part  of  the  thing  itself  which  is  granted  is  excepted  out  of 
the  operation  of  the  deed,  whereas  by  a  reservation  a  new  right 
is  created.  Thus  if  a  man  conveys  the  whole  of  his  farm  except 
a  certain  piece  which  is  used  as  a  buiying  ground,  that  is  an 
exception,  the  burying  ground  is  a  part  of  the  farm  itself;  but  if 
in  the  conveyance  he  reserves  to  himself  a  right  of  way  across 
the  land  conveyed,  that  is  a  new  easement.  A  reservation  must 
be  to  the  grantor  himself  or  to  some  one  of  the  grantors,  not  to 
a  stranger;  except  that  feudal  services  due  to  the  lord  may  be 
reserved  to  him.  If  rent  is  to  be  paid,  that  is  a  proper  subject 
of  a  reservation,  and  should  be  inserted  in  the  reddendum.* 
There  may  be  also  a  covenant  by  the  tranferee  to  pay  rent 
Generally  when  rent  is  reserved  a  covenant  to  pay  it  is  also 
inserted.  The  usual  form  of  words  in  the  reddendum  is  "yielding 
and  paying"  for  rent  and  services,  and  "reserving  and  excepting '* 
for  easements.  An  exception  may  be  mentioned  in  the  description 
of  the  thing  conveyed  in  the  premises,  or  immediately  after  the 
reddendum. 

Conditiona.  (4.)    Conditions,    when   there   are   any,  generally  follow  the 

reddendum,  iniToduced.  by  the  words,  " on  condition,"  "provided" 
or  "  the  condition  of  this  deed  is  such  that  if." 

OoT«nBiitB.  gl8.    (5.)    Covenants,  or  contracts  between  the  parties,  often 

occur  in  deeds   of  conveyance.     What  are   called   the  usual  con- 
venants,   or  collectively  full  convenants,  are   the  following,   which 
are  made  by  the  grantor  to  the  grantee. 
Seisiii.  The  covenant   of  seizin,   that   the   grantor  is  well  seized  of 

the  premises  and  has  good  right  to  convey  them,  means  that  at 
the  time  of  making  the  deed  he  has  actual  seizin  of  a  freehold 
estate  in  the  land  which  he  can  convey  by  the  deed.  It  refers 
to  the  present,  not  to  the  future,  and  is  broken,  if  at  all,  as 
soon  as  the  deed  is  delivered.  Such  a  covenant,  however,  would 
be  satisfied  if  the  grantor  had  any  freehold '^  estate,  even  a 
defeasible  one  as  a  disseizor;   hence   it   is   customary  for  him  to 

s  See  2  523. 
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oovenant  that  he  is  seized   of  a   good  and  indefeasible  estate  in 
fee  simple,  or  whatever  estate  he  claims  to  have. 

The  covenant  for  quiet  enjoyment  is  to  the  effect  that  the 
grantee  shall  quietly  possess  and  enjoy  what  is  granted  him  without 
any  interference  by  the  grantor  or  his  successors  or  any  one  hav- 
ing a  lawful  claim  to  the  premises.  This  does  not  bind  the 
grantor  to  protect  the  grantee  against  the  wrongful  acts  of  out- 
siders,  for  which  he  is  not  responsible,  but  means  that  there  shall 
be  no  one  who  shall  have  a  right  to  interfere.  This  covenant 
looks  to  the  future,  and  is  not  broken  till  an  interference  actually 
takes  place. 

The  covenant  against  incumbrances  is  that  there  are  at  the  ^^^ 
time  of  the  conveyance  no  mortgages,  liens,  easements,  charges 
or  burdens  of  any  kind  on  the  land.  K  there  are  any  such, 
they  should  be  mentioned  and  excepted  out  of  the  covenant- 
This  covenant  also  can  be  broken  only  at  the  time  when  it  is 
made. 

The  covenant  for  farther  assurance  provides  that  if  for  any 
reason  the  deed  shall  be  found  not  to  convey  all  that  it  purports 
to  convey,  e.g.  because  of  any  informality  or  because  the  grantor 
has  not  such  an  estate  as  he  supposes  himself  to  have,  he  will 
make  or  procure  to  be  made,  on  request,  any  farther  deed  or 
aasarance  that  may  be  necessary.  Formerly  it  was  very  common 
to  insert  a  covenant  that  the  grantor  would  levy  a  fine  or  suffer 
a  recovery  at  the  grantee's  request. 

619.  Warranty  is  a  covenant  whereby  the  grantor  agrees  wnrrautj 
to  warrant  and  defend  to  the  grantee  the  estate  granted.  This 
does  not  bind  him  to  defend  it  against  the  acts  of  mere  wrong- 
doers, but  against  all  claims  and  attacks  by  persons  deriving  their 
title  from  him  or  asserting  a  title  superior  or  paramount  to  his 
own,  e.g.  if  the  grantor  was  a  mere  usurper  or  a  person  who 
had  taken  possession  of  the  land  on  the  death  of  the  preceding 
tenant  mistakenly  supposing  himself  to  be  heir  to  the  latter,  he 
would  be  bound^^o  defend  bis  grantee  against  the  claims  of  the 
rightful  tenant  or  heir.  A  covenant  of  warranty  is  not  broken 
until  the  grantee  is  actually  evicted  by  the  adverse  claimant.  In 
ancient  times  the  warrantor  in  such  a  case  was  bound  to  give 
the  grantee  other  lands   of  equal  value;   but  at  present  he  must 
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make  a  compensation  in  money.  If  the  grantee,  on  being  sued 
by  the  adverse  claimant,  vouches  or  calls  in  the  warrantor  to 
defend  for  him,  as  he  may  do,  a  judgment  against  him  is  con- 
clusive evidence  against  the  vouchee  that  the  warranty  has  been 
broken,  and  he  may  have  at  once  a  judgment  for  compensation 
against  the  vouchee. 

waSi'ntl^s  Even  without  an  express  warranty,  a   contract   of  warranty 

is  sometimes  implied.  In  a  feofftnent  the  operative  word  was 
do  or  dedi,  and  generally  the  use  of  that  word  or  its  English 
equivalent  "  give "  or  "  have  given ''  in  a  conveyance  of  land 
imports  a  warranty.  Also  if  after  a  partition  or  exchange  of 
heritable  lands  one  party  is  evicted  under  a  superior  title,  the 
others  shall  compensate  him  for  his  loas,  because  they  enjoy  the 
equivalent;  and  when  on  a  conveyance  in  tail  or  for  life  rent  is 
reserved,  the  reversioner  and  his  heirs  to  whom  the  rent  is 
payable  are  under  a  similar  obligation.  However  in  some  of  the 
United  States  implied  warranties  in  conveyances  of  land  are 
abolished  by  statute. 

Conveyanco  If  a   porsou  makos   a   conveyance  with  warranty  of  land  in 

by  Mtoppel. 

which  he  has  at  the  time  no  estate  or  has  not  the  estate  which 
he  pretends  to  convey,  and  afterwards  he  acquires  an  estate,  he 
is  estopped  by  his  warranty  from  ever  setting  up  any  claim  to 
the  land,  so  that  his  deed,  which  was  at  the  first  void,  becomes 
eflfectual  by  this  estoppeL 
J^M^nty  (J20.     An    express  warranty  is  usually  made  by  the   grantor 

in  terms  for  himself  and  his  heirs.  In  such  a  case  the  rule  that 
a  person  may  bind  his  heir  by  his  specialty  contracts  to  the 
extent  of  the  assets  which  the  heir  receives  from  him  applies. 
As  to  the  heir  a  warranty  is  lineal  or  collateral.  K  the  heir 
collateral  could  havo  succecded  to  the  land  to  which  the  warranty  applies 
from  or  through  the  ancestor  who  made  the  warranty,  it  is 
lineal;  otherwise  it  is  collateral.  For  instance,  if  a  father  con- 
veys with  warranty  his  own  land  which  would  have  descended  to 
his  son,  this  is  a  lineal  Warranty  as  to  the  son.  But  if  a 
married  woman  should  die  seized  in  fee  simple  of  land  and 
leaving  a  husband  and  a  son,  and  the  husband,  not  being  his 
wife's  heir  but  taking  a  life  estate  in  the  land  after  her  death 
as  tenant  by  the  curtesy,  should  make  a  conveyance  of  it  in  fee 
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with  warranty,  this  warranty  would  be  collateral  as  to  the  son,  who 
would  be  heir  to  both  his  parents,  but  would  inherit  that  parti- 
cular land  from  his  mother  and  not  from  his  father. 

Under  either  kind  of  warranty  the  obligation  of  the  heir  to  o/'JJJ^jJq^ 
give  the  grantee  other  lands  in  case  he  was  evicted  was  condi- 
tional upon  the  heir  receiving  from  the  warranting  ancestor  by 
descent  assets  sufficient  to  enable  him  to  do  so.  But  if  the  war- 
ranty was  a  lineal  one,  the  heir,  whether  he  received  assets  or  not, 
could  never  himself  set  up  any  claim  to  the  very  land  warranted; 
because  if  he  had  other  assets,  still  there  would  be  no  gain  in 
his  taking  the  land  from  the  grantee  only  to  replace  it  by  other 
land,  and  if  he  had  no  other  assets,  then  if  he  successfully 
asserted  a  right  to  the  warranted  land,  that  would  at  once 
become  assets  in  his  hands  and  he  would  be  obliged  to  restore  it 
to  the  grantee.  The  same  would  be  true  in  case  of  a  collateral 
warranty,  if  the  heir  received  other  assets  from  the  warranting 
ancestor ;  there  would  be  no  reason  for  permitting  him  to  oust 
the  grantee  from  the  land  warranted  when  he  would  at  once 
come  under  an  obligation  to  give  him  other  land  of  equal  value. 
But  the  rule  as  to  collateral  warranties  was  extended,  contrary  .to 
both  justice  and  logic,  to  cases  where  the  heir  received  no  assets 
from  the  warranting  ancestor.  If  he  had  any  other  right  to  the 
land,  he  nevertheless  could  not  assert  it  aginst  his  ancestor's 
warranty.  Thus  in  .the  instance  jast  mentioned  of  a  son  taking 
land  by  descent  from  his  mother  and  being  also  heir  to  his 
father,  he  would  be  bound  by  his  father's  warranty  even  though 
he  had  in  fact  inherited  nothing  from  him.  The  reason  for  this 
is  said  to  have  been  the  possibility  that  the  heir  might  at  some 
time  receive  something  indirectly  from  or  though  the  ancestor.  At  ^coiiltcmr^ 
present  collateral  warranties  have  in  most  places  been  abolished.     ^^"^^^^««- 

621.  Covenants  contained  in  a  deed,  or  aCTeeraents  in  a  cov^nattc, 
lease  even  though  not  under  seal,  sometimes,  as  the  expression  is,  ti»oi'ii^^ 
"  run  with  the  land.''  That  means  that  they  may  be  enforced 
by  or  against  not  only  the  immediate  parties  but  those  who 
succeed  to  their  rights  in  the  land.  Thus  if  A  conveys  land  to 
B  and  warrants  his  title,  and  B  afterwards  conveys  to  C,  and  C 
is  evicted  by  some  one  having  a  paramount  title,  C  may  sue  A 
for  the  breach  of  warranty.     This  was  permitted  at  common  law, 
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contrary  to  the  general  common  law  rale  that  contract  rights  are 
not  assignable. 

At  law  only  such  covenants  run  with  the  land  as  relate  to 
Und^at  ut.  the  possession  or  use  of  the  land  itself  or  something  in  ease 
upon  it  at  the  time  of  the  covenant.  Thus  those  of  the  usual 
covenants  mentioned  above  which  relate  to  the  fiiture  run 
with  the  land  so  that  they  enure  to  the  benefit  of  any  fiiture 
tenant,  and  the  burden  of  a  covenant  to  keep  existing  buildings 
in  repair  rests  upon  any  one  who  becomes  tenant,  so  that  he  can 
be  sued  for  non-performance.  But  a  covenant  by  a  grantee  or 
lessee  to  erect  new  buildings  upon  the  land  is  personal  only  and 
does  not  run  with  the  'land,  those  buildings  not  being  in  esse  at 
the  time  of  the  covenant ;  and  the  same  is  true  of  a  covenant 
to  do  some  act  not  connected  with  the  land  at  all,  for  instance, 
to  pay  a  sum  of  money. 

At  common  law  no  covenants  ran  with  the  reversion ;  that 
is,  if  a  lessee  covenanted  to  pay  rent  or  the  lessor  to  make  repairs, 
and  then  the  lessor  granted  away  his  reversion,  the  covenants 
could  not  be  enforced  by  or  against  the  new  landlord.  But  by  a 
startute  of  32  Henry  Vlli  such  covenants  run  also  with  the 
reversion.  And  even  at. at  common  law  if  rent  was  reserved  in 
a  deed,  and  the  reversioner  granted  away  his  reversion,  the  new 
reversioner  was  entitled  to  the  rent,  which  was  incidental  to  the 
reversion. 

But  in  equity  the  rule  is  wider.  Any  contract  touching  land 
may,  if  the  parties  choose,  be  made  to  run  with  the  land  or 
the  reveraon,  so  that  a  court  of  equity  will  enforce  it  in  favor 
of  or  against  a  future  tenant  or  reversioner,  or  even  in  favor  of  or 
against  a  tenant  of  other  land,  unless  the  tenant  acquired  his  estate 
for  valuable  consideration  without  notice  of  the  contract,  in 
which  case  the  general  principle  applies  that  an  equity  attaching 
to  a  right  in  rem  will  not  be  enforced  against  a  person  who 
acquires  the  right  in  good  faith  and  for  a  valuable  consideration.  $ 
Thus  if  the  owner  of  a  large  tract  of  land  divides  it  into  build- 
ing lots  and  sells  and  conveys  the  lots  to  different  purchasers, 
inserting  in   each    deed   a   restriction    against  certain  uses  of  the 
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land  which  are  calculated  to  make  the  neighborhood  tindesiiable 
for  residence,  such  as  the  carrying  on  of  certain  trades,  a  pur- 
chaser of  any  lot  may  usually  enforce  the  restriction  in  equily 
against  the  purchaser  of  any  other  lot,  though  he  was  not  a 
party  to  the  latter's  deed. 

A  covenant  running  with  the  land,  which  is  a  mere  contract 
creating  a  right  in  personam  only,  must  be  distinguished  from 
the  grant  of  an  easement  in  the  land  or  fix)m  a  charge  upon 
the  land,  which  creates  a  right  in  rem  in  the  land  itself. 

622.  At  the  end  of  the  deed  comes  the  conclusion  or 
attestation  clause,  mentioning  the  execution  of  the  deed  and  the 
date  or  referring  back  to  the  date  mentioned  in  the  premises. 
This  usually  begins  with  the  words:  "In  testimony  whereof 
Then  follow  the  signatures  and  seals  of  the  parties. 

Deeds  of  land  must  now  be  attested  by  witnesses  or  acknow- 
ledged by  the  parties  before  some  public  officer  appointed  for  that 
purpose.  Sometimes  both  witnesses  and  acknowledgement  are 
required. 

623.  Deeds  may  be  divided  into  common  law  deeds  and 
deeds  operating  under  the  statute  of  uses.  The  former  will  be 
first   considered. 

Feoffinent,  as  already  explained,  was  a  juristic  act  by  which 
any  freehold  estate  in  corporeal  things  could  be  created.  At 
first  it  was  merely  oral  or  symbolic,  but  in  course  of  time 
deeds  of  feoffinent  came  to  be  used,  and  the  statute  of  frauds 
made  oral  feofihients  invalid.  The  deed  of  feoffinent  is  the 
oldest  and  simplest  of  all  the  common  law  deeds,  and  is  the 
appropriate  form  for  the  conveyance  of  an  estate  in  fee  simple. 
Indeed  it  is  the  only  common  law  deed  by  which  a  fee  simple 
can  be  conveyed.  The  usual  operative  words  were  "give"  or 
"have  given,"  {do  or  dedi),  though  "grant,"  "enfeoff"  or  other 
equivalent  words  might  be  used.  A  deed  of  feoffinent  had  to  be 
followed  by  lively  of  seizin,  without  which  it  had  no  effect  as  a 
conveyance.   But  livery  of  seizin  is  now  abolished. 

624.  A  gift  is  the  proper  conveyance  for  a  fee  tail.  It 
has  the  same  operative  words  as  a  feoffinent,  and  is  exactly 
similar  to  it  in  form  save  for  the  insertion  of  the  words  of  pro- 
creation which  are  necessary  to  make  an  estate  tail.     It  too  must 
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be  followed  by  livery  of  seizin.  The  word  gift,  however,  is  often 
applied  to  a  feoffiuent. 

Gntnt.  625.     A  grant,  concessio,  is  the  regular  common  law  method 

of  conveying  incorporeal  hereditaments.  It  is  substantially  similar 
in  form  to  a  feoffinent,  and  the  words  gift  and  grant  are  often 
used  interchangeably,  and  the  parties  to  any  transfer  of  property 
rights  are  often  called  grantor  and  grantee.  The  ordinary 
operative  words  are  "  have  given  and  granted  "  (dedi  et  concern.) 
Things  lyinjp  Qu  a  ffTaut  of  an  incorporcal  thini?   there    can   of  course    be    no 

in  ipant.  Hvery  of  seizin ;  for  which  reason  such  things  are  said  to  lie 
in  grant,  while  corporeal  things  lie  in  Uveiy.  An  estate  in 
expectancy  in  a  corporeal  thing,  though  it  can  not  be  created 
by  grant,  yet  lies  in  grant  after  it  has  been  created  e.g.  a 
remainder  in  land  created  by  feoffinent  or  gift  may  be  conveyed 
by  grant. 
Lease.  626.     A  Icasc  or  demise  is  a  conveyance  for  life,  for  years  or 

at  will,  usually  but  not  necessarily  reserving  rent,  made  by  a  person 
who  has  a  larger  estate,  so  that  a  reversion  is  left  in  the  lessor. 
The  ordinary  operative  words  are  "  demise,  lease  and  to  farm  let " 
(demisiy  conceasi  et  ad  Jirniam  traditu)  Farm  meant  originally 
provisions,  then  rent,  because  rents  were  in  ancient  times  com- 
monly payable  in  kind.  A  farmer  (^mariua)  was  one  who  held 
his  lands  upon  rent.  Afterwards  farm  came  to  signify  the  land 
itself.  Livery  of  seizin  was  necessary  at  common  law  if  the  estate 
granted  was  a  freehold;  and  in  other  cases  the  lessee  must  enter 
under  his  lease,  as  is  still  the  law;  until  this  is  done  he  has 
only  interesse  termini.  For  an  estate  less  than  freehold  the 
common  law  did  not  require  a  deed^  but  a  lease  for  years  or 
at  will   could   be    made  by  an   unsealed  writing    or   even  orally. 

statute  of    The   statute    of  frauds,   however,   requires  leases  for   more   than 
three  years   to   be   in  writing.     Regularly   a   lease  made  by  any 

Duration  of  tenant   has    no   force    beyond  the  duration    of  the  estate  of  the 
ease,     jggg^j.^  gjj^^   ^jj^   estate     conferred  by  it  is  a  part  of  the  lessor's 

estate  and  must  come  to  an  end  with  that.  ^.Thus  if  a  tenant 
in  tail  or  for  life  makes  a  lease  for  a  hundred  years,  as  he 
may  do,  because  the  estate  for  years  is  a  less  estate  than  his 
own,  the  lease  is  good  so  long  as  he  livas,  but  is  invalid 
after  his   death    against   the   heir   in   tail  or  the  remainderman 
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or  reversioner.  In  some  cases,  however,  statutes,  known  as  Powento 
enabling  statutes,  have  conferred  upon  certain  tenants  power  to 
grant  leases  for  terms  of  years  which  may  extend  beyond  the 
duration  of  their  own  estates,  and  similar  powers  are  often  given 
by  will.  Thus  if  a  tenant  in  fee  simple  dies  and  leaves  his  land 
to  his  wife  for  her  life,  he  may,  for  the  purpose  of  enabling  her 
to  get  the  benefit  of  the  land  more  fully,  empower  her  to  make 
leases  of  it  which  may  extend  beyond  her  own  life. 

627*  An  exchange  is  a  mutual  gift  of  equal  estates,  not  Ezchang*. 
neceasary  equal  in  value  or  in  the  quantity  of  land,  but  in  the 
quantity  of  right,  as  fee  simple  for  fee  simple,  a  term  for  a  term 
of  equal  length ;  but  an  estate  for  life,  for  instance,  could  not  be 
exchanged  for  a  term  for  years  however  long.  The  necessary 
operative  word  is  ''exchange,''  no  other  can  be  substituted. 
Livery  of  seizin  was  not  necessary  at  common  law,  but  entry  on 
both  sides  was  required.  If  either  party  died  before  making 
entry,  the  excheinge  failed. 

A  deed  of  exchange  is  a  single  indenture  executed  by  both 
parties;  but  an  exchange  may  be,  and  at  present  usually  is, 
effected  by  separate  deeds  of  conveyance  from  each  party  to  the 
other.  In  that  manner  any  two  estates  may  be  exchanged, 
whether  equal  or  not. 

628.  A  partition  is  a  deed  by  which  co-parcenors,  joint  tenants    Parution. 
or  tenants  in  common  divide  the  land  among  them  in  severalty. 
Livery  of  seizin  was   necessary  when   it   would   have  been  on  an 
ordinary  conveyance   from   one   to   the   other.    At   common   law 
co-parcenors,  where  any  one  could  compel  a  partition,  might  have 

made  it  by  parol ;  but  by  the  statute  of  frauds  a  deed  is  required 
in  their  case  also. 

629.  A   release  is  a  deed  by  which  some  right   in   land   is     R6\mm 
extinguished  or  is  conveyed  to  a  person  who   already  has  a  right 

in  the  land  with  which  the  right  conveyed  will  merge  or  coalesce. 
A  release  can  not  be  made  to  a  mere  stranger  who  has  no  right 
in  the  land.  Thus  a  person  who  has  an  easement  in  another's 
land  may  release  it  to  the  tenant  of  the  land,  the  effect  of  which 
is  to  destroy  the  easement.  Or  one  joint  tenant  may  release  to 
another,  a  reversioner  or  remainderman  to  the  particular  tenant 
on  whose  estate   his   own   ia   immediately  expectant,  or  a  person 
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who  has  been  ousted  to  the  usurper,  in  which  cases  the  release 
has  the  effect  of  a  conveyance  or  transfer  of  the  releaser's  right 
to  the  releasee,  and  a  meiger  of  the  two  rights  results.  But  the 
seller  of  land  can  not  convey  it  to  the  buyer  by  a  mere  deed  of 
release.  Even  poasibiHties  which  can  not  be  assigned  may  usually 
be  released,  e.g,  the  right  to  take  advantage  of  a  condition  subse- 
quent may  be  released  to  the  holder  of  the  conditional  estate, 
which  extinguishes  the  condition.  The  operative  words  in  a 
release  are  "remise,  release  and  quitclaim.'* 

Conflnnation.  630.  A  Confirmation  is  a  deed  whereby  a  person  who  has  a 
right  to  avoid  a  transaction  or  an  estate  ratifies  and  confirms  it. 
Thus  a  grant  of  an  estate  by  an  infant  is  voidable,  but  he  may 
confirm  it  after  he  comes  of  age ;  or  a  conveyance  obtained  by 
fraud  or  duress  may  be  confirmed.  The  usual  operative  words 
are  "give,  grant,  ratify,  approve  and  confirm."  It  is  said  that  a 
perfectly  void  estate,  as  distinguished  firom  one  that  is  merely 
voidable,  can  not  be  confirmed,  there  being  nothing  to  confirm. 
The  release  of  a  reversion  or  remainder  to  the  particular  tenant 
is  also  sometimes  called  a  confirmation. 

Surrender.  631.     Surrender  {suraumredditiQ)  is   the   conveyance   by  a 

particular  tenant  of  his  estate  to  the  person  having  the  next 
estate  in  expectancy,  so  that  the  estate  surrendered  is  merged 
in  the  other.  The  ordinary  operative  words  are  "surrender, 
grant  and  yield  up."  Livery  of  seizin  in  case  of  freehold 
estates  was  not  necessary,  the  surrenderee  being  already  seized 
in  expectancy.  Copyhold  estates,  it  will  be  remembered,  are 
transferred  only  by  a  surrender  to  the  lord  and  a  regrant  by 
him  to  the  transferee.  At  common  law  an  estate  for  years  not 
created  by  deed  or  an  estate  at  will  or  by  sufferance  might  be 
surrendered  without  a  deed  or  any  writing.  And  this  may  still 
be  done  except  where  the  statute  of  frauds  requires  a  writing; 
any  such  estate  which  may  be  created  without  writing  may  be 
surrendered  in  like  manner. 

Assignment.  632.    A   deed   of  assignment   in   the   widest   sense   is  any 

deed  by  which  a  person  having  a  property  right  conveys  the 
whole  of  it  to  another,  not,  as  in  a  lease,  retaining  any  rever- 
sion in  himself.  This  would  include  feoffment,  gift,  grant,  sur- 
render and  some  releases.     But  the  name   is   usually  confined  to 
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deeds  which  do  not  come  under  any  of  those  heads;  for  instance 
an  assignment  is  the  proper  form  of  deed  when  a  tenant  for  life 
or  years  conveys  his  ^itire  estate  to  a  stranger  who  had  pre- 
viously no  right  in  the  land.  The  most  usual  operative  words  are 
"assign,  transfer  and  set  over."  Livery  of  seizin  was  necessary 
at  oonmion  law  to  the  assignment  of  a  freehold  estate  in 
possession. 

633.  When  an  estate   or   right  is  given  upon   a   condition  DefeMano* 
subsequent  the  most  usual  course  at  present  is  to  insert  the  con- 
dition  in   the   original   deed  of  conveyance.    But  it  may  be  put 

into  a  separate  deed,  called  a  defeasance,  which  is  executed  by 
the  transferee  back  to  the  transferor,  and  provides  that  the  right 
eonveyed  by  the  original  deed  shall  be  forfeited  upon  the  condi- 
tion named  in  the  defeasance.  At  common  law  mortgages  were 
usually  made  in  this  form.  If  the  defeasance  is  executed  at  the 
same  time  as  the  ori^nal  deed,  it  is  regarded  as  a  part  of  that 
deed,  and  the  condition  has  the  same  vahdily  as  if  it  were 
inserted  therein.  But  if  an  estate  has  once  been  completely 
conveyed  by  a  common  law  conveyance,  it  can  not  be  made 
conditional  or  subjected  to  any  farther  condition  at  law  by  a 
defeasance  afterwards  executed,  though  such  a  defeasance  may 
(sometimes  be  enforced  in  equity  by  compelling  the  grantee  to 
reconvey  the  estate  if  the  condition  is  broken.  But  if  the  right 
originally  conveyed  is  executory  in  its  nature,  requiring  farther 
acts  to  be  done  by  the  grantor  to  make  it  available,  as  in  the 
case  of  rents,  annuities,  warranties  and  covenants,  it  may  be 
qualified  by  a  subsequent  defeasance. 

634.  Deeds  operating  under  the  statute  of  uses  are  next  to  Deeds  nnder 

-  atAtute  of 

be  taken  up.  nsea. 

The  creation  and  transfer  of  uses  were  never  subject  to  the  Thecmttion 

and  tnuiMfer 

strict  feudal  rules  which  governed  common  law  estates.  At  first  otimM. 
a  deed,  or  even  writing,  was  not  necessary,  and  a  mere  oral 
cLgreement  was  suflScient  to  raise  or  convey  a  use.  But  this  being 
found  inconvenient  and  conducive  to  fraud,  a  deed  or  writing  was 
made  necessaiy  by  the  statute  of  frauds  as  in  the  case  of  legal 
estates.  But  livery  of  seizin  was  dispensed  with  ;  indeed  there 
could  be  no  livery  made  of  a  use.  which  was  a  mere  incorporeal 
right.     SincCy  when  a  use  was  executed   by  the  statute,  the  legal 
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Effect  of    estate  passed  only  after  a  use  had  been  completely  created,  nntit 

the  ittatttie  ^  "^         .  ,  r  j  » 

of  ase*.  the  use  had  come  into  existence  there  being  nothing  for  the 
statute  to  operate  upon,  it  followed  that  after  the  enactment  of 
that  statute  it  became  possible  to  create  and  transfer  legal  estates 
in  any  manner  in  which  a  use  could  be  created,  and  with  equal 
disregard  of  feudal  rules.  Hence  arose  a  number  of  forms  of 
deeds  which  operated  by  creating  a  use  that  would  be  immediately 
executed  by  the  statute,  the  object  of  which  was  to  transfer 
estates  secretely  and  without  livery  of  seizin;  and  these  largely 
superseded  in  practice  the  older  common  law  deeds  because  of  their 
greater  convenience, 
sesniting  635*    It  was  a  rule  of  equity,  so  long  as  uses  remained  merely 

equitable  rights,  that  unless  a  contrary  intent  was  expressed  the 
use  belonged  to  the  party  who  furnished  the  consideration.  If 
an  estate  was  conveyed  to  A  for  a  consideration  paid  by  B,  A 
was  conadered  to  hold  to  the  use  of  B;  and  in  a  conveyance 
without  any  consideration  the  grantee  would  hold  to  the  use  of 
the  grantor,  so  that  the  conveyance,  though  good  at  law,  was 
practically  null  in  equity.  This  was  called  a  resulting  use.  But 
a  resulting  use  was  based  on  a  presumed  intention  of  the  parties 
that  such  a  use  should  exist,  which  presumption  might  be  rebutted 
and  the  use  prevented  from  aiising  by  proof  of  a  contrary  inten- 
tion. Evidence  to  rebut  such  a  use  or  equity  might  be  dehors 
the  deed,  this  being  one  of  the  cases  mentioned  in  §346  where 
parol  evidence  is  admissible  to  explain  a  written  instrument. 
When  uses  were  transformed  into  legal  estates,  these  equitable 
rules  continued  to  be  applied,  so  that,  although  at  common  law  a 
Consideration  deed  generally  required  no  ponsideration,  it  became  necessary, 
law  deeds,  or  at  least  expedient,  to  insert  in  every  conveyance  either  a 
statement  of  a  consideration  or  an  express  declaration  of  a  use 
in  order  to  prevent  a  resulting  use  from  arising.  The  considera- 
tion need  not  be  a  valuable  one,  a  good  consideration  is  sufficient 


«QBir 


for  this  purpose.  Nor  for  the  purpose  of  rebutting  a  resulting 
legal  use  is  it  necessary  that  there  should  be  any  consideration 
in  fact ;  a  statement  in  the  deed  of  a  consideration  is  enough 
even  though  false,  the  parties  being  at  law  estopped  by  the  deed 
to  deny  it.  A  declaration  of  the  use  is  generally  inserted  in  a 
deed  at  the  end  of  the  habendum.      If  the   conveyance  is  really 
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for  the  grantee's  own  benefit,  the  declaration  is  that  he  is  to  hold 
to  his  own  nse, 

636.  A  covenant  at  common  law  did  not  create  or  transfer  coyeunt  to 
any  right  in  renty  bat  was  a  kind  of  contract  creating  an  obliga- 
tion, aiid  for  this  purpose  did  not  require  a  consideration.    But  a 
covenant    for  a   sufficient   consideration  will   raise   a   use.     If  a 

man  seized  of  real  property  covenants  in  consideration  of  love 
and  affection,  which  is  a  good  consideration,  or  of  marriage,  which 
is  a  valuable  consideration,  to  continue  seized  of  the  same  to  the 
use  of  a  near  kinsman — i.e.  that  without  any  conveyance  to  a 
feoffee  to  uses  he  will  himself  take  the  place  of  such  a  feoffee 
and  hold  it  to  the  kinsman's  use, — ^which  is  called  a  covenant  to 
stand  seized  to  uses,  this  will  raise  a  use  in  favor  of  the  cove- 
nantee, which  the  statute  will  execute  and  give  him  an  estate 
accordingly.  But  such  a  covenant  will  not  raJse  a  use  in  favor 
of  a  stranger. 

637.  A  deed  of  baigain  and  sale  is  a  covenant  for  a  valu-  Bargidn 
able  consider.ition  to  sell  one's  land  presently  to  another.  Although  ^^  ■**•' 
in  general  a  sale  of  land  is  not  a  conveyance  but  a  mere  contract 

which  has  to  be  performed  by  a  subsequent  conveyance,  yet  such 

a  covenant,  purporting   to   be   a  present  sale,  will  raise  a  use  to 

the  baigainee  and  so,  the  statute  executing  the  use,  will  operate 

as  a  conveyance.     The  usual  operative  words  are    ''bargain   and 

sell."    But  a  contract  by  deed  to  convey  land  at  a  future  time  is 

not  a  bargain   and   sale.     As  it  was  foreseen  that  by  means  of  Eo^isint. 

such  deeds  it  would   be   possible   to   make   secret  conveyances  of 

land  which  might  be  used  to  commit  frauds,  the  same  parliament 

which  passed    the    statute   of  uses   also   enacted  that  no  bargain 

and  sale  should  be  valid  to  pass   a  freehold  estate  unless  it  were 

by  indenture  and  were   enrolled  or  recorded  within  six  months  in 

one  of  the  courts  at  Westminster  or  with  the  custos  ratulorum  of 

the  county  where  the  land  lay. 

638.  But  bargains  and  sales  of  chattel   interests,  though,  if   Lenmand 
the  bargainor  was  himself  seized  of  a   freehold  estate,  they  were 
executed  by  the  statute   of  uses,  were  excepted  out  of  this  latter 
statute.    This  omission  led  to  the  introduction  of  the  next  species 

of  conveyance,  by  lease  and  release,  which  was  invented  by  Ser- 
geant Moore  soon  after  the  statute  of  uses,  and  became  in  England 
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the  most  common  kind  of  oonveyanoe  of  lands.    This  required  two 
TiM  laBM.    deeds.     The  first,  called  the  lease,  was  a  bargain  and  sale  for  one 
year,  which   being   executed  by  the   statute   of  uses  immediately 
gave  the  bargainee  an  estate   in   possession   for   one   year  in  the 
land  without  any  entry  by  him  or  enrollment   of  the    deed«    He 
being  thus  in  possession  was  capable    of  having   a   common   law 
Th« release,  release  made  to  him;    and  accordingly  by  a  release,  dated  usually 
the  day  after   the    lease,  whatever   estate  it  was   desired  that  he 
have,  for  instance  a  fee  simple,  was  conveyed  to  him. 
Deciantion  639.    Whcu   a  conveyanco  is  made  to  uses  it  is  not  neces^ 

sary  that  the  uses  be  declared  in  the  deed  of  conveyance  itself  or 
even    at    the    same    time   with   it.      Parties   may  make    a   deed 
beforehand  specifying   certain   uses    and   declaring    that   the  con- 
need  to     veyance  when  made  shall  be  subject  to  those  uses.     Tliis  is  called 

Idtd  1XM8. 

a  deed  to  lead  the  uses.  Such  a  deed  was  often  made  in 
contemplation  of  a  future  fine  or  recovery.  Or  the  conveyance 
may  simply  state  that  it  is  upon  uses  to  be  aften^^ards  declared, 
and  then  a  subsequent  deed  may  be  made  declaring  the  uses. 

Powewoft  640.     Begularly  this   should   be    done  by  the   party  making 

the  conveyance.  But  he  may  confer  the  power  to  do  so  wholly 
or  in  part  upon  another  person.  Such  a  power  is  called  a  power 
to  appoint  to  uses  or  a  power  of  appointment.  It  is  a  facultative 
right.  Thus  land  may  be  given  to  the  use  of  A  for  his  life,  and 
after  his  death  to  the  use  of  such  persons  as  A  shall  by  his  wiU 
appoint,  where  A  takes  a  life  estate  with  a  power  to  appoint 
the  fee.  A  common  law  estate  can  not  be  appointed,  but  only  a 
use.  Powers  of  appointment  were  unknown  to  the  common  laws 
but  came  in  under  the  statute  of  uses.  An  ap[X)intment  is  not  a 
conveyance.  The  person  to  whom  it  is  made  does  not  take  his 
estate  from  or  through  the  person  making  it,  but  directly  under 
the  deed  by  which  the  power  is  created.  It  is  the  same  as  if, 
the  uses  appointed  had  been  originally  declared  in  the  deed. 

A  power  in  A  powcr   to   appoint  to  uses  is   at  law  wholly  discretionan\ 

flisoxetionary.  r  rr  j  ^r 

and  also  in  equity  unless   it   is   given    in    trust.     The    courts  can 

not  compel  the  donee   of  a  power   to    exenise   it,    nor.    so  long 

as  he   acts  within  the  limits  of  the  power  conferred,  control  the 

poweram    manner   of   his  exercising  it,  however  unwise  that  may  be.     But 

truBt.  . 

if  a  power  is  given    to    a   person  in  trust  to  be  exen^ised  for  the 


DEEDS  OF  HEAL  PROPERTY.  439 

benefit  of  another  person  or  a  class  of  persons,  equity  will 
enforce  the  trust  and  compel  an  execution  of  the  power,  or  if  the 
donee  of  the  power  dies  without  making  any  appointment,  the 
court  will  decree  the  property  to  the  persons  in  whose  favor  the 
appointment  oi^ht  to  have  been  made. 

641.  The  maker  of  a  conveyance  to  uses  may  reserve  to  him-   Revocauon 
self  or  to  another  person  a  power  to  revoke  any  or  all  of  the  uses 
declared  in  the  deed  and  also  to  appoint  other  uses  in  their  stead. 

If  a  deed  is  made  to  uses  to  be  afterwaxds  declared,  but  for  Faiiare  a 
any  reason  they  are  never  declared,  or  if  a  power  of  apiK)intment 
is  not  exercised  and  no  provision  is  made  for  such  a  contingency, 
or  if  uses  are  revoked  and  no  others  created  in  their  place,  or  if 
in  any  manner  a  use  fails,  the  law  will  not  permit  the  party  to 
whom  the  conmion  law  estate  is  conveyed  to  keep  it  himself 
l)ocause  the  uses  have  failed.  There  will  be  a  resulting  use  to 
the  grantor  or  his  heirs  to  the  extent  of  the  failure  of  the 
intended  uses.  Thus  if  A  gives  land  to  B  to  the  use  of  C  or 
to  uses  to  be  afterwards  appointed  by  C,  and  the  use  is  for  any 
reason  void  or  G  does  not  appoint,  B  will  hold  to  the  use  of  A 
or  of  his  heirs  if  he  is  dead.  Uses  and  powers  of  appointment  Lseabywiu, 
can  also  be  created  and  declared  by  will. 

642.  In   England  at  present,  by  virtue  of  the  various  con-  ^lodero  Eng. 

,  lish  deed^ 

veyancing  acts  passed  in  the  reign  of  the  late  Queen,  all  real 
property  lies  in  grant  and  may  be  conveyed  by  a  simple  deed  of 
grant  without  liveiy  of  seizin.  No  particular  words  are  essential, 
not  even  the  word  "  heirs ''  to  convey  a  fee  or  words  of  procrea- 
tion ior  a  fee  tail.  Short  and  simple  forms  of  deeds  have  been  short  fonu. 
provided  by  the  statutes,  which  may  be  used  at  the  option  of 
parties,  in  which  all  superfluous  parts  are  omitted  and  the  cum- 
brous and  verbose  phraseolc^  of  the  old  deeds  replaced  by  simple 
and  direct  statements.  Generally  deeds  are  not  required  to  be  Title  daadi. 
recorded  in  any  public  office,  and  the  ancient  practice  of  handing 
over  to  a  grantee  all  the  former  title  deeds  of  his  estate  continues* 
that  is,  when  a  conveyance  of  land  is  made  the  grantee  not  only 
receives  a  deed  of  conveyance  to  him  from  his  grantor,  but  also 
all  the  former  deeds  under  which  his  grantor  claims  title,  some* 
times  a  laige  chestM.  But  provision  has  been  made  for  having 
deeds  leoorded  if  the  parties  choose  to  do  so. 
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▲TQerioan 
d60dt. 


Wftiranty 


Bargain 
and  «ale. 


Qnitolaim 
deed. 


Short  forms. 


Becordlng 
of  deeds. 


Xffeot  of  an 

unrecorded 

deed. 


643.  In  the  United  States  the  statate  of  uses  is  regarded 
as  a  part  of  the  law;  in  some  of  the  states  similar  statutes  have 
been  enacted.  Probably  any  of  the  old  forms  of  oonveyanoe 
may  be  used.  livery  of  seizin  is  obsolete.  It  has  been  held 
that  the  record  of  the  deed  which  is  required  by  statate  is 
equivalent  to  livery  of  seizin^  assuming  that  livery  would  still  be 
necessary  to  a  common  law  conveyance.  Three  forms  of  deeds 
are  in  general  use. 

A  warranty  deed  is  very  nearly  in  the  form  of  a  common 
law  feoffinent  or  grant.  The  operative  words  are  usually  "give, 
grant)  bargain  and  sell^  convey  and  confirm/'  and  a  declaration  of 
a  use  in  favor  of  the  grantee  himself  is  commonly  added  to  the 
habendum.  The  deed  contains  a  covenant  of  warranty,  whence 
its  name,  and  generally  other  covenants.  It  has  been  decided 
that  such  a  deed  may  be  taken  as  amounting  to  a  feo£Bcnenty 
gift,  grant,  lease,  covenant  to  stand  seized  to  uses  or  bargain 
and  sale  accordingly  as  may  be  necessary  to  give  it  effect. 

A  deed  of  bai^gain  and  sale  is  like  the  preceding  deed,  except 
that  the  covenant  of  warranty,  and  often  all  covenants,  are 
omitted. 

A  quitclaim  deed,  often  called  a  release,  is  in  form  like  a 
common  law  release.  But  it  is  also  used  as  a  primary  conveyance, 
that  is,  it  is  not  necessary  that  the  party  to  whom  the  release  is 
made  should  already  have  any  estate  or  right  in  or  to  the  pro- 
perty. Its  effect  is  to  pass  whatever  right  or  claim  the  grantor 
in  fact  has,  and  it  is  principally  resorted  to  when  the  grantor  does 
not  wish  to  take  the  responsibiUty  of  warranting  his  title,  in  which 
case  it  is  a  substitute  for  a  deed  of  bargain  and  sale,  or  to  ex- 
tinguish claims  or  doubtful  rights. 

In  many  of  the  states  short  forms  of  deeds  have  been 
provided  by  statute. 

Deeds  of  land  must  also  be  recorded  in  certain  public  offices 
designated  by  law.  They  are  copied  at  length  in  books  which 
are  kept  open  for  public  inspection.  An  unrecorded  deed  is  good 
against  the  grantor  himself  and  all  persons  who  daim  as  succes- 
sors under  him  with  notice  of  the  deed  or  without  having  paid  a 
valuable  consideration.  But  as  to  any  person  who  acquires  rights 
in  the  land  subsequent  to  the  conveyance  for  valuable  oonsideration 
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and  in  good  faith  without  such  notice,  Ihe  muneoorded  deed 
ia  void.  Persons  usually  depend  upon  the  record  for  evidence  of 
their  title,  and  on  a  conveyance  the  back  deeds  are  not  handed 
over  to  the  grantee  as  in  England. 

On  a  purchase  of  real  property  it  is  customary  for  the  buyer  ^^ 
to  employ  a  lawyer  to  search  the  title,  i.e.  to  examine  title  deeds 
or  the  public  records  so  as  to  make  sure  that  the  seller  really  has 
the  right  which  he  assumes  to  sell.  There  is  a  large  class  of 
lawyers  who  make  a  specialty  of  this  kind  of  work.  Generally  Abstract 
the  searcher  prepares  what  is  called  an  abstract  of  title,  which  is 
a  short  written  history  of  the  title  to  the  property  mentioning  all 
deeds,  wills,  judgments,  descents  and  other  acts  and  events  affect- 
ing the  ownership,  and  all  easements,  mortgages,  liens,  charges 
or  burdens,  if  there  are  any,  resting  upon  the-  property.  In  the 
large  cities  of  the  United  States  this  class  of  law  business  has 
now  fallen  mostly  into  the  hands  of  certain  companies  known  as 
title  assurance  companies,  who  not  only  search  the  title  but  also 
insure  it,  t.e.  contract  with  the  buyer  of  the  laud  that  if  the  title 
turns  out  to  be  defective  the  company  will  indemnify  him  for 
any  loss  that  may  thereby  be  caused  to  him. 
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CHAPTER    XLV. 

SUCCESSION  AT  DEATH. 

Testate  and  644.     SuoceSBioii  at  death  is  either  intestate,  a&  irUeatato,  or 

^n^^s^.  it  is  testate,  by  will   or   testament.    The   rules   as   to  soccession, 

both  testate  and  intestate,  are  somewhat   different   for   real   and 

personal  property.     We  may  begin  with  intestate  succession  to  real 

property,  which  is  called  descent. 

T)eMnu  645.     When  a  tenant  in  fee  dies  his  estate  descends   im- 

mediately  to  his  heir.     It  is  not  at  present  necessary  for  the  heii 

Heir,      to  enter  or  do  any  act  to  acquire  the  seizin.     The  name  heir  is  not 

applied   to   a   person    so   long   as   the   ancestor  from   whom   he 

expects  to  inherit  is  living.    JVento  est  heres  viventis.     Until  the 

death   of  the  ancestor  he  is  heir  apparent  or  heir  presumptive, 

Heirap-    ^^^   vtvus  heves.    An   heir   apparent   is   one  who  will   certainly 

parent.     ^  j^^j^  j£  j^^  outHvcs   the  ancestor,   whose  chance   of  succession 

can  not  be  cut  off  by  the  birth  in  the  meantime  of  any  other 
Heir  ^re-  pcrson.  An  heir  presumptive  is  a  person  who  would  be  heir  if 
the  ancestor  should  presently  die,  but  it  is  possiUe  so  long  as 
the  ancestor  lives  that  some  one  may  be  bom  who  would  be 
preferred  to  him  in  the  succession.  Thus  at  common  law,  if  a 
man  has  sons,  his  eldest  son  is  heir  apparent,  he  must  succeed 
if  he  lives  long  enough.  But  if  there  is  no  son,  a  daughter,  or 
a  brother  if  there  is  no  daughter,  may  be  heir  presumptive, 
their  expectations  being  liable  to  be  frustrated  by  the  birth  of 
a  son.  In  such  a  case  even  if  the  ancestor  has  died  and  the 
person  who  was  heir  presumptive  has  actually  succeeded,  the  in- 
heritance may  yet  be  taken  away  by  the  birth  of  a  posthumous 
son. 
Tho  stock  An  estate   can   only  descend   n-om    a   person   who   had   the 

*"^*°  *  estate,  that  is  who  was  seized  oJ  it.  The  usual  expression  is 
that  it  goes  to  the  heir  of  the  person  last  seized.  Therefore  at 
common  law  if  A  died  seized  in  fee  leaving  B  as  his  heir,  and 
B  in  turn  died  before  he  bad  got  seizin  by  admission  or  jntiy, 
the  estate  would  not  descend  to  the  ^^h'  of  B,  because  he  never 
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bad  it,  but  to  the  next  heir  of  A,  who  was  the  person  last 
seiased.  '  The  same  would  be  true  now  if  the  tenant  should  l)e 
ousted  and  die  before  regaining  seizin;  his  heir  would  not  inherit 
the    estate.     But  the  bare  right   of  a   person  who  is  ousted  will    Decent  of. 

bare  riglits^ 

descend  at  his  death  to  his  heir  in  the  same  manner  and  subject       «tc. 
to  the  same  rules  as  an  estate,  and  the  heir  may  enter  and  regain 
the    estate ;    and   so   will   a   possibility,    e,g,    the    right   to   take 
advantage  of  a   condition  precedent.     Estates  in  expectancy  des- 
cend in  the  same  manner  as  estates  in  possessions.     The  common     Bnks  of 

descent. 

law  rule  of  descent  are  as  follows. 

646.  Rule  L  Inheritances  shall  lineally  descend  to  the  issue    Linoai  de. 
of  the   person   who   last   died   actually   seized  in  infinitum,    but    '*^*^"  "*" 
Khali  never  lineaUy  ascend.     That  is,    if  the  decedent  leaves  any 
descendant,  however    remote,   bis    heir  must  be  found  among  his 
descendants.     But   even  if  he   leaves   no  descendant,  his  father  Acoemiftnu 

'  excluded. 

or  mother  or  any  lineal  ascendant  can  never  be  his  heir; 
the  land  shall  sooner  escheat.  The  rule  excluding  ascendants 
was  of  feudal  origin  and  was  introduced  into  England  from 
abroad  like  many  other  feudal  rules.  It  was  doubtless  based 
originally  upon  feudal  reasons,  the  exact  nature  and  force  of  which 
it  may  not  be  easy  at  present  to  appreciate.  Blackstone  thinks 
that  originally  all  feuds  granted  to  a  man  and  his  heirs  could  descend 
only  to  the  heirs  of  his  body  and  never  to  any  collateral  heirs, 
such  as  his  brother  or  uncle,  and  that  the  rule  that  an  inherit- 
ance could  not  lineally  ascend  was  a  survival  of  that  ancient 
principle.*  This  however  has  been  disputed  by  various  other 
writers. 

647.  Bide  II.    The  mal«^  issue  shall  be  admitted  before  the  Preference  of 
female.     Thus  if   a  man  dies   leaving  several  daughters  and  one 

son,  the  son,  even  though  younger  than  his  sisters,  shall  be  sole 
heir  and  the  daughters  shall  take  nothing.  This  is  known  as 
the  preference  of  males. 

"^Mtde  111.     When   there   are   two    or    more .  males    in    equal    ^^JJ-f  "*' 
degree,    the   eldest   only   shall  inherit,   but  females  all   together. 
Tim  is  the  so-called  rule  of  primogeniture.     Thus  if  there  arc  two 
sons  and  two  daughters,  the  eldest  son  only  will   take  the  estate 
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to  the  exclusion  of  his  brother  and  flieters;  but  if  there  are 
daughters  only  and  no  sons,  the  daughters,  whether  by  the  same 
or  different  mothers,  will  all  inherit  as  joint  heirs  or  ooparcenore. 

F«uUainiic8.  The  aboYO  mentioned  rules  of  primogeniture  and  preference 
of  males  were  plainly  founded  on  the  importance  of  having  a 
tenant  able  to  perform  military  services,  and  originated  in  the 
military  fiefs,  from  which  they  were  gradually  extended  to  fiefs 
of  all  kinds.  Even  as  late  as  the  reign  of  Heniy  11  socage 
lands  often  descended  to  all  the  sons.  But  by  the  time  of  Heniy 
ni  the  rule  of  primc^niture  had  come  to  be  applied  to  them 
also,  except  in  Kent  where  the  old  tenures  in  gavelkind  survived, 
and  in  a  few  manors  and  towns  where  special  customs  of  descent 
prevailed,  such  as  borough  English. 

Descent  of  the         Primogeniture  obtains  even  among  females  as  to  the  succes- 

crown  ami  of  *-^  ^ 

digniues.    gj^^  ^o  the  cTown.     To   dignities   and   titles   of  honor   only  one 
daughter  can  succeed ;    this  however  is  not  necessarily  the  eldest, 
but  that  one  whom  the  king  is  pleased  to  designate. 
Bepres-nto-  g48.     Bulc  W.    The    Hucal   desoendents    in    ifijinitum    of 

Hon.  "^ 

any  person  deceased  who  would  have  been  heir  shall  represent 
their  ancestor.  That  is,  they  shall  stand  in  his  place  and  inherit 
as  he  would  had  he  been  living.  Thus  if  a  man  has  several 
sons  and  daughters,  and  the  oldest  son,  who  would  have  been 
heir  if  he  had  outr-lived  his  father,  dies  in  the  father's  life- 
time leaving  a  child,  then  that  child,  whether  a  son  or 
daughter,  shall  bo  heir  to  the  estate  as  the  representative  of 
his  or  her  father,  to  the  exclusion  of  his  or  her  uncles  and  aunts, 
the  other  children  of  the  decedent.  If  the  eldest  son  at  his 
death  left  several  children,  the  rules  of  primogeniture  and  pre- 
ference of  males  obtain  among  thenu  If  one  of  them  has  died 
before  the  grandfather,  leaving  issue,  his  issue  will  in  like  manner 
represent  him.  So  if  a  man  has  three  daughters,  A,  B  and  C ; 
and  A  and  B  have  died  before  the  father,  A  leaving  sons  and 
daughters  and  B  leaving  four  daughters  and  no  son,  and  one  of 
B's  daughters  has  also  died  leaving  two  daughters,  then  A's  eldest 
son,  B's  surviving  daughters  and  the  daughters  of  her  dece4ised 
daughter  and  C  will  inherit  as  coparcenors.  A's  eldest  son  will 
take  one  third,  that  being  the  share  which  would  have  gone  to 
his   mother   had   she   lived|    excluding   his   brothers   and   sisters. 
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The  one  thiid  that  would  have  descended  to  B  will  be  divided 
into  four  parts,  one  to  each  of  her  three  surviving  daughters, 
who  will  therefore  each  receive  one  twelfth  of  the  estate,  and  one 
to  the  two  daughters  of  his  deceased  daughter,  giving  them  each 
one  twenty  fourth.  And  G  will  take  the  remaining  third  of 
the  estate.* 

This  mode  of  inheritance,  where  persons  become  Iieirs  asgacoMsionrn* 
representatives  only  and  receive  or  may  receive  unequal  portions,  jm  capita. 
is  called  succession  in  stirpes  or  per  stirpes.  But  where  several 
persons  inherit  as  joint  heirs  directly  and  not  as  representatives, 
they  are  said  to  succeed  or  to  take  in  or  per  capita,  and  their  shares 
are  equaL  Thus  in  the  above  example  if  the  two  daughters  A 
and  B  were  living  at  the  time  of  their  father's  death,  their 
children  would  not  be  heirs,  but  the  three  daughters.  A,  B  and  C, 
being  the  nearest  lineal  issue  of  the  decedent,  would  be  heirs 
directly  and  inherit  per  capita,  each  taking  one  third  of  the 
estate. 

The    substance    of  the   above  rules  is:   that   the  eldest  son,  snmmaryof 

'    above  mlefl. 

if  living,  shall  be  sole  heir  to  his  father ;  if  he  has  died  and 
left  issue,  his  issue  take  his  place  as  heirs  in  due  order  begin- 
ning with  hip  eldest  son ;  if  he  has  left  no  issue,  the  second 
son  of  the  decedent  or  his  issue  inherit ;  and  after  them  the 
other  sons  or  their  issue  in  order  of  seniority;  and  lastly  the 
daughters  and  their  issue. 


s  The  diviBion  of  the  property  may  be  represented  by  the  following 
diagram,  in  which  a  circle  signifies  that  the  pecson  around  whose  name 
it  is  placed  has  predeceased  the  ancestor. 

Father. 


i  (^  i 


? 


£ld0it  son.    Other  children.     Daughter.    Daughter.    Daug 
J  (nothing)  A  A  :^ 


hter.    Daughter.^ 


Daughter.    Daughter* 
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Collateral  649.     Bulc  V.     On  failoTe  of  lineal  descendants,  the  inheni- 

ance  shall  descend  to  the  collateral  relations  of  the  person  last 
seized,  being  of  the  blood  of  the  first  purchaser,  subject  to  the 
three  last  preceding  rules. 
The  first  pur-  The  first  puTchaser,  who  might  perhaps  with  more  propriety 
be  called  the  last  purchaser,  is  the  person  who  last  acquired  the 
estate  by  purchase  and  so  first  brought  it  into  the  family.  For 
so  long  as  an  estate  passes  by  descent,  since  it  can  descend 
only  to  kindred,  it  remains  in  the  same  family;  but  by  purchase 
it  may  pass  into  a  new  and  different  family.  The  object 
of  this  rule  is  to  provide  that  in  the  descent  of  an  estate  it 
shall  remain  not  only  in  the  family  of  the  person  from  whom  it 
directly  descends,  but,  if  he  himself  acquired  it  by  descent,  in  the 
Parehased   family  of  the  ancestor  from  whom  it  descended   to   him.     If  a 

eatalei. 

man  acquires  an  estate  by  purchase,  then  he  is  himself  the  first 
purchaser,  and  all  his  collateral  relations,  on  his  father's  side  or 
his  mother's,  are  equally  of  his  blood,  and  it  may  descend  from 
"^uuT^  him  to  any  of  them.  But  if  he  got  it  by  inheritance  from  his 
father,  then  the  first  purchaser  must  have  been  either  the  father 
himself  or  some  ancestor  of  the  father,  and  relations  on  his 
mother's  side  are  not  of  the  blood  or  family  of  the  first  pur- 
chaser, and  can  not  inherit.  If  the  father  was  the  purchaser, 
then  all  the  relations  on  the  father's  side,  including  both  the 
father's  father's  family  and  the  father's  mother's  family,  can 
be  heirs.  But  if  the  father  had  himself  inherited  it  from  his 
father,  then  only  relatives  who  are  connected  through  the  fathers 
father  are  admitted  to  heirship,  excluding  not  only  the  decedent's 
relatives  through  his  mother  but  those  through  his  father's  mother. 
On  the  same  principle  if  an  inheritance  comes  from  the  maternal 
side,  the  relatives  on  the  paternal  side  can  not  succeed  to  it. 
Preference  of  Whcu  an  inheritance  goes  to  collateral  heirs,  male  heirs  are 
geuituroand  preferred  to  females  and  older  males  to  younger,  and  the  issue  of 
lion.  anyone  who  would  have  inherited  if  Kving  may  take  in  his  stead 
as  representatives,  just  as  among  descendants.  For  example,  if  the 
decedent  left  brothers  and  sisters,  the  eldest  brother  would  be 
heir  rather  than  the  younger  brothers  or  sisters.  Clf  the  eldest 
brother  were  dead  leaving  issue,  the  issue  would  succeed  in  his 
place. 
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650.     Bule  VL    The   collateral   heir   must   be  the  nearest  The  next  oc 

kin. 

coDateral  kinsmaD  of  the  whole  blood.  EQnship  is  reckoned  for 
this  purpose  according  to  the  rule  of  the  common  and  canon 
laws.  A  person's  nearest  collateral  relations  are  of  course  his 
brothers  and  sisters,  if  he  has  any.  But  since  by  Eule  V 
the  right  of  representation  is  admitted  among  collaterals,  the  sepreMnuu 
representative  of  a  nearer  kinsman  will  be  prefered  to  a  ooiiatenu. 
kinsman  who,  though  nearer  than  the  representative  himself, 
is  more  remote  than  the  person  whom  the  latter  represents. 
Thus  an  unde,  being  related  in  the  second  degree,  is  in 
fact  nearer  than  a  brother's  grandchild,  who  is  related  in  the 
third  degree ;  nevertheless  the  brother^s  grandchild  would  be  heir 
rather  than  the  uncle,  because  he  would  come  in  as  the  repre- 
sentative of  his  grandfather,  who  was  related  in  the  first  degree. 
The  first  part  of  the  present  rule  therefore  amounts  to  this:  that  summary  of 
on  failure  of  issue  of  the  decedent  himself,  the  next  in  succession  *  7*  "*  * 
are  the  surviving  issue  of  his  father  and  mother,  i.e.  his  brothers 
and  sisters  or  their  representatives;  if  there  are  none  of  these, 
then  the  surviving  issue  of  his  grandfather  and  grandmother, 
f .6.  his  unde  and  aunts  and  their  representatives,  are  next 
resorted  to;  if  no  heir  can  be  found  among  them,  then  the 
inheritance  goes  to  the  issue  of  his  great  grandparents,  i.e.  his 
great  uncles  and  aunts  and  their  representatives ;  and  so  on,  in 
each  case  exhausting  the  descendants  of  one  generation  of 
progenitors  before  going  back  to  those  of  the  preceding 
generation. 

The  second  part  of  this  rule  excludes  all  kindred  of  the  half  Exclusion  of 

the  ball  bloodi 

blood.'  Thus  if  a  man  had  two  children  by  different  wives, 
though  either  child  might  be  heir  to  their  father,  and  if 
they  were  daughters  both  might  inherit  together  from  him  as 
coparcenors,  neither  child  or  any  of  his  descendants  could 
gucceed  to  the  other  or  to  any  descendant  of  the  other.  This 
rule  exduding  the  half  blood  seems  to  be  peculiar  to  the 
common  law  and  not  to  be  necessitated  by  any  requirement 
of  the  feudal  system.  Its  actual  origin  and  grounds  are  not 
known,  and  though  many  attempts  have  been  made  to  find  or 
invent  good  reasons  for  it,  they  have  not  been  very  successful. 
s  See  2  216. 
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mSnSSci!'  ^51.  Rule  VIL  In  collateral  inheritance  the  male  stock 
shall  be  preferred  to  the  female,  miless  where  the  lands  have 
in  fact  descended  from  a  female.  Thus  if  the  decedent  was 
himself  the  first  pmx;haser,  so  that  the  estate  might  descend 
to  his  relatives  on  either  bis  father's  or  his  mother's  side,  still 
the  father's  side  shall  be  preferred,  and  if  any  relative  on  that 
side  can  be  found,  no  matter  how  remote,  he  will  be  heir  in 
preference  to  any  relative  on  the  mother's  side,  no  matter  how 
near.  For  example,  a  second  or  third  cousin  of  the  father 
would  inherit  the   estate    rather   than   a   brother  of  the  mother. 

Kodern  Eii«-         652.     The  commou  law  rules  of  descent   have  been  greatly 

liflh  law  of       ,  ,  .  ,  . 

descent,     altered  by  statute  m  modern  times. 

ThoRtoekof  lu  England  the  descent  is  not   now  traced  from  the  person 

last  seized  but,  subject  to  a  few  exceptions,  from  the  person  who 
last  acquired  the  estate  by  purchase.  Thus  if  A,  the  purchaser 
of  land,  dies  and  the  land  descends  to  his  son  B,  and  then  B  dies, 
the  next  heir  of  A,  and  not  the  heir  of  B,  will  succeed.  This 
however,  under  the  rule  of  representation  will  be  B's  son,  if  he 
has   one.      The   object    and   effect   of  this   rule  is  to  keep  land 

AKwndi^  in  the  family  of  the  purchaser.      Ascendants   may   be   heirs,  and 

woodadmit-  go  may  rclativcs  of  the  half  blood,  but  relatives  of  the  whole 
blood  are  preferred  to  the  half  blood  of  equal  degree. 

The  American         653*     In  the  United  Statcs  the   statutes  regulating  descents 

law  of  descent  .  .         «       i  i  .  -,       , 

are  not  qmte  the  same  m  all  the  states;  but  m  general  they 
-^w«nda^  agree  in  the  following  points.      Lineal  ascendants  are  admitted  to- 

succeed  after  descendants,  either  in  preference  to  all  collaterals  or 

N.o  primoKe.  Concurrently  with  brothers  and  sisters  and  their  issue.     Primogeniture 

ferenco  of    and  preference  of  males  and  of  male  stocks  are  abolished.      Males 

males- 

and  females  of  the  same  class,  e.g.  all  the  sons  and  daughters  or 
all  the  brothers  and  sisters,  inherit  together  as  coparceners,  so  that 
coparcenary  is  much  more  common  in  the  United  States  than 
ti^nSJStet-  ^°  England.  Bepresentation  is  not  generally  admitted  among 
^'  collaterals  after  the  representatives  of  brothers  and  sisters.  Thus 
if  a  brother  or  sister  who  would  have  been  heir  has  died,  his 
or  her  representatives  may  be  substituted  as  at  common 
law ;  but  if  there  are  several  uncles  and  aunts  and  also 
cousins  the  children  of  deceased  uncles  and  aunts,  the  uncles 
and    aunts,    being    nearer    in    degree   than    the    cousins,     shall 
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take  the  whole   inheritance,   and   the   oouginB  can   not  stand  in 

the  plaoe  of  their  deoeaeed   parents   and   take    their   share.      It 

follows  that  all  sooeeaaion  by  collaterals  after  brothers  and   sisters 

and   their  representatives   is  per   capita   and   not  per    stirpes. 

Thus  if  on  a  man's  death  his  heirs   are  five  nephews,  two  being 

the  sons  of  a  deceased  brother   and   three   of  a  deceased  sister, 

the  nephews  will  take   by   representation,   per   stirpes,   so  that 

the  sons  of  the  son  will  each   receive   one   quarter  of  the  estate 

and  the  sons  of  the  daughter  each  one  sixth.      But   if  the  heirs 

are  five  oousins,  two  of  them  children   of  a   deceased   uncle    and 

three   of  an   aunt,    they   wiU   not    take    by    representation    but 

directly,  per  capita,  each  receiving  one  fifth.     The  half  blood  are  '^**^^J[t^2a!^ 

in  most  places  admitted  to  inherit. 

654.  A  will  or  testament  is  a  juristic  act  by  which  a  wuii. 
person  makes  a  disposition  of  his  property  to  take  effect  after 
his  death.  In  strict  technical  language  a  will  is  a  disposition 
of  real  property  and  a  testament  of  personalty;  but  the  two  ") 
words  are  commonly  used  indiscriminately.  The  maker  of  a  will 
is  called  the  testator,  while  a  person  who  dies  without  leaving 
a  will  is  an  intestate. 

A  nuncupative  will  ia  one  that  is  made  orally.     Such  wills  are  NuDcnpaUre 
generally  invaUd,  but  in  some  places  they  are  allowed  in   special 
circumstances,    for  instance    if  made   by   mariners   at   sea  or  by 
soldiers  in  the  field.     Except  in  such  cases  a  will  must  be  in  writing ; 
if  written  entirely  by  the  testator's  own  hand  it  is  called  a  holo-   Hoioirraph 

•^       "  ^  willg. 

graph.     At  common  law  a  will  need  not  be  signed  by  the  testator 

or  witnessed ;  but  now  by  statute  the  testator  must  sign  the  will,    signature. 

and  in  most  places  must  subscribe  it,  that  is,  the  signature  is  required 

to  be  at  the  end  of  the   will.     He    must   also   publish   it,    that  Publication 

*■  and  wituea- 

is,  declare   it  to   be   his   last   will,  in   the  presence  of  a  certain       "^°?* 
number   of  witnesses,  ^  usually   two   or   three,    who  must  append 
their  signatures  as  witnesses  in  his  presence  and   in  the  presence 
of  each  other.      In   some   places   they  must  add  their  addresses. 

A   codicil  IB    an    addition    to    a    will,   written   either   upon     codidu. 
the    will   itself  or  upon  a  separate  paper.      It  mast  be  executed, 
published   and   attested  by   witnesses  in  the  same  manner  as  a 
wiQ.      If  the  will  and  a  codicU,  or  if  two   codicils,   conflict,  the 
later  in  date  prevails. 
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wben  a  wm         A   wiU   IB   Said   to   be   ambulatory  in  its  operation,  that  jf, 

'  it  has  no  effect  at  all  so  long  as  the  testator  lives,  and  he  may 

alter   or   revoke   it   at   his    pleasure.      Formerly   a   will  of  real 

After  arquir.  propcrfy  applied  Only  to  such  property  as  the  testatw  had  at 
^t/."^  the  time  when  it  was  made,  not  to  what  he  afterwards  acquired, 
unless  after  acquired  property  was  expressly  mentioned  in  it ;  but 
now  by  statute,  a  will  speaks  from  the  time  of  the  testator's 
death,  and  covers  all  property  then  belonging  to  him,  except  so 
far  as  a  contrary  intention  appears  in  the  will  itself. 

Bcvocntiou  of         g55.    A  will  may  be  revoked  by  the  testator  by  cancelling  or 

w  111  S^ 

destroying  it  with  the  intention  of  thereby  revoking  it.     But  an 

Injury  or    accidental  destruction  or  iniury  does  not  affect  its  validity;  nor  does 

even  an  intentional  erasm*e  or  alteration  by  the  testator,  provided 

Alteration,  that  hc  lutcnds  that  the  instrument  shall  still  stand  as  his  will, 
have  the  effect  of  a  revocation,  or  indeed  have  any  effect  at 
all,  but  is  simply  disregarded;  because  any  alteration  of  a  will 
in  order  to  be  valid  must  be  made  with  the  same  formalities 
as  are  required  for  the  will  itself.      A  will  is  also  revoked  by  the 

Snbsoquent  execution  of  a  subsequent  will  by  the  tastator.  A  later  will,  however, 
which  invalidates  all  previous  wills,  must  be  distinguished  from 
a  subsequently  executed  codicil,    which    merely   changes   a  former 

Marrififfeof  will  in  Certain  particulars.      The    marriage    of  the  testator   after 

the  testator.  * 

the  making  of  the  will  followed  by  the  birth  of  a  child,  or  in  mobt 

places  at  present  the  marriage  alone,  also   renders  the    will   void, 

unless  a  contrary  intention  is   expressed    in    the    will.      The    law 

presumes    that   a   disposition    of  his   property    by   an  unmarried 

person  would  be    very   different   from    what    he    would    desire  to 

make  if  married,    and   that    an    omission    to    make    another  will 

after  marriage  was  probably  due  to  inadvertance. 

Deyiges.  656.    A   gift   of  real   property   by   will   is  called  a  devise 

and  the  person  to  whom  it  is  given  a  devisee.     A  devisee    takes 

How  devisee  his  cstatc  pTo  hcrede^  directly  from  the  testator  as  his  immediate 

successor,  not  mdirectly  through  the  personal  representative;    and, 

like  the  heir,    he    is   now   deemed   to    have  seizin   of  the  estate 

at  once  on  the  testator's  death  without  having  to  make  entry. 

Lcgncies.  A  gift  of  personal  property   by   will    is   a    bequest  or  legacy, 

Pecuniary    and  the    bencficiary   a   legatee.      A   pecuniary   legacy   is   a   gift 

of  money.      L^acies   are  spedfic,    general  or  demonstrative.      A 
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flpecific  l^acy  is  a  gift  of  something  spedficallj  deagnated  in 
the  will,  9uch  as  a  particular  horse  or  watch^  all  the  stock  which 
the  testator  owns  in  a  certain  corporation  or  all  the  money 
which  he  has  on  deposit  in  a  certain  bank.  A  general  legacy 
is  one  whose  subject  is  described  in  genere  only,  as  being  of 
a  particular  kind,  for  instance  a  gift  of  a  sum  of  money  simply, 
of  a  horse  without  specifying  what  horse,  or  of  a  certain 
sum  in  bank  stock  without  reference  to  any  specific  stock.  A 
demonstrative  legacy  is  of  a  nature  intermediate  between 
the  other  two ;  the  precise  thing  given  is  not  specified, 
but  it  is  to  come  out  of  a  specified  fund  or  fi^m  a 
specified  source,  as  a  gift  of  a  sum  of  money  out  of  the 
profits  of  a  particular  business  enterprise  or  transaction  or 
out  of  the  proceeds  of  specific  property  which  the  will  directs  to 
be  sold.  If  the  subject  of  a  sj)ecific  legacy  or  the  fimd  or 
property  firom  which  a  demonstrative  legacy  is  to  be  taken 
ceases  to  exist  or  to  belong  to  the  testator  before  his  death, 
the  legacy  fails.  A  residuary  devise  or  legacy  is  a  general  gift 
of  all  the  real  or  personal  property  that  is  not  otherwise  disposed 
of  by  the  wiD.  A  residuary  gift  is  usually  put  in  at  the  end 
of  a  will.  Formerly  if  a  devisee  or  legatee  named  in  the  will 
died  before  the  testator  and  the  wiD  did  not  provide  for  such  a 
contingency,  the  gift  to  him  lapsed,  that  is,  became  void,  and 
the  property  covered  by  it  was  disposed  of  as  if  there  were 
no  will,  not  even  passing  by  a  residuary  gift  but  being  excluded 
altogether  from  the  operation  of  the  will.  But  at  present 
it  is  provided  by  statute  that  the  gift  shall  not  lapse 
in  such  a  case  but  the  property  shall  go  to  the  represen- 
tatives of  the  deceased  donee  or   fall  into  the  residuum. 

It  is  usual,  but  not  necessary,  for  the  will  to  appoint  one  or 
more  persons  to  carry  it  into  effect,  who  are  called  executors.  A 
person  named  as  executor  may  however  renounce  or  refuse  to 
aooept  the  office. 

657.  A  will  of  personal  property  has  no  validity,  even 
after  the  testator's  death,  until  it  has  been  duly  proved 
or  probated  in  the  court  of  probate.  A  will  of  real  pro- 
perty takes  effect  as  soon  as  the  maker  of  it  dies,  without 
probate ;   but  in  most  places  probate  of  such  a   will  is  permitted 
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for  the   sake   of  oonvemence   and  certainty;  and  in  some  places 

it  is  required.* 

^^^S*  It  is  the  duty  of  the   executor   to   propound   or  present  the 

wlQ   for   probate ;   bat    any   person   interested   in   the   estate  of 

the  testator,  e.g.  a  legatee  or   creditor,   has   the   right   to   do  so. 

^e^ul*  Any    person    whose     iuterest   would    be    affected   by  the    will, 

for     instance     a      person     who     would     succeed     ab    intestato 

if    there    were     no     will,     may    oppose    the    probate    on    any 

ground   that   shows    the    will    to   be    invalid.      The   court   issues 

HearinflT    citatious   to   all    persous    interested    to    attend   the   probate,  and 

and  decree.  *  ,  '■ 

after  hearing  all  parties  who  appear,  makes  a  decree  granting 
or   refusing   probate,    that   is,  formally   declaring   the   will  to  be 

prob&fcein  valid  or  invalid.  K  probate  is  not  opposed,  it  is  usually  made 
in  what  is  called  common  form,  merely  by  the  oath  of  the 
witnesses  to  the  will  that  it  was  duly  executed,  or,  if  they 
can  not  be  produced,  by  proof  of  the  genuineness  of  their 
signatures ;    formerly,    when    no    witnesses  were    required,  by   the 

Probate  in  oath    of  the    exccutor       But   if  any  one    appears    and    contests 

solemn  form. 

the  will,  probate  in  solemn  form  has  to  be  made,  that  is,  a 
regular  trial  is  had  before  the  court  to  determine  whether  or  not 
the  will  is  genuine  and  valid.      After  probate  the  original  will  is 

Certificate  of  deposited  in  the    court   and   a   certified   copy    of  it   and  of  the 
decree  of  probate  is   given   to   the   executor,   which  copy  is  itself 
called  the  probate, 
st^tuteof  g58.     After   the   Norman    conquest   real  property  could  not 

be  devised,  except  in  a  few  places  by  special  custom,  until 
the  statute  of  wills  was  passed  in  the  reign  of  Henry  VIII. 
But  when  uses  were  introduced  land  might  be  conveyed  to  uses 
to     be     thereafter    appointed    by     will.      Nor    at   common    law 

What  person-  could  a  man  dispose  of  all  of  his  personal   property   by  wUl.      If 
testable,    he  left  a  wife  and  any  child  or  children,  the  wife  was  entitled  to 
one    third    of   the    property   and   the    children  or  their  represen- 
tatives to  one  third,  leaving  only  one  third  at  the  testator's  disposal. 
RoMouabic  If   he  left  a  wife  only   or  a  child    or   children    only,  the  wife  or 
the  children  or  their  representatives  took  one  half.     These  portions 

4  The  reason  for  this  distinction  between  wills  of  real  and  petBonal  pro- 
perty is  found  in  the  history  of  the  law  of  probate ;  see  the  following  sections. 


tSUCCtaSlOS  AT  D^TH.  45S 

going  bj  right  to  the  wife  or  children  were  called  their  reason- 
able parts.  At  present  however  a  petwn  may  dispose  of  all 
his  property  both  real  and  personal  by  will,  and  may  even  give 
it  to  strangers  to  the  exdusion  of  his  own  famfly,  saving  only 
the  rights  of  husbands  and  wives  to  curtesy  and  dower  in  estates 
in  fee 

At   common    law,  if  there    was  no    will,   so  much   of  the    i>J«po«J«o« 
personal   property   of     a    deceased    person    as    he    might   have     p«>p«*y. 
disposed  of  by  wiU  did  not  go  to   his   family  but  belonged  to  the 
King.     Afterwards  the  Crown  conferred  the  right  to  such  property 
upon  the  bishop  or  ordinary,  on  the  supposition  that  he  would  devote 
it  to  pious  uses  for   the   good   of  the   intestate's  souL      Probate  ^^'^^i?^*" 
of  the   will   was   originally   merely   for   the  purpose   of  showing 
that  the  ordinary  had  no    right   to  Ihe  goods,  and  was  therefore 
naturally   made   in   the    ecclesiastical   court.      But  by  the  statute 
of  Westminster   2nd   the   ordinary  was   compelled    to    pay    the  '^o^^mSS^* 
debts   of  the    deceased    out   of  the    property    received    by   him,      ****^'' 
just  as  an  executor  ought  to  do,  and  by    a    later  statute  he  was 
directed  to  appoint  an  administrator  to  take  charge  and  dispose  of 
the  property.      The  administrator  was  originally  merely  the  officer 
or    agent   of  the  ordinary,    and  was  therefore  appointed   in  the 
ordinary's  court. 

659.     At  present  when    a   person   dies   iutestate   as  to  ^^^^  tum^^Sni 
whole    or   any   part   of  his   personal  property,   it  is  necessary  to       ^''• 
appoint  an  administrator  or  administrators.      Any   one   interested 
in  the  esta.te  may  apply  to  have  the  appointment  made.     Notice 
of   the    application   is   given   to   all   persons   concerned,    and  the 
court    appoints    one    or    more    persons    as     administrators    after 
healing  all  parties  who  appear.     The   persons  to  whom  adminis-  ^^^^ 
tration    may    or    ipust    be    granted    are   designated   by    statute.        ***'• 
Generally   it   should   be   committed   to    the   husband   or  wife  or 
next   of  Kn   of  the   deceased,    if    they    are    properly    quaMed 
persons   and   will   accept   it.      If  not,    some   creditor   should   be 
appointed ;    and   if  no   proper  person   can   be   found  among  the 
creditors,  the  court  may   appoint   any  person.      In   some   of  the  Pubucadmi- 
United  States  there   is   an   officer   known  as   a  public   adminis- 
trator, who  must  be   appointed   in   preference   to   remote  kin  or 
creditors.     If  there   is   a   will   but  no  executor  is  named  in  it, 
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or  if  the  ezecator  is   dead   or  renounces,    an   administrator  cum 
^**;j*°j^™jj  ^e«tomen^o   anneoco   is   appointed.      A   residuary   legatee  may  be 
annexed-    gelected    for    this    post    instead    of   the    next    of   kin.      If  the 
ISS^^"^  executor  named  is   under   the   age  when   the   law   permits   him 
tor.       to   act/  which    age    differs    in    different    places,     being    usually 
from    seventeen    to    twenty     one,     or   is    out    of    the   jurisdic- 
tion when  the  testator  dies,    or   if   any    delay   occurs   in  proving 
the  will,  the    court   may   appoint   a    temporary    administrator  to 

'tOTdJtiSii'  ^^^  ^^^^  ^^  ^^^  property.      When    an  executor   or  administrator 

«<>«•       dies  or  is  removed,  he  is  replaced  by  an    administrator   de  bonis 

non    administratis,    usually    called    simply    an    administrator    de 

QoaiifyiDg.   bonis  non.      An    administrator,    and   sometimes    but  not   usually 

an     executor,     is    required    to    give     security    for    the    faithful 

performance    of   his     duties.     This     is    called    qualifying.       The 

reason  for  not  requiring   an    executor    to   quahfy    is   that  he  has 

been  selected  by  the  testator  himself  as  a  fit  person  to  be  trusted. 

Lettowofod- After   an    administrator   has   qualified   letters    of   administration 

ministration.  ^  ^ 

are  issued  to   him   by   the   court  as  evidence  of  his  appointment 
and    authority. 
PoMonai  rep.  660.      Exccutors      and      administrators     are     called       the 

personal  representatives  of  the  decedent.  The  heir  is  called  the 
real  representative.  The  rights  of  an  executor  are  not  derived 
from  the  probate  but  directly  from  the  will,  the  probate  being 
only  evidence  of  his  rights.  He  may  therefore  do  various  acts  as 
executor  before  probate,  though  he  can  not  maintain  any  action 
in  that  capacity  until  by  means  of  the  probate  he  is  able  to 
produce  record  evidence  cf  his  authority.  If  however  probate  of 
the  will  is  refused,  his  acts  as  executor  become  invalid  ah  initio. 
An  administrator  has  no  authority  until  he  receives  his  letters 
of  administration,  but  then  his  rights  relate  back  to  the  time  of 
bis  intestate's  death,  so  that  he  can  sue  for  any  injury  done  to 
the  assets  before  his  appointment 
Kxeoatord*  Any  pcrsou  who  wrongfully  meddles   with   the   property  of  a 

deceased  person  is  called  an  executor  de  son  tort^  He  is  subject, 
as  to  all  the  property  which  has  come  into  his  hands,  to  ail 
the  duties  and  liabihties  of  an  executor,  but  has  none  of  the 
tatter's  rights.  He  is  liable  to  be  sued  for  the  debts  of  the 
deceased,  but  may  not  apply   any   of  the   property   of  which  he 
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gets  poflsesaioii  to  pay  a  debt  due  to  himself,  as  an  executor  may. 
He  must  aooount  for  all  such  property  both  to  creditors  and  to 
the  lawful  representative  of  the  deceased,  but  will  be  allowed 
for  expenses  incurred  by  him  in  the  care  of  the  property  and  for 
payments  made  by  him  to  creditors,  if  such  expenses  and  payments 
would  have  been  proper  had  he  really  been  executor,  except  so 
far  as  the  lawfid  representative  is  thereby  prevented  from 
getting  payment  for  his  own  debt.  But  mere  acts  of  humanity 
or  necessity  will  not  make  a  person  an  executor  de  son  tort, 
e.g.  locking  up  the  goods  of  the  deceased  to  preserve  them 
from  loss  or  injury. 

661.  Personal  property  as  a  general  rule   does  not  descend  p<*"^o*J  p«>- 
to   the    heir;    but    there    are   a   few   exceptions.      An    annuity,  "«td««<^end. 
though  generally  personal   property,    may   be    granted   to    a  man    Annaitiae. 
and  his  heirs,  and  then  will  be  heritable.     Therefore  annuities  are 
included  among   incorporeal   hereditaments.      The    title    deeds   of  TiUedeeda. 
land   also   and    the   chests    in    which    they   are   kept,    which   are 
chattels,     in    England    descend    and    pass     by    other    kinds    of 
transfer   with   the    estate    to   which    they   relate   as    a    kind    of 

legal   aooessoiy.      There    are    also    in    England   certain    chattels  neir.ioomit 

which,    though    not    in    the    ordinary    sense     accessory    to     the 

land,      and     therefore     to      be      distinguished     from     fixtures, 

nevertheless   by   custom   go    with    the   land    to  the  heir.      These 

are  called  heir-looms.*     They   are    mostly   old   pieces  of  fiirniture 

and    the   like   in   mansions.      Black>;tone   mentions   also  pews  in 

a  church,  monuments,    tablets,    armor   and    similar   things  placed 

or  hung  up  in  churches,  deer  in    an    authorized   park,  doves  in  a 

dove  house  and  fish  in  a  pond. 

Subject   to   the   above    exceptions,    personal  property   on  the  Pewooai  pro. 
death  of  the  owner  passes  in  the   first   instance   to    his  personal  ^^]^^^ 
representative,   who   becomes   not   merely   the  manager   but   the       **^ 
owner  of  it; 

662.  The  personal  representative  is  a  universal  successor  Thepewonoi 
to  the  decedent  as  to  personal  property  and  aU  obligations  that  tlve^?^  a^. 
are   not   extinguished  by   the   latter's  death,  but  has  nothing  to       aor. 


s  The    word   "  loom "   here    means   a   limb  or   member,  ie.  of  the 
inheritanoe; 
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Double  eapft.  do   with   the   real  property.     He   is  regarded   ai  ooatinuing  the 

personal  re-  les^  existetioe  of  the  deced^it,  and  therefore  afl  betnff  in  bin  repre- 
sentative  capadty  the  same  person  as  the  deoedent  and  a  different 
person  from  himself  in  his  individual  capacity;  though  this 
principle  has  not  been  in  all  cases  carried  out  to  its  logical  results. 
He  is  not  responsible  for  any  debts  or  daims  against  the 
decedent  except  so  far  as  he  can  pay  those  out  of  the  property 
of  the  latter  which  he  receives  as  representative,  which  is  called 
assets;'  nor  are  those  assets  in  any  way  liable  for  or  oapaUe 
of  being  taken  or  applied  in  payment  of  his  individual  debts. 
His  own  property  and  rights  and  those  of  the  deceased  person 
whom  he  represents  are  kept  carefully  apart.  Any  acts  which 
he  may  do  or  admissions  which  he  may  make  in  his  individual 
capacity  are  not  binding  upon  him  in  his  character  as  repre- 
sentative, nor  any  thing  that  he  may  do  in  the  latter  character 
upon  him  individually.  On  the  other  hand  he  is  bound  as 
representative  by  the  acts  and  admissions  of  the  decedent) 
l)ecau8e  in  that  capacity  he  is  legally  the  same  person  as  the 
latter  and  the  acts  are  therefore  his  own  acts. 

ExpenMRof  If  expenscs   are   incurred   by   the  personal  representative  in 

^^'^-  the  course  of  the  administration,  he  is  allowed  to  repay  himself 
for  them  out  of  the  estate  or  assets.  Those  expenses  form  a 
first  chaige  or  claim  on  the  assets,  and  must  be  paid  in  {ure- 
ference  to  claims  of  creditors.  But  they  must  be  proper  in 
character  and  reasonable  in  amount.  Any  excess  beyond  what 
is  proper  and  reasonable  must  be  borne  by  the  representative 
himself.  He  has  no  authority  by  any  contract  or  act  of  his 
Authority  fuid  to    bind   the    estate   directly ;    that    is,    the   assets  can    not   be 

of  personal  sclzcd  to  satisfy  a  claim    arising  out   of  any   act   done    by  him 

representa-  *'  o  y  ^ 

tire.  in  the  course  of  the  adminisU^tion.  The  estate  itself  is  not 
a  juridical  person.  As  to  third  persons  he  is  individually  liable 
for  his  contracts  or  acts;  for  example,  if  he  should  contract 
for  repairs  to  be  made  on  the  property  or  if  he  diould  wrong- 
fully   take    property   of  a   third    person   supposing   it   to   belong 

I —      I  I  I  -.--         -  ^ 

^  The  word  assets  denotes  property  oonridered  as  a  fund  for  paying 
debts  or  claimn.  It  is  derived  from  th«  French  okz.  or  (umb,  Latin 
ad  and  KStu,  meaning  enough. 
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to  the  efltete,  he  would  be  responsible  exactly  as  if  he  was 
not  executor  or  administrator.  But  if  by  such  means  he 
incurs  any  liability  properly  and  reasonably  on  behalf  of  the 
estate,  he  may  diarge  that  as  one  of  the  expenses  of  the 
administration. 

663.    The   first   duty   of  the   representative  is   to    see  the  °^^^*^„^^^y^ 
deceased  person  buried  in  a  manner  suitable  to  his  station  in  life, 
and    the    charges    of    doing    so     are    a   part   of  the    expenses 
of  administration.      The    representative    must    then    proceed    to  ^^Jhl^SiSte*' 
administer  or  settle  the  estate.      The   first   step   is   to   make  an    lumtoTj, 
inventory  of  the  assets  setting   down   each   article   and  its  value. 
By  the  common  law  no  inventory  need  be  made  unless  that  was 
ordered  by   the   eoclesiastical  courti  which  however  would  usually 
make  an  order  to  that  effect  at  the  request  of  any  person  interested 
in  the  estate.      But  the  general  rule  in  the  United  States  is  that 
a  sworn  mventory  must  be*  filed   in   the   court   of  probate    as   a 
matter    of    course,     and    the   court    usually     appoints    commis- 
sioners to  aadst  in  making  it   and   to    appraise  the  value  of  the 
property. 

The  assets  as  stated  in  the  inventory   are  what  the  personal    Anetnfor 

whiohtheper- 

representative  is  prima  facie  responsible  for;  but  he  or  "^^^^^^^ 
any  party  interested  may  show  that  the  inventoiy  was  wrong,  e.g.  w^p««*m«- 
that  property  not  really  belonging  to  the  deceased  was  impro* 
perly  included  in  it  or  property  omitted  which  should  have  been 
includedi^  or  that  the  value  of  the  assets  was  under  or  over 
estimated  in  it,  or  that  portions  of  the  assets  have  been  lost 
or  destroyed  without  his  fault,  and  so  lessen  or  enlarge  his 
responsibility. 

He  must  use  ordinary  care   for   the   safe   keeping  and  man-  He  nrast  uke 

cure  of  the 


agement  of  the  assets.  If  they  are  lost,  injured  or  deteriorated 
by  his  negligence  or  wiUul  misconduct,  or  if  he  misap- 
propriates them,  either  by  converting  them  to  his  own  use 
or  by  making,  even  by  mistake  or  in  good  faith,  improper 
paj-ments  or  deliveries  to  third  persons  out  of  them,  he  is 
said  to  be  guilty  of  a  devatitavit,  and  he  and  his  bonds-  BMoacwif. 
men  must  make  good  the  loss.  But  he  is  not  responsible 
for  a  loss  or  deterioration  of  the  assets  happening  without 
his  fault. 
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ooiieotion  of  It  Is  his  dutj  to  oollect  and  get  possession  of  all  the  assets 

and  put  them  into  shape  for  distribution.  For  this  purpose 
he  may  bring  any  action  or  use  any  remedy  that  would  have 
been  open  to  the  decedent  himself.  K  he  wilfully  n^lects  to 
collect  or  take  possession  of  any  assets  which  he  might  have  got 
in,  he  is  chai^able  with  their  value  as  if  he  had  received 
them ;  but  not  if  his  failure  to  collect  is  without  his  fault, 
e.g.  if  he  did  not  know    of   their   existence    or   if  a  debt  should 

Sale  of  assetp.  turn  out  to  be  uncoUcctible.  If  it  be  necessary,  as  it  usually 
is,  to  turn  any  part  of  the  assets  into  money,  he  has  authority 
to  sell  so  much  as  is  needful.  He  ought  regularly  to  sell  at 
auction,  otherwise,  if  the  price  received  by  him  is  less  than  the 
actual  value  of  the  goods,  he  will  be  himself  liable  for  the  difference. 
Debudne    K  the  pcrsoual  representative   is    himself   indebted   to  the  estate, 

s^mii  repreT' he  is  rcspousible  to  the  creditors  of  the  deceased  person  for 
the  amount  of  the  debt  as  if  it  were  assets  in  his  hands,  that 
is,  as  if  he  as  personal  representative  had  received  the  amount 
from  himself  in  his  individual  capacity.  But  as  to  legatees  and 
next  of  kin  there  \a  a  difference  in  this  respect  between  executors 
and  administrators.  If  a  person  makes  his  debtor  his  executor, 
that  is  considered  a  release  of  the  debt,  and  although  that 
release,  being  merely  voluntary  and  without  consideration,  is 
invaUd  against  creditors,  it  is  valid  against  legatees  who 
take  from  the  decedent  by  way  of  gift  merely.  But  in 
case  of  an  administrator  the  right  of  action  on  the  debt 
was  formerly  destroyed,  but  not  the  debt  itself;  and  if  he  died 
an  administrator  de  bonis  non  appointed  in  his  place  might 
sue  his  representative  for  the  debt;  and  under  the  modern  law 
he  must  account  for  it  as  assets. 
Fajmentof  664.     The    uext   duty   of  the   personal   representative  is  to 

pay  the  debts   of   the    deceased.^     If  there    are  sufficient  assets, 
he  must  pay  all   the   debts   in   full.      But   if  there   are  not,  if. 
Priority     that  is,  the  estate  is  insolvent,  the  law  has  established  a  certain 

unonff  debts, 

order   of  priority  among   the   debts,  and   all   debts   of  a   higher 
order  or  class  must  be  paid  in   full   before   anything   is   paid  on 

7  The  word  debts  iiicludes  here  all  claims  agaiust  the  decedent 
which  have  not  been  extinguished  by  his  death,  whether  technically 
debts  or  not. 
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those  of  a  lower  order.  If  the  personal  representative  improperly 
pays  the  latter  first,  so  that  the  preferred  creditors  are  unable 
to  get  their  pay,  he  is  guilty  of  a  ckvastavit,  and  is  personally 
responsible  to  the  preferred  creditors.  The  order  of  preference 
among  debts  is  different  in  different  places  and  has  been  changed 
from  time  to  time.  Generally  debts  due  to  the  government,  for 
instance  unpaid  taxes,  are  entitled  to  preference,  and  in  most 
places  wages  due  servants  are  also  preferred,  on  the  ground  of 
the  hardship  to  such  poor  people  of  losing  their  dues.  Judg- 
ment debts  and  all  specialty  debts  were  formerly  payable  befor'* 
simple  contract  debts,  and  in  some  places  still  are ;    but  in    most  Payment  of 

*  7  r  7  debia  of  equal 

places  this  rule  has  been  abolished.  Among  debts  of  the  same  '■'^^• 
rank  the  old  rule  was  that  the  personal  representative  might  pay 
them  in  any  order  he  pleased,  and  if  there  were  not  assets  enough 
to  pay  them  all,  he  might  pay  some  of  them  in  full  and  leave  Betainer. 
the  others  unpaid.  If  he  was  himself  a  creditor,  he  was  entitled, 
since  he  could  not  sue  for  his  debt,  to  retain  sufficient  of  the 
assfts  to  pay  his  own  claim  in  preference  to  those  of  other 
creditors  of  equal  rank.  But  an  executor  de  son  tort  had  so  such 
right  of  retainer.     If  a  creditor  has  any  security  for  his  claim,  he     secured 

.  1  ,  .  ,  1      creditor*. 

may  enforce  his  security  and  so  obtain  payment  without  regard 
to  the  rank  of  his  debt.  Thus  if  a  creditor  holds  the  promissory 
note  of  the  decedent,  which  is  a  simple  contract  debt,  and  has 
a  mortgage  on  the  decedent's  personal  property  to  secure  it,  he 
may  foreclose  his  mortgage  and  thus  get  his  money,  or  the  per- 
sonal representative  may  pay  the  mortgage  and  redeem  the  pro- 
perty, although  the  assets  are  thereby  so  much  diminished  that 
other  creditors,  even  of  superior  rank,  have  to  go  unpaid. 

665.    A   creditor   of   the   decedent    has    no    specific    claim    creditors 

have  no  lien. 

or  lien  on  the  assets  for  his  debt,  but  only  a  personal  claim 
against  the  executor  or  administrator,  on  which  he  may  sue  the 
latter  just  as  he  might  have  sued  the  decedent  himself  in  his 
lifetime.     The  personal  representative   therefore   may   be  exposed     Actions 

,  f,  ,  1  y.>  •  -I        Sffninst  the 

to  two  daaBes  of  actions,  namely:   (1)  actions   on  contracts  made  pergonal  re- 

"        ^    ^  ^  l>ruiieatactve. 

or  acts  done  by  him  in  the  course  of  the  administration,  as  men- 
tioned in  §  662^  where  the  cause  of  action  never  existed  against  the 
decedent  at  all,  and  (2)  actions  on  claims  that  existed  against  the 
decedent  in  his  lifetime.    In  either  kind  of  action,  since  the  estate 
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is  not  a  juridical  person,  the  action  is  against  the  peraonal 
representative ;  and  in  either  a  judgment  rendered  against  him 
binds  him  peifionallj  and  may  be  enforced  against  his  priyate 
property.*  But  in  actions  of  the  latter  sort  the  penonal  repre* 
sentative  may  defend  himself,  not  only  by  contesting  the  creditor's 
Plea  of  no   daim,  but  by  a  plea  that  he  never  has  had   any   assets   of  the 

adminiMinivit  deceascd  in  his  hands  out  of  which  he  could  have  satisfied  the 
claim,  or  that  he  has  already  fiilly  administered  (plene  udmii^ 
iatravit)  all  the  assets  which  have  come  to  his  hands  so  that 
he  has  no  assets  left  available  for  the  payment.  On  sucli  a 
plea  being  set  up  the  court  will  inquire  what  assets  the  repre- 
sentative  has  received  or  ought  to  have  received,  and  whether, 
after  making  proper  allowance  for  the  expenses  of  the  adminis* 
tration  and  for  the  payment  of  preferred  claims,  he  has  or 
ought  to  have  sufficient  assets  left  in  his  possesion  to  pay  the 
•^<*<'™*^  claim  in  suit.  For  this  purpose  the  court  may  take  an  account 
of  the    administration    so*  fajr    as    it  has  gone.      If  no   assets 

'a^TtoV"  *"^  found,  judgment  goes  against  the  creditor,  even  though 
action.  ]^\g  daim  is  in  itself  a  just  one,  because,  whether  just  or 
not,  it  is  impossible  that  it  should  be  paid.  But  if 
sufficient  assets  appear,  an  absolute  judgment  is  rendered 
in  the  creditor's  favor  for  his  debt  or  for  such  part  of 
it  as  the  assets  are  sufficient  to  pay.  This  amounts 
to  an  appropriation  of  so  much  of  the  assets  to  the  payment 
of  that  specific  claim,  so  that  if  another  creditor  afterwards 
sues  for  his  debt,  the  personal  representative  on  a  plea 
of  plene  adtninistravit  may  deduct  the  amount  of  the 
former  judgment,  even  though  he  had  not  yet  paid  it, 
firom  the  assets  in  his  hands,  as  being  already  disposed  of  and 
accounted  for.  The  effect  is  that  a  creditor  who  gets  a  judgment 
for  his  debt  obtains  a  priority  over  other  creditors  of  the  same  dass 
who  do  not  sue,  if  the  assets  are  insufficient  to  pay  them  all, 
and    that    judgments    obtained    by   different   creditors    must   be 


s  In  the  later  claas  of  actions  this  is  iUogical,  since  the  repreaentatlTe 
is  liable  for  the  debts  of  the  deceased  only  in  his  representative  capadty. 
But  it  is  prevented  firom  worldog  practical  injustice  by  the  plea  of 
no  aoMts  or  pkne  adndmdravU  presently  to  be  mentloiied. 
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paid  in  the  order  of  their  rendition.  Whenerer  therefore  there 
is  any  doubt  about  the  aolvencj  of  the  estate  it  is  for  the 
interest  of  a  creditor  to  b^in  suit  at  onoe  even  though  his  debt 
is  not  diqnited. 

666.  Beal   property    is    not   assets   in   the   hands   of  the  Beni  property 
personal    representatire    for   the   payment    of   debts.       Specially 

debts  may  be  made  binding  upon  the  heir,  so  as  to  impose  upon    specialty 

him  a  personal  obligation   to   pay   them   to   the   extent  of  the«pontheiiuir. 

assets  which  he  receives  by  descent,  but  there  is  no  lien  upon  the 

land.     Thus  there  was  no  way  at  common  law  by  which  the  land 

of  a  deceased  person  could  be  made  available  for  the  satisfaction 

of  his   simple  contract   creditors.      In  most  of  the  United  States,   Saieofreai 

however,    it    is    provided    by    statute    that,    if    the    personal  j«y  d*'^*^*'  in 

property    is    insufficient   to    pay   the   debts,    some    proper  court, 

usually     the      court     of     probate,      on      the      application      of 

the    personal  representative    shall    take    the    real    property,     or 

so    much    of   it    as    is    necessary,   from   the  heir    or    devisee 

or    any    one     to     whom    he     may     have     conveyed    it,     sell 

it,    and   turn   the   proceeds  over   to   the    personal   representative 

for  the   payment   of  debts.     This   in   effect   gives   a   lien   upon 

tiie  land  for  the  debts  in  the  nature  of  a  hypothecation. 

667.  After  the  debts  are  paid,    if  there   is  a  will,  the  re-  Distribution 
mainder   of   the   estate   should  be    distributed   according   to   the       ^^'"• 
provisions   of  the   will.      Legacies    given    in   a    will   are   to    be 

paid  in  the    following   order.      First,    specific   and   demonstrative  order  of  pny. 

legacies ;    secondly,    general    legacies.      If   there    are    not    assets  ™*  cu»-  *^° 

enough     to     pay     the      latter     in     full,     they     ought     all     to 

abate    pro    rata,    without    preference     being     shown     to     one 

over    another,     unless    the    will    directs    otherwise;     but    there 

seems   to   be   no   way   at   law   to   compel   the  executor   to  pay 

them   so.      Lastly,    what   is   left   goes   to   the  residuary  legatee,   undiMpoBeu 

if   any.      If  there    is   no   residuary   gift,    the    old   rule  was  that 

the  residuum  belonged   to   the    executors.      But   this  rule  is  now 

abolished^  and  the  remaining  property   is   disposed  of  as  if  there 

had  been  no  will.     If  in  the  course  of  administration  it  becomes  ord«rofop- 

,  .  plication  of 

necessary   to    sell   any    portion   of    the    assets    to    raise    money,      aswts. 
the    things   which    form    the    subjects    of    ^ecific    and    demon- 
strative legacies  should   not   be  sold  till  after  that  portion  ot  the 
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assets  Dot  specifically  disposed  of;  that  is,  debts  should  be  paid  :it 
the  expense  of  the  general  rather  than  the  specific  and  demonstra- 

The  widow's  tive  Wacics.  The  widow's  paraphernalia  consist  of  jewels  and 
>^^*  ornaments  worn  by  the  wife  of  the  deceased  daring  his  life  but 
which  belonged  to  the  husband.  These  may  be  sold  to  pay  his 
debts  if  necessary,  but  only  as  a  last  resort,  after  all  the  other 
assets  have  been  exhausted.  Of  course  the  wife's  own  property 
can  not  in  any  case  be  taken  for  her  husband's  debts. 

statotos  of  ggg.     If  there  is  no  will  or  if  the  whole  of  the  property  is  not 

clitribauon. 

disposed  of  by  will,  so  much  as  remains  undisposed  of  after  settling 
the  estate  goes  by  virtue  of  the  statutes  of  distribution  to  the  next 

Kcxtofkin.  of  kin  of  the  decedent.  If  there  is  a  surviving  husband*  or  wife 
and  also  auy  child  or  children  or  other  descendants,  the  property 
is  divided  among  them,  a  husband  usually  getting  one  half  or  a 
wife  one  third,  the  rest  going  to  the  children,  and  the  children 
and  their  representatives  taking  their  shares  per  stirpes ;  though 
in  some  places  the  ancient  rule  is  still  in  force  that  a  husband 
who  is  administrator  to  his  wife  is  entitled  to  the  whole  property 
after  the  payments  of  debts.  If  there  are  children  or  descendants 
only,  they  take  the  whole.  There  is  no  preference  of  males  or 
primogeniture.  If  there  is  no  husband,  wife  or  descendant  or  if 
they  do  not  take  the  whole  property,  the  residue  of  the  property 
is  given  to  the  nearest  relatives  of  the  deceased  reckoned  according 
to  the  rule  of  the  civil  law,  admitting  ascendants  and  kindred  of 
the  half  blood,  and  without  primogeniture  or  preference  of  males, 
so  that  all  relations  of  the  same  degree  are  treated  alike.  There 
is  generally  no  representation  allowed  after  the  representatives  of 
brothers  and  sisters,  remote  collateral  kin  taking  per  capitcu  In 
the  United  States  the  next  of  kin  are  usually  the  same  persons 
as  the  heirs,  and  in  England  the  heir  is  usually  found  among 
them. 

How  legatees  669.     Legatees  or  next  of  kin,  therefore,  do  not  take  as  dii^ect 

■ad  distriba.  °  '  ' 

tees  take,    suocessors  of  the  deceased  person,    but   directly  from  the  personal 
representative   in   whom   the   property   vests   in   the   first  place. 

0  Strictly  the  husband  or  wife  is  not  included  among  the  next 
of  kin ;  but  for  brevity's  sake  the  term  next  of  kin  is  often  used  to 
include  all  penons  who  take  peisonal  property  ab  intedato. 
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No  action  at  law  lies  in  favor  of  a  l^atee  against  the  executor  no  act  ious  for 

legscieSi  6tc. 

for  a  general  legacy  or  by  a  distributee  against  the  administrator 
or  his  distributive  share.  The  reason  is  that  the  personal 
representative  is  not  bound  to  pay  unless  he  has  sufficient  assets, 
and  a  court  of  law,  having  no  machinery  for  taking  a  general 
account  among  all  the  claimants,  can  not  know  whether  he 
has  assets  or  not.      But   the   possession   of  assets   is  a  sufficient  Promifieby 

*•  ^        the  repreaen- 

consideration  for  a  promise   by   him   to   pay,   so   that   an  action  *»*»▼«  top*y- 
will    lie    on    such    a   promise;    and   an   assent   by   him  to  the 
legacy   or   the   claim   is   an    admission   that   he  has   assets,    on 
which  the  law  will  raise  an  impUed  contract  to  pay.^® 

670.  The  forcing  is  the  scheme  for  the  disposal  of  a  Theoommon 
decedent's  personal  property  of  the  ecclesiastical  and  common  law  or  adminiatn- 
somewhat  modified  by  statutes. 

But   the   jealousy  of  the  courts  of  common  law,  which  were  BeBtricUoim 
always  desirous  to  restrict  the  lurisdiction  of  the  civil  law  courts,     eccieda- 

•'  rt»  atical  courts. 

prevented  the  ecclesiastical  courts  from  exercising  any  effectual  con- 
trol over  the  administration.  For  instance,  when  the  ecclesiastical 
courts  endeavored  to  secure  a  proper  distribution  of  the  assets 
among  the  next  of  kin  by  compelling  the  administrator  to  give 
bonds  for  a  distribution,  the  common  law  courts  declared  the  bonds 
void.  In  fact  the  power  of  the  ecclesiastical  courts  was  limited 
to  proving  the  will,  granting  letters  of  administration  and 
requiring  an  inventory  to  be  filed.  Nor  could  the  courts  of  lucompetency 
common   law    themselves   supervise    the     administration.       Their   ,  common 

^  lawooortflL 

forms  of  procedure,  as  will  be  explained  in  a  future  chapter, 
became  fixed  and  rigid  at  a  very  early  date,  and  they  had  no 
procedure  adapted  to  the  management  of  estates. 

The    defects   of   the    legal   scheme    of    administration    arise  Defecta  of  the 
principally   firom   two    causes.     (1)   The   courts   of  law  have  no     acheme. 
form   of   action    to   which   all   persons   interested   can   be  made   KoKenerai 
parties,     the  judgment    in    which    shall    determine    the    rights   genenuac- 
of  all.      Therefore  there  is  no  way  of  getting   a  general   account 
of    the    administration     binding    on    all.      The    account    taken 
on  a  plea  of  jdene  adminiatravU  is  binding  only  on  the  parties 
to  that  suit.      Hence   no  pro    rata    payments  or  payments  to  a  no prorata 

pojmcntiL 

10  See  3  762,927. 
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daflB  of  peraons,  whose  amounts  could  only  be   asoertained  by  a 
general  account,  can  be   ordered,  either    of   debts  or   of  li^acies 

^"iSS^  or  distributive  shares.  (2)  There  is  no  way  of  making 
leal  property  available  for  the  payment  of  debts.  It  is 
true  speciality  creditors  generally  have  a  right  to  resort 
to  the  heir.  But  they  need  not  do  so;  and  so  it  may 
happen   that  those    creditors    may   exhaust   the    personal    assets 

i"jpjgjjjp-and   leave   not    enough    to    pay    the    simple    contract    creditors, 
"*®**-      when  if  they  could  have  been  in  any  way  compelled  to  take  th^ir 
debts  out  of  the  real  property  there  would  have  been  enough  to 
pay  all  the  debts.      The  same  may  happen  if  particular  creditors 
have  mortgages  or  other  liens  on  the  assets. 
roifded^^fOT  ^^  following   principal   points  therefore  had  to  be  provided 

for.  (1)  To  compel  the  executor  or  administrator  to  ^ve  security 
for  the  faithful  performance  of  his  trust  and  to  render  a 
proper  account.  (2)  To  see  that  debts  of  equal  degree  were 
paid  proportionally  when  there  were  not  assets  enough  to  pay 
them  in  full.  (3)  To  see  that  the  different  portions  of  the 
assets  were  applied  in  the  most  advantageous  way  to  pay  debts. 
(4)  To  enable  legatees  and  next  of  Idn  to  enforce  their  rights 
against  the  personal  representative.  (5)  To  find  some  way  to 
make  real  property  available  for  the  payment  of  debts. 

671-      When    the    jurisdiction     of    the    courts    of    equity 

^^'Jj^^  bepame  well  established,  those  courts  were  found  competent 
to  deal  with  just  those  matters  which  the  common  law 
courts  could  not  and  the  ecclesiastical  courts  were  not  per- 
mitted to  manage.  The  equity  courts  were  not  hampered 
by  any  forms,  and  could  entertain  suits  not  merely 
between  two  parties  for  one  of  whom  judgment  must  be 
given  against  the  other  unqualifiedly,  but  practically  between 
any  number  of  parties,  each  of  whose  rights  and  duties 
oould  be  separately  declared  and  adjusted.  Thus  the  taking 
of  accounts  between  parties  became  one  of  the  common  heads 
of  equity  jurisdiction.  Also  by  means  of  their  doctrine  of  trusts, 
by  treating  the  personal  representative  as  a  trustee  for  aU 
parties  interested,  the  courts  of  equity  were  able  to  arrange 
and  distribute  the  assets  in  a  just  and  advantageous  manner, 
to    compel    the    payment    of   legacies    and    distributive     shares. 
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and    in    many    cases   bj   means   of    equitable    fiens  to   make 
real  property  availaUe  as  assets. 

Ordinarily,  however,  there  is  no  need  to  resort  to  equity  or  oeneniUyno 
for  the  court  to  supervise  the  administration  in  any  way.  If  equity. 
the  estate  is  solvent,  it  makes  no  difference  in  what  order  the 
debts  are  paid,  smce  they  are  all  fully  paid  in  the  end ;  and  if 
the  personal  assets  are  sufficient,  there  is  no  necessity  for  calling 
upon  the  land.  And  generally  executors  and  administrators  in 
fact  act  uprightly  and  respect  the  rights  of  l^atees  and 
distributees.  When  therefore  the  will  has  once  been  proved 
or  administration  granted,  the  personal  representative  usually 
goes  on  and  settles  the  estate  without  any  occasion  for  apply- 
ing to  a  court  of  equity.  But  if  the  estate  is  insolvent  or  if  any  Adminwtr*- 
dispute  or  difficulty  arises,  any  party  interested,  the  personal 
representative  himself,  a  legatee  or  one  of  the  next  of  kin  or 
a  creditor,  may  bring  the  matter  into  equity  by  means  of  what 
is  called  an  administration  suit,  to  which  all  persons  interested 
should  be  made  parties;  and  the  court  thereupon  assumes  the 
superintendence  of  the  entire  administration,  and  administers 
the  estate  on  equitable  principles,  treating  the  personal  represen- 
tative as  its  agent  for  that  purpose.  If  the  representative  has  inventory. 
not  already  filed  an  inventory,  he  is  now  compelled  to  file 
one  in  the  court  of  equity ;  and  at  the  end  of  the  administra-  Account. 
tion  he  must  render  to  that  court  a  full  and  correct  account 
of  the  assets  received  and  disposed  of  by  him  and  of  his  whole 
doings  as  executor  or  administrator,  which  must  be  sworn  to 
by  him,  and  as  to  the  correctness  of  which  the  court  will  make 
a  rigid  inquiry  if  any  interested  party  offers  objections  to  it 
or  any  part  of  it.  Sometimes  when  the  administration  lasts 
for  a  long  time  the  personal  representative  is  required  to  make 
provisional  accounts  from  time  to  time. 

In     England    an     administration     suit     is     brought    in     a  Equitable  ad- 

ministration 

court    of   equity.      But    in    the    United     States    the    courts     of  in  tb«  united 

^      •^  ^  titatea. 

probate  usually  have  the  powers  of  courts  of  equity  in  aU 
matters  relating  to  administration,  and  exercise  without  any 
formal  administration  suit  being  instituted,  on  motion  or 
petition  by  any  person  interested,  all  necessary  supervision 
aol     control     over    the    administration,     so    that     a     suit    in 
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equity  is  rarely  nfcenary.  But  the  rules  and  principles 
that  the  American  probate  courts  apply  are  the  same  in  the 
main  as  those  applied  by  the  English  courts  of  equity, 
where  they  originated;  though  many  of  them  have  been 
embodied  in  statutes,  and  some  of  the  English  rules  have  been 
rendered  inapplicaUe  by  statutoiy  alterations  of  the  law.  An 
inventory  and  a  final  account  are  required  as  a  matter  of 
course  in  all  administrations,  it  being  the  official  duty  of  the 
court  to  see  that  they  are  filed  whether  asked  for  hy  any  party 
or  not. 

Eqnitnbie  as-  572.  Equity  trcats  as  assets  and  brings  into  the  admini- 
stration   some   property   which    is    not   so    treated    at   law.     A 

^^^cjjj?e<i  testator  may  by  his  will  charge  his  real  property  with 
the  payment  of  his  debts.  Such  a  charge  does  not  make 
the  land  the  property  of  the  personal  representative,  but 
creates  an  equitable  lien  or  hypothecation  upon  it  in  his 
favor,  which  the  court,  if  necessaiy,  will  enforce  by  a 
judicial  sale,  and  will  hand  over  the  proceeds  of  the  sale 
to  him.  Such  a  charge  is  now  unnecessary  in  most  of  the 
United  States,  because  of  the  statutory  provision,  already  men- 
tioned, by  which  the  court  can  order  a   sale   of  real  property  to 

constmctive  raisc  moucy  to  pay  debts ;  aiM  at  present  in  England  by 
statute  land  belon^g  to  a  decedent  which  is  not  disposed 
of  by  his  will  but  permitted   to   descend   to    his  heir   is   treated 

Land  devilled  as  if  chaiged  with  debts.     Sometimes  however  a  testator,  instead 

to  pay  debts. 

of  merely  chai^ging   his  land  with  his  debts,  devises  the  land  to 
his  excutors  or  to  trustees  in  trust  to  pay  them.     This  creates  an 
ordinary  trust,  which  will  be   enforced   in   equity   like  any  other 
trust, 
^^ropertyap-  A    pcrsou    who  has  a  general  power  of  appointment  over 

pointed  to  a  *^  . 

▼oiuntecr.  property  may  usually  appoint  to  his  own  use  or  to  that 
of  his  personal  representatives.  If  therefore  he  appoints  U 
some  one  else  without  any  consideration,  and  do^  not  leave 
assets  enough  to  pay  his  debts,  equity,  applying  ^the  general 
rule  that  a  gift  of  property  by  a  debtor  is  invalid  against 
his  creditors,  will  treat  the  appointee  as  a  trustee  for  the  personal 
representative,  and  will  compel  him  to  turn  over  the  property 
to  the  latter  to  be  used  in  paying  debts  if  necessary. 
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Beal    property    chaiged   with    the    payment    of   debts    and 
property  over  which  the  decedent  has   exercised   a  general  power 
of    appointment     in    favor    of    a    volmiteer,    that    is,    of    a 
person    who    has   paid    no    consideration    for    it,     as    well    as    Equitable 
•certain   equitable    property    belonging   to    married  women    which  mamea  wo- 

men. 

will    be    treated    of    in     another    place,    are    called    equitable 
assets. 

In  distributing  equitable  assets  among  the  creditors  ^^^^^  JJJJ^^^t 
the  estate  is  insolvent  equity  disregards  certain  of  the  distinctions  ^^ff^y^ 
between  different  classes  of  debts  which  are  or  were  observed 
at  law.  This  it  does  on  the  ground  that  at  law  the 
creditors  could  not  get  at  such  assets  at  all,  and  if  they  seek 
the  aid  of  equity  they  must  be  content  to  receive  such  aid 
as  is  consonant  to  equitable  principles,  one  of  the  chief  of 
which  is  that  equality  is  equity.  Thus  it  does  not  aUow  any 
preference  to  specialty  creditors  over  simple  contract  creditors  or  to 
creditors  who  have  judgments.  Indeed  it  goes  farther  than  this; 
if  out  of  the  legal  or  ordinary  assets  partial  payments  have  been 
made  to  those  classes  of  preferred  creditors,  it  will  direct  that 
an  equivalent  amount  be  paid  to  the  non-preferred  creditors 
out  of  the  equitable  assets,  so  as  to  put  them  on  an  equality 
with  the  others,  before  any  farther  payment  is  made  to  the 
latter.  This  doctrine  is  now  of  less  importance,  because  the 
equitable  rule  of  distribution  has  lately  been  adopted  by  statute 
in  England  and  in  many  of  the  United  States  for  all  assets 
both  legal  and  equitable. 

673.     Equity   also,    when   there    are    not    enough   assets  to   ^J^^^n®' 
pay  any  dass  of  creditors  in    full,    will   not   permit  the   executor     «^"*y- 
or   administrator   to    favor   one    over    another,    but  compels  him 
to  treat  them  all  alike    and  pay   them   pro  rata   so   far  as  the 
assets    will    go.      Accordingly    if    a    creditor    sues    the    personal    ^°^'JJ^ 
representative  and  gets    a   judgment   for   his   debt,    he   does  not 
thereby     acquire     any     advantage     over   other    creditors.       The 
judgment   determines    the    validity   and    amount    of   his    claim, 
but  he  is  not  allowed  to  enforce    it   for   more    than   his   propor- 
tional share.      It  is  to  be  paid  only  in  the  course  of  administra- 
tion   like    other  claims.      The    same    principle   is   applied   to  the     Bctainer. 
personal    representative's    right    of  retainer    for   his    own    debt; 
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he  can  only  retain  so  much  of  it  as  is  in  proportion  to  what 
is  paid  to  other  creditors  of  the  same  class. 

Time  for  pxe-  A  time  Is  fixcd  by  the  court  within  which  crediton  are 
ciaisBc  to  present  their  claims  to  the  personal  representative ;  and  imtil 
that  time  has  expired  he  ought  not  to  pay  any  claims.  K  he 
does  so,  he  does  it  at  his  own  risk.  After  the  expiration  of  the 
time,  when  all  the  creditor's  claims  have  come  in,  it  is  possiUe  to 
see  how  far  the  assets  will  go  in  paying  the  debts,  and  they  are 
ordered  to  be  paid  accordingly.  Sometimes  partial  payments  are 
made  from  time  to  time  as  the  personal  representative  succeeds 
in  getting  in  the  assets.  If  any  creditor  presents  his  claim 
after  the  time  limited,  he  is  still  entitled  to  be  paid  if  the 
personal  representative  happens  to  have  left  in  his  hands  any 
assets  available  for  that  purpose,  but  not  otherwise. 

Application  of         674.     Whcu    it   is    neccssaiT   to   use    a    part   only   of    the 

asaetfl  to  paj 

d«bt«.  assets  for  the  pajmaent  of  debts,  it  is  evidently  a  matter  of 
importance  to  the  legatees  and  next  of  kin,  and  whenever  real 
property  can  in  any  way  be  got  at  ako  to  the  heirs  and 
devisees,  which  of  the  assets  are  to  be  so  used.  It  is  for 
the  interest  of  the  heir,  for  example,  that  all  debts  be  paid  out  of 
personalty,  but  of  legatees  or  next  of  kin  that  the  real  property  be 

Marabaiing  of  rcsorted  to.  The  arrangement  of  assets  in  a  certain  order  for  the 
payment  of  claims,  and  directing  claims  to  be  paid  out  of  one 
fund  before  resorting  to  a  different  fimd,  is  known  as  the  mar- 
shaling of  assets.  It  is  of  frequent  occurrence  in  equity,  not  only  in 
the  administration  of  the  estates  of  deceased  persons  but  in  cases 
of  bankruptcy,  of  settling  up  the  affairs  of  partnerships  and  com- 
panies, and  generally  where  various  persons  have  mortgages,  liens 
or  claims  covering  in  part  the  same  property.  Equity  in  such 
circumstances  will  usually  on  the  application  of  any  party  in 
interest  marshal  the  assets  so  as  to  apply  them  in  the  most 
advantageous  manner. 

The  equitable  Equity     has     established    an    order    for    the    application   of 

order  of  ap.  .  /.       -i    i  rm  ••11 

plication,  asscts  lu  the  payment  of  debts.  This  is  based  on  the 
expresvsed  or  presumed  intention  of  the  decedent  him- 
self, and  follows  two  general  principles,  namely,  that 
property  which  the  deceased  has  not  specifically  disposed  of 
otherwise    should   be    used   for   paying   his  debts  before  property 


\^ 
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which  he  has  so  disposed  of,  and  that  personal  property 
should  be  used  rather  than  real  property.  The  primary  Thegeneni 
fund  for  the  payment  of  debts  is  what  is  called  the  general  ^"*° 
personalty,  which  consists  of  such  personal  property  as  the 
deceased  has  not  specifically  bequeathed  by  his  will ;  if  there  is 
no  will,  it  includes  all  of  the  personal  property.  All  debts  should 
be  paid  out  of  that  so  far  as  it  will  go.  If  that  is  not  oihdraneta. 
sufficient,  then  if  the  deceased  has  by  his  will  devised  real 
property  to  his  executora  for  the  purpose  of  having  it  used  to  pay 
his  debts,  and  not  merely  charged  it  with  the  payment,  such  real 
property  should  next  be  taken.  After  that,  real  property  which 
has  descended  to  the  heir,  {.e.  as  to  which  the  decedent  haa 
expressed  no  intention,  is  to  be  resorted  to,  and  then  land  devised 
but  charged  with  the  payment  of  debts,  *t.c.  as  to  which  the 
testator  has  expressed  an  intent  that  it  shall  go  to  the  devisees 
but  that  it  may  be  used  to  pay  debts  if  necessary.  The  above 
includes  all  the  property  as  to  which  the  testator  has  expressed 
no  intention  or  has  indicated  a  willingness  that  it  may  be  applied 
in  payment  of  debtSL  If  that  is  not  sufficient,  it  becomes  neoes- 
saiy  to  take  for  that  purpose  the  property  which  the  testator  has 
devoted  to  other  uses.  Personal  property  forming  the  subject 
matter  of  specific  or  demonstrative  legacies  should  next  be  sold  to 
raise  the  money  necessary,  and  after  that,  in  the  United  States,  land 
disposed  of  by  will  and  not  charged  with  debts.  Then  comes  pro- 
perty appointed  to  volunteers  under  a  power,  and  as  a  last  resort 
the  widow's  paraphematia. 

675.     But    although    the     above    is    the    order    of    appli-  int«»ptioM 
cation    of    assets    which    equity    considers    proper,    the     court  ■tie  order, 
can    not    directly    prevent    creditors    firom    enforcing   their   l^al 
rights.      It   may    happen   therefore   that  a  creditor  in  fact  takes 
his    pay   out    of  a   fund   which    under   the    equitable  rule  ought 
not   to   have    been  used  for  the  payment   of  his  debt.      In   that 
case    the   person    who    would    have    been    entitled    to    that  fund  sabtogation. 
has    a    right   in    equity   to    stand    in    the    place    of  the  creditor 
and  enforce    for   his    own   reimbursement   any   claim    which   the 
creditor  would   have   had    against    soD^e    other   fund   from  which 
payment  ought  to  have  been  made.    This   is   called   subrogation. 
In  various  cases  of  the  marshaling  of  assets  subrogation  may  occur. 
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For  instance  when  the  general  personalty  is  Fufficient  to  pay  aB 
the  debts,  so  that  no  other  portion  of  the  assets  ought  to  be  ueed 
for  that  purpose,  it  may  happen  that  a  specialty  creditor  will  sue 
the  heir  at  law  and  force  him  to  pay  or  a  secured  creditor  will 
enforce  his  lien  on  a  chattel  specifically  bequeathed.  Equity  can 
not  prevent  his  doing  so  ;  but  in  such  a  case  the  heir  or  the  specific 
legatee  will  be  subrogated  into  the  place  of  the  creditor,  and 
will  have  a  claim  to  be  reimbiu-sed  out  of  the  general  personalty. 
Or  the  personal  representative  may,  without  waiting  for  the 
creditor  to  act,  at  once  pay  him  off  out  of  the  general  personalty 
and  so  free  the  realty  or   specific   legacy  fix)m  his  claim.     When 

Ezonentioii.  a  claim  or  chaise  is  in  any  manner  taken  off  frx)m  one  fund 
and  put  upon  another,  the  former  fund  is  said  to  be  exonerated. 
Exoneration  is  a  common   incident   of  the   marshaling  of  assets. 

Locke  Kingb But  in  England  by  Locke  King's  act"  it  it  is  provided  that 
land  descended  or  devised  shall  not  be  exonerated  from  a 
mortgage  or  lien  upon  it,  unless  the  decedent  has  expressed  an 
intention  to  have  that  done.  Therefore  if  a  mortg^ee  obtains  bis 
pay  out  of  the  personalty,  the  personal  representative  is  subro- 
gated into  the  mortgage  and   may   foreclose   it   against  the  heir 

Exonention  or  dcvisee.      A    testator   may    by   his  will  exonerate  any  portion 

fcy  will.  _ 

of  his  property  and  direct  out  of  what  part  of  it  debts  shall   be 

paid,  or  may  establish  such  order  of  application  as  he  pleases. 

i  676.     Having   seen    to   the   payment   of   creditors,  and  as- 

Afloonnt.    ccrtaincd  by  means  of  a  proper  accounting  what  assets  remain  in 

the  hands  of  the  executor   or   administrator  for  distributiony   the 

DUtriimtioii.  oourt  of  equity  will  direct  him  to  distribute  it  to  the  legatees  or 

next  of  kin  according  to  their  rights,  whether  he  has  assented  to 

their  claims  or  not. 


•^ '— 


u  17  and  18  Vict  c  118. 
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CHAPTER    XLVI. 

BANKRUPTCY  AND  ASSIGNMENTS  FOB 

CREDITOBS. 

677>    A  penon  who  can  not  pay  his   debts  is  said  to  be   inaoiTencr 

ind  bank* 

insolvent.    Insolvency  is  a  condition  of  fact.    A  bankrupt  is  one      mpor. 
who  has  been  declared   to   be   such  by  a  decree   of  a  court  and 
his  property  taken  from  him  to  be  administered  for  the  benefit  of 
his  creditois  under  the  supervision  of  the  court. 

By  the  constitution  of  the  United  States   bankruptcy  is  one  National  and 

^  *     •'  state  law  m 

of  the  subjects  that   fall   under   the  jurisdiction   of  the  national   *^statoi^ 
government.      The   bankruptcy   acts    are    national    statutes^    and 
bankruptcy  proceedings  are   in   the  United  States  District  Courts. 
But  some  of  the  states  have  laws  for  the  administration  of  the    insoivtnt 

laws. 

property  of  insolvent  debtors  for  the  benefit  of  their  creditors, 
under  which  a  kind  of  bankruptcy  may  take  place.  These  are 
generally  known  as  insolvent  laws,  to  distinguish  them  from 
the  national  bankruptcy  laws,  and  proceedings  under  them  as 
proceedings  in  insolvency.  The  same  general  principles  apply  to 
such  proceedings  as  to  proceedings  in  bankruptcy,  but  with  some 
differences  in  details.  If  proceedings  are  begun  under  a  state 
law,  they  are  superseded  by  the  subsequent  commencement  of 
bankruptcy  proceedings  under  a  national  law,  the  authority  of  the 
national  government  being  paramount.  There  have  been  several  Bankroptcy 
national  bankruptcy  acts. 

A  person  who   is   insolvent   and  unable  to  pay  his  creditors  P^fewnowi 

*  ,  *    "^  among  credi- 

m  fuH  has  a  right   to   prefer   one   to   another,  paying  a  favored       *°"- 
creditor  his  entire    <:laim  and  letting   others   go  unpaid.     Also   a    judgment 
creditor  who  sues   for   his   debt,    gets  judgment   and   seizes  the  "* 

debtor's  property  on  execution  obtains  an  advantage  over  other 
creditors,  so  that  as  soon  as  a  man  is  insolvent  or  suspected  to 
be  so  every  creditor  has  a  strong  motive  for   suing  h\m.     There- 
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fore  it  often  happens  that  the  property  of  an  insolvent  is  very 
unfairly  distributed  among  his  creditors  or  is  wasted  by  the 
expenses  of  law  suits,  or  even  that  a  person  who  is  not  really 
insolvent  but  would  have  paid  all  his  debts  had  he  been  let 
alone  is  driven  into  insolvency  and  ruin  by  importunate  creditors. 
The  bank.  To  prcveut  thoso  cvils  and  secure  justice  among  all  creditors  is  the 

ruptcy  law  is.  n        i  t  i  i  rmi  ^-11  '111 

•tatutory.  aim  of  the  bankrupt  law.  The  law  of  bankruptcy  is  wholly 
statutory.  The  first  acts  were  passed  for  the  benefit  of  the  mer- 
cantile community,  and  under  them  only  traders  could  be  made 
bankrupts;  but  now  any  one  may  be. 

voinntory  678.    Bankruptcy    is   voluntary  or  involuntair.     The  former 

Bankruptcy. 

is  where  a  person  is  declared  a  bankrupt  at  his  own  request.  K 
a  person  finds  himself  insolvent  or  embarrassed,  and  wishes  to 
protect  himself  against  suits  by  his  creditors  or  secure  an  equitable 
division  of  his  property  among  them,  he  may  present  a  petition 
to  the  court  of  bankruptcy  praying  to  be  declared  a  bankrupt. 

*nvoJ»°fft^y  679.     Involuntary  bankruptcy  is  where  a  creditor  or  creditors 

present  the  petition.  The  debtor  is  entitled  to  notice  of  the 
petition  and  an  opportunity  to  oppose  it,  and  an  adjudication 
can  not  be  made   against  him  unless  he  is  proved  to  have  com- 

Actofbank.  mitted  au  act  of  bankruptcy.  ^Vhat  is  an  act  of  bankruptcy  is 
defined  by  statute.  In  general  it  is  one  which  shows  that  the 
party  is  insolvent  or  that  he  is  attempting  to  defraud  his  creditors 
or  prevent  or  hinder  them  from  gettiog  their  dues,  such  as  not 
paying  his  mercantile  debts  or  judgments  obtained  against  him 
within  a  certain  time  after  they  are  due,  giving  notice  of  a 
suspension  of  payments,  conveying  away,  disposing  of  or  conceal- 
ing his  property  to  prevent  his  creditors  from  seising  it  or  in 
other  ways  manifesting  such  an  intent,  or  absconding  to  avoid 
his  creditors.  In  a  voluntary  bankruptcy  the  filing  bf  the  petition 
by  the  insolvent  is  an  act  of  bankruptcy. 

A^«*ijmee»in  680.    If  the  debtor  is  adjudged   a   bankrupt,   one  or  more 

assignees  or  trustees  are  appointed  by  the  court  or  by  the 
creditors  of  the  bankrupt  at  a  meeting  of  creditors  called  for  that 
purpose,  to  whom  all  the  property  of  the  bankrupt  both  real 
and  personal,  except  such  property  as  would  be  exempt  from 
seizure  on  execution,  is  transferred  either  by  the  mere  decree  of 
the   court   or   by  a   deed  executed  by  some    officer   of  the  court 
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tinder  its  ordeis.     The   aasignee   must  give  bonds  for  the  faithful 
execution   of  his   trust.     His  poweis  and  duties  are  substantiallj  l^^^f^ 
the     same    as    those    of     the    administrator    of     a    deceased     «^«~- 
person. 

681.    Pending  the  proceedings  in  bankruptcy  aU  suits  against  Btayof  miitifc 
the   bankrupt   by   his  creditors   in    other  courts    are   stayed,    all 
property  of  his  which  has  been  attached  in  such  suits  is  released,  ^/^?"^o"</** 
and  transfers   of  his   property  or  payments  of  money  made  by  »noeoMir«n». 
him   within   a   certain    time    before   the   commencement   of  the 
proceedings,    except   to   purchasers   or   payees  in   good  faith  and 
for  valuable  consideration,  are  avoided,  so  that   no   creditor    shaJl 
be  able  to  obtain  an  unjust  preference.     A  time  is   fixed  within     ^^^^^ 
which  creditors  must  present  their  claims  and  make  oath  to  their 
correctness,  and  notice   of   this   is  given  to  the  creditors.     If  any 
creditor's   daim   is   disputed   by   the   assignee    or   by   any  other 
creditor,  its  validity  is  decided  either  by  the  bankruptcy  court  itself 
or  in  an  ordinary  action  brought  for  that  purpose  by  the  creditor, 
with  the  permisdon  of  the  court  of  bankruptcy,  against  the  assignee 
in  some  competent  court.     Such  creditors  as  duly  prove  their  claims 
become  parties  to  the  bankruptcy  proceedings.     Immediately  after  Meetings  of 
the  adjudication  of  bankruptcy  a  meeting  of  the  creditors  is  called 
for  the  election   of  an   assignee;    and   other  meetings   are  held 
from  time  to  time  during   the   pendency   of  the   proceedings,    to 
which  the  assignee  makes  reports  of  his  doings. 

The  course  of  the  administration  of  a  bankrupt's  estate  is  coane  of  ad- 
very  nearly  the  same  as  that  of  a  deceased  person's  in  equity,  and 
the  courts  of  bankruptcy  have  so  far  as  necessary  for  the  purposes 
of  the  administration  the  powers  of  courts  of  equity.  The  assignee 
must  make  an  inventory  of  the  assets  and  file  it  in  the  court. 
He  must  collect  the  assets  and  turn  them  into  money,  and  pay 
the  creditors'  claims  according  to  the  order  of  preference  estab- 
lished by  statute,  which  is  usually  substantially  the  same  as  among 
claims  against  the  estate  of  a  decedent.  If  there  are  not  assets 
enough  to  pay  any  class  of  claims  in  full,  he  must  pay  them  as 
far  as  he  can  pro  rata.  And  he  must  render  an  account  at  the 
end  of  his  administration.  If  the  estate  turns  out  not  to  b^ 
insolvent,  any  sur[)Ius  that  remains  after  paying  the  debts  and 
the  expenses  of  the  jHrooeediugs  is  returned  to  the  bankrupt.     The 
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^nhe'b^^  bankrupt  may  be  compelled  to  sabmit  to  an  ezaminatioii 
^^^  before  an  officer  of  the  court  aa  to  Mb  property,  debts  and 
dealings. 

DiflobaTgeof  After   the  proceedings   are    finished  the  bankrupt  may  apply 

to  the  court  for  a  discharge  from  so  much  of  his  debts  as  remain 
impaid,  which  application  any  creditor  has  a  right  to  oppose.  If 
the  bankrupt  has  not  been  guilty  of  any  fraud  or  misconduct 
either  in  the  course  of  the  proceedings  or  before  their  commence- 
ment in  contemplation  of  bankruptcy,  the  dischaige  is  usualy 
granted,  the  law  considering  that  when  a  person  has  been 
plunged  into  bankruptcy  by  mere  misfortune  without  any  fault  of 
his,  and  has  honestly  given  up  all  his  property  to  his  creditors,  it 
is  a  less  evil  that  his  creditors  should  lose  a  portion  of  their  dues 
and  the  bankrupt  be  left  free  to  commence  business  again  than 
that  he  should  be  embarrassed  for  years  and  perhaps  for  the  rest 
of  his  life  with  a  burden  of  old  debts. 

compositdon  G82.     Somctimes  after  proceedings  in  bankruptcy  have  been 

by  oonsent  of  .  -        i        t        i 

ooart.  begim  the  court  will  permit  the  bankrupt  to  make  a  composition 
with  his  creditors,  that  is,  to  enter  into  an  arrangement  with 
them  to  pay  their  claims  or  a  portion  of  them  on  such  terms  as 
they  may  agree  upon.  The  court  usually  has  power  to  compel  a 
minority  of  the  creditors  to  consent  to  a  reasonable  composition 
that  is  opproved  of  by  the  majority  or  sometimes  by  more  than 
a  mere  majority,  for  instance  by  two  thirds.  A  composition 
generally  provides  for  the  payment  of  the  debts  in  Ml  or  in  part 
by  instalments  and  the  dischaige  of  the  debtor,  and  the  debtor 
usuaUy  gives  security  for  its  performance.  Upon  its  approval 
by  the  court  the  debtor's  property  is  restored  to  him,  and  the 
bankruptcy  proceedings  are  stayed,  but  may  be  revived  if  he  fails 
to  cany  out  the  composition. 

^m^^Sr  ^  composition  with  his  creditors  is  often  made  by  a  debtor 

without  any  proceedings  in  bankruptcy  having  been  begun,  by  a 
volimtary  agreement  to  which  all  the  creditors  become  parties. 
Thus  the  expenses  of  bankruptcy  are  saved,  and  there  is  more  to 
divide  among  the  creditors.  This  can  generally  be  done,  and  is 
the  better  way,  when  the  creditors  have  confidence  in  the  debtor 

Co^denp  that  he  will  deal  fairly  with  them,  Althotigh  in  general  the 
payment  of  a  part  of  a  debt  is  no  consideration  for  an  agreement 
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to  release  the  remainder,  yet  in  a  composition  the  giving  security 
by  the  debtor  or  the  mutual  agreements  of  all  the  parties  forms  a 
sufficient  consideration.  If  however  any  secret  arrangement  is  rmnd  on  t!i» 
made  between  the  debtor  and  any  creditor  to  give  that  creditor 
any  advantage  which  the  other  creditors  do  not  get,  as  for 
instance  to  pay  him  a  larger  proportion  of  his  debt  than  is  paid 
to  the  others,  to  give  him  additional  security  or  to  pay  him  a 
separate  consideration  for  consenting  to  the  composition,  that  is 
a  fraud  upon  the  other  creditors  and  makes  the  composition 
voidable.  But  if  it  is  done  openly  and  with  the  consent  of  the 
other  creditors,  one  creditor  may  be  treated  diflferently  from  the 
rest. 

683-     An  assignment  for  the   benefit   of  creditors,  which   is   Genernini- 

signzueut. 

also  called  a  general  assignment,  is  a  kind  of  private  bankruptcy. 
It  is  where  a  debtor  assigns  the  whole  or  a  considerable  part  of 
his  property  to  an  assignee  selected  by  himself,  to  be  sold  and  the 
proceeds  distributed  among  all  his  creditors  or  among  certain 
creditors  specified  in  the  assignment  or  such  as  shall  consent  to  it. 
Such  an  assignment,  however,  is  an  act  of  bankruptcy,  and  if  An  act  or 
bankruptcy  proceedings  are  begun  within  due  time  thereafter,  """  '"^  ^^* 
it  is  void  against  the  assignee  in  bankruptcy. 

At    common   law   in    a   general  assignment  the  debtor  may  Prp'orencps 

,  ,  amoniroredi- 

create  preferences   among   ms   creditors,  directmg  the  assignee   to       to»8. 

pay  some  in  fuU  before  paying  anything   to    the  others,  a  power 

which  may  easily  be  taken  advantage  of  to  give  unjust  preferences, 

as   for   instance  to   the   debtor's  own   relatives  and  friends.     At  Sf-^'ut  ryrog- 

ulatioua. 

present  however  there  are  statutes  regulating  such  assignments, 
wbidi  restrict  the  power  of  preference  and  contain  various  other 
provisions  to  prevent  fraud  and  secure  fair  treatment  of  the 
creditoiB. 
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CHAPTER    XLVn. 

PECUNIARY  CONDITION. 
BiRhtofpecn-         gg4.    There  18  still  another  mht  in  rem,  which  has  received 

niary  oondi-  ^^ 

tion.  Qo  name  because  it  has  not  generally  been  reoogniKed  as  a 
separate  right.  It  may  be  conveniently  designated  as  the  r%ht 
of  pecuniary  condition.  Its  content  is  the  holding  of  vahie  or 
purchasing  power  in  any  form,  the  total  value  of  all  a  person's 
belongings.  Any  pecuniary  loss  which  a  person  suffers  is  a 
violation  of  this  right.  It  is  usually  confounded  with  the  right 
of  property ;  but  it  differs  from  property  in  the  following  respects. 
685.     (1)    Property    relates   to    the    possession   or    physical 

«eiftt«8to  condition  of  things,  but  has  no  relation  to  their  value.*  This 
right  on  the  other  hand  has  to  do  with  the  value 
of  things,  but  not  with  their  possession  or  physical  condition, 
except  indirectly  so  far  as  these  may  affect  their  value.  Thus 
if  A  wrongfully  tears  down  a  building  on  B's  land,  that  is 
a  violation  of  the  right  of  property  in  the  land  because  it 
changes  its  physical  condition,  and  also  of  B's  right  of 
pecuniary  condition  because  the  land  is  thereby  made  leas 
valuable.  But  if  A  wrongfully  builds  an  elegant  mansion  on 
B's  vacant  lot,  and  thus  greatly  enhances  the  value  of  the 
lot,  that  is  equally  a  violation  of  B's  property  right,  but  not 
of  the  present  right.  On  the  other  hand  if  A  builds  a  high 
brick  wall  on  the  edge  of  his  own  land  and  so  shuts  off  the 
view  from  B's  windows  and  makes  his  house  less  valuable, 
B's  property  right  is  not  violated,  though  his  right  of  pecuniary 
condition  is. 

A  single  (2)     Each    property   right  is   a   distinct    and    separate  right, 

and,  if  a  normal  one,  has  a  specific  material  thing  for  its  subject. 
A  person  may  have  any  numl)er  of  property  rights.  But  the 
right  of  pecuniary  condition  has  no  thing  for  its  subject, 
and    a   person    has    only    one    general   right  of  this   kind,    just 

1  Bee  243 
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as    he    has    a    single    and    indivisible    right    of   bodily    security 
or  liberty. 

(3)  The  duties  that  correspond  to  the  two  rights  are  oifreranoein 
laigely  different.  Those  corresponding  to  the  present  right  are  •ponding 
mainly  duties  not  to  act  fraudulently  or  maliciously,  whereas 
most  of  those  corresponding  to  property  rights  are  duties  of 
reasonableness  merely  or  even  peremptory  duties,  or  if  they 
are  duties  of  intention,  no  more  than  simple  intention,  and 
not  culpable  intention,  is  meant.  That  is,  if  an  act  causes  a 
violation  of  a  property  right,  there  is  generally  an  actionable 
wrong,  though  the  violation  was  merely  negligent  or  was  done  with 
a  simple  intent  to  produce  a  certain  consequence  but  in  entire 
good  faith  and  without  any  knowledge  that  the  consequence  was 
one  that  ought  not  to  be  produced,  and  sometimes  though  neither 
intention  nor  negligence  was  present;  but  if  the  result  of 
the  act  is  merely  pecuniary  loss,  without  any  violation 
of  the  right  of  property,  it  is  seldom  actionable  unless 
it  was  done  with  malice  or  intent  to  defraud.  Thus  if 
a  tenant  for  life  holds  without  impeachment  for  waste,  he 
is  ordinarily  not  guilty  of  any  wrong  against  the  reversioner 
if  he  commits  waste.  The  reversioner's  property  right  is  not 
thereby  violated,  because  that  right  is  itself  subject  to  the 
right  of  the  tenant  to  commit  waste.  But  if  the  tenant 
commits  waste  maliciously,  with  an  intent  to  cause  pecuniary 
damage  to  the  reversioner,  thus  breaking  a  duty  which  corres- 
ponds to  the  right  of  pecuniary  condition,  and  actually  causes 
such  damage,  the  reversioner  may  have  an  action  for  the  wrong. 
So  if  A  has  a  well  upon  his  land,  and  B  for  his  own  purposes 
and  without  any  intent  to  injure  A  excavates  in  adjoining 
land  and  so  cuts  off  the  supply  of  water  from  the  well,  A  has  no 
remedy,  even  though  B  does  not  own  the  land  where  he 
excavates  and  has  no  right  to  dig  there,  and  even  though  A 
thereby  suffers  pecuniary  loss.  No  property  right  of  A's  is  violated, 
and  B's  act,  not  being  malicious,  is  not  a  breach  of  any  duty 
which  corresponds  to  A's  right  of  pecuniary  condition,  which 
is  violated.  But  if  the  excavation  causes  A's  land  to  cave  in, 
then  his  right  of  support,  which  is  a  property  right,  being 
violated,  he  may  have  an  action   whether   the  act  was  malicious 
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or  not;  the  duty  that  oorresponds  to  the  right  of  support  heing 
a  peremptory  duty  not  to  remove  the  support;  or  if  the  act 
were  malicious^  he  could  sue  for  the  injury  to  the  well,  hasing 
his  suit  on  the  pecuniary  loss. 

riuht^m  °rt*         ^^*    ^®  violation  of  any   right,   whether  a  right  in  rem 
******»«^     or  in  personam,  i.e.    the   impairment   of  any   condition  of  fiEict 
which  the  law  protects,  is  conclusively   presumed   to   cause    pecu- 
niary  damage,    that   is,  to  cause  a  violation  also  of  the  right  of 
pecuniary  condition.     This  principle  will  be  again  adverted  to.* 

^f?ri5ht"  Another   closely  analogous   principle    is   that  every   right  is 

conclusively  presumed  to  have  a  pecuniaiy  value,  so  that  to 
deprive  a  person  of  a  right  amounts  per  6e  to  a  violation 
of  his   right   of  pecuniary   condition.*      And   in   the   same  way 

^o?a"u?**"  every  duty  may  be  said  to  have  a  negative  pecuniary  value. 
To  be  subjected  to  a  new  duty  implies  pecuniary  damage;  there- 
fore it  is  a  tort  fraudulently  to  induce  a  person  to  enter  into 
a  contract  and  thus  assume  upon  himself  a  duty,  even  before 
the  contract  is  performed  by  him  and  even  though  it  is  in  fact 
an  advantageous  one  to  him. 

losi  of  time  So  loss  of  time  and  expenditure  of  labor  import  pecuniaiy  loss 

even  though  it  is  not  shown  that  the  party  would  otherwise  have 
made  any  profitable  use  of  his  time  or  labor ;  but  this  is  not 
true  of  the  doing  of  any  act  which  the  party  was  already  bound 
to  do,  e.g.  if  a  person  is  induced  by  fraud  to  perform  a  contract 
which  he  had  resolved  not  to  perform. 

Zkwnwummw-         687.     If  ^  persou  is  deprived  of  purchasing  power  which  he 

iHcrumcMMna.  already  has  in  his  hands,  if  his  property  is  taken  from  him,  destroyed 
or  depreciated  in  value,  if  he  is  compelled  or  induced  to  pay  out 
money,  loses  a  valuable  right  or  is  subjected  to  a  new  duty,  there 
is  no  doubt  that  his  right  of  pecuniaiy  condition  is  violated.  But 
a  person  may  also  suffer  pecuniary  loss  by  being  prevented  from 
acquiring  some  gain  which  he  would  have  acquired.  These 
two  kinds  of  loss  are  called  by  the  civilians  damnum  emergens 
and  lucrum  cessans.      As   to   the   latter   the   authorities  appear 

s  See  2  896. 

s  As  to   the  difference  between   violating  a  right  and  depriving  the 
holder  of  it.  see  {  250. 


PECUNIARY   CONDITION.  479 

to  hold   that   the  beinj:j   deprived   of  a   gain   which   one   would  wh«idepn- 

have  made  is  not  a  violation    of  this   right,   and  therefore   can  ^^1^?^^ 

not  be  a  ground   for   an   action,    unless  the   party  had  what  is 

called  a  special  right  to  acquire  it.^     In   a   leading  case  on  this 

point    the    plaintiff  was   the     owner   of    land    with   trees    on 

it,  to  which  wild  rooks   had   long   resorted   to  build   their   nests, 

and  he  had  been  accustomed  to  made  a  profit  by  taking  and  selling 

the    young    rooks.       The    defendant,    maliciously    intending    to 

drive   the   rooks   away   and   prevent   others   from   settling  there, 

and  80  to  deprive   the   plaintiff  of  his   profits,    dischai^ged   guns 

near   by   and   frightened    the    birds   away,    so   that  the  plaintiff 

was  unable  to  take  as  many  young  rooks   as  he  otherwise  would 

have  taken.      It   was   held   that   no   wrong   had   been   done  to 

the  plaintiff,  no   right   of  his   having   been    violated.       He   had 

no  property  right  in  the    old   rooks,  which  were  ferae  naturae; 

and   although    he   would  have   had   a  qualified  property  jn-opter 

impotentiam   in   such    of  the   young   as   were   actually    hatched 

in   the   nests   on   his   land,    the   damage   in   this   case  consisted 

in  preventing   the   old   birds   from    nesting   there   at  all.      Nor, 

as  the   court   thought,    was   there    any   deprivation   of  any  gain 

which  he  had  a  special  right  to  acquire.     So  where  the  plaintiff^s 

father  had  made  a  will   devising   a    farm   to   the   plaintiff,    and 

the  defendant  by  fraud  induced  him  to  revoke  it,  it  was  decided 

that  no  right  of  the  plaintiff's   had   been  violated,  he  having  no 

si)ecial  right  to  acquire  the  farm. 

GS8.    As    to    what    constitutes    such    a    special    right    to  sp«eiai  right 

to  acquire  a 

acquire  a  gain  that  its   deprivation    will   amount   to   a   violation       «*^ 
of  the   right   of  pecuniary   condition,    no   general   rule   has  been 
laid   down.      But   some   particular   cases  have   been   adjudicated 
upon. 

The    profits   which    a    person   would   make    from    a    sale    of  S!?*lI?o£a 
his    property,    from    carrying    on    any    lawful    business   or    from     ^'"^®^ 

<  The  writer  believes,  and  has  in  another  place  (Terry,  Leading  Princi- 
ples of  Anglo-American  Law,  i  852  et  eeq,)  tried  to  show,  that  the  decisions  to 
this  effect  are  baaed  upon  a  confusion  of  ideas,  and  are  wrong.  Perhaps 
if  the  matter  were  now  properly  presented  to  a  court  of  last  resort  they 
>ould  be  overruled,  and  the  more  eqiiitable  and  reasonable  principle 
^^Ublished  that  any  deprivation  of  gain  is  a  violation  of  this  right 


I 
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any  expenditure  of  capital  or  labor,  even  though  in  an 
isolated  transaction  and  not  strictly  in  the  course  of  a 
regular  business,  are  gains  which  he  has  a  special  right 
to  acquire,  and  to  deprive  him  of  them  is  a  violation 
of  his  right.  Thus  where  the  plaintiff  had  made  a  decoy 
pond  on  his  land  for  the  purpose  of  al  ricting  wildfowl 
which  he  caught  and  sold,  and  the  defendant  maliciously 
frightened  them  away,  this  was  held  a  tort,  the  court  saving 
that  the  plaintiff  had  expended  money  and  skill  in  bringing 
the  birds  there,  and  that  that  was  a  profitable  way  of  employ- 
ing land  and  a  species  of  trade. 
^o?»^T^*  A    person   has   also    a    special    right    to    acquire    any    gain 

which  would  come  to  him  by  the  performance  of  any  contract 
or  perfect  legal  duty  owed  to  him  by  another  person.  There- 
fore it  is  a  violation  of  right  fraudulently  to  induce  a  party 
to  a  contract  to  break  it  or  maliciously  to  prevent  an  officer 
from  serving   a    writ   in    an    action,    whereby   the    plaintiff  loses 

^dSS!^   his   debt   or   remedy.      Perhaps   the    same    rule    applies    to    an 
imperfect  legal  duty. 

Legal  reift.  Any  gain  which  a   person   might   get   through   a  recognized 

legal  relation  in  which  he  stands  seems  to  be  also  considered 
as  one  to  which  he  has  a  special  right.  Thus  to  entice  a 
person's  servants  to  leave  him  when  they  have  no  right  to 
leave  is  a  violation  of  his  rights  in  the  servants.*  But  even 
though  they  have  a  right  to  leave,  maliciously  to  entice  them 
away  or  to  intimidate  them  so  that  they  refuse  to  work  may  be 
a  wrong,  if  it  causes  a  pecuniary  loss  to  the  employer. 

0  See  ;  1009. 
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B.    DUTIES  CORRESPONDING  TO  RIGHTS  IN  REM. 

CHAPTER    XLVni. 

DUTIES. 

689.  Having  treated  of  rights  in  rem,  i.e.  certain  states  Arrangwnent 
of  fact  which  the  law  protects,  it  is  now  necessary  to  discuss 
the  corresponding  duties,  i.e.  the  acts  which  the  law  commands 
or  forbids  because  they  tend  to  conserve  or  impair  those  states 
of  fact.  The  possible  acts  which  a  person  may  do  are  infinite 
in  number  and  variety,  and  can  not  be  divided  into  groups  as 
few  and  as  clearly  defined  as  the  states  of  fact  which  make  up 
the  contents  of  rights.  Therefore  the  lines  between  the  different 
duties  have  to  be  somewhat  arbitrarily  drawn;  different  persons 
would  probably  draw  them  differently.  There  is  not  any 
authoritative  or  generally  accepted  grouping  of  the  various  kinds 
of  conduct  under  heads  as  separate  legal  duties.  At  common 
law  the  forms  of  action,  which  will  be  hereafter  described,* 
furnished  a  scheme  for  the  arrangement  of  duties;  and  by  the 
old  writers  duties  were  generally  treated  of  incidentally  in 
connection  with  the  actions  by  which  breaches  of  them  were 
redressed.*  But  that  arrangement  never  had  any  scientific  or 
logical  character,  and  the  old  forms  of  action  are  now  disused. 

In  the  classification  of  duties  here  adopted  no  attempt  has 
been  made  to  define  them  so  that  they  shall  be  mutually 
exclusive.  They  are  often  recognized  in  law  as  overlapping  upon 
each  other,  so  that  the  same  act  or  omission  may  be  a 
breach  of  several  different  duties.  In  a  general  way  the  division 
of  duties  in  §  242  is  followed,  peremptory  duties  coming  first, 
then  duties  of  reasonableness  and  lastly  duties  of  intention. 
But    that    order    will     not     be    strictly    adhered   to,    because    it 

i  See  {901. 
>S6e<68. 
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woald  inyohre  the  Bepaiation  of  thing?  that  are  more  ocmTeniently 
treated  of  together. 
^f'dn^  Most    legal    dtilies    are   sabject    to  .exoeptioDfl    and    qualifi- 

cations. For  the  most  part  in  an  elementary  work  like 
this  these  must  be  omitted;  they  often  ran  into  subtle 
and  complicated  distinctions.  In  a  few  cases  in  this  diapter 
specially  important  exceptions  which  are  peculiar  to  partacolar 
duties  will  be  mentioned  in  connection  with  those  duties,  while 
in  the  next  chapter  certain  exceptions  of  a  more  general 
character  will  be  taken  up. 

L    Genebal  Peremftort  Duties. 

SMajnxS  ^^*    -^   person   must   not  do  any  act,  of  which  the  actual 

direct  consequence  is  a  physical  interference  with  another's 
person  or  property.  Striking  another  person,  seizing  and  holding 
him,  throwing  a  stone  and  hitting  him,  entering  upon  land, 
taking  possession  of  or  breaking  a  chattel,  scribbling  something 
upon  another  person's  document  are  among  the  kinds  of  acts 
forbidden.  Shooting  at  a  person  but  missing  him  is  not  a 
breach  of  this  duty,  because  no  actual  harm  results;  nor  is  it 
even  if  the  person  shot  at  is  badly  frightened  and,  being  a 
weak  and  nervous  person,  is  thereby  made  sick,  because  there 
is  no  direct  physical  interference  with  him.  Digging  a  hole 
in  the  highway,  into  which  another  person  falls  in  the  night 
and  is  hurt,  does  not  come  uuder  this  duty,  the  damage 
being  indirect.  This  duty  relates  only  to  acts;  causing  damage 
to  another  by  mere  omission,  even  wrongful  omission,  is  not 
a  breach  of  it. 

in*««tiOT»»nd  As  above  stated  the  duty  is  a  peremptory  one,  t.e.  a  direct 
physicaJ  interference  with  another's  person  or  property  is  a 
breach  of  the  duty  even  though  neither  intentional  nor  the  result 
of  negligence,  as  for  instance  if  a  person  throws  a  stone  and 
accidentally,  without  any  fault  on  his  part,  hits  another.  That 
seems  to  have  been  the  common  law  rule,  though  there  is 
some  doubt  on  this  point.  But  there  is  much  modem  authority 
for  holding  that  the  duty  is  merely  not  to  do  such  injuries 
intentionally  or  negligently,  and  in  some  of  the  United  States 
this    principle,    which   is   more   consonant    with   justioOi    is   now 
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established.      All  the  authorities;  ancient  and  modem,  agree  that  ineTiubie  m. 
inevitable    accident,  i.e.    an   injury   that    could    not    hare    been 
foreseen  and  avoided  even  by  extreme  care,  is  excused. 

691.  A.   person   must   not   do   any   act  in  the  attempt  or^|J^™p^j^ 
apparent  attempt  to  do   an   immediate    and   direct   bodily  harm     ^i*^'^*®*- 
to  another,  so  as  to  cause  to  the   other   a   reasonable   apprehen- 
sion that  such  a  harm  is  about  to  be  done  him.     This  is  the  duty 

which  corresponds  to  the  right  of  mental  security  mentioned  in 
§421,  and  the  same  kinds  of  acts  which  cause  a  violation  of 
that  right  are  breaches  of  this  duty. 

692.  A  person  must  not  by  his  act  remove  the  support  ^g^^jLj* 
of  land  and  so  cause  the   land   to   fall,   in  violation  of  another's 

right  of  support.  Intention  or  negligence  is  not  necessaiy  to 
a  breach  of  this  duty.  A  person  is  guilty  of  a  breach  of  it 
who  excavates  on  his  own  land  and  thereby  causes  his  neigh- 
bor's land  to  cave  in,  even  though  he  does  not  intend  to 
produce  any  such  result  and  takes  all  possible  pains  to 
prevent  it.  The  violation  of  the  right  need  not  be  the 
direct  consequence  of  the  act,  but  must  be  its  proximate 
consequence.  This  duty  does  not  forbid  the  taking  away  the 
natural  support  of  land,  if  some  artificial  support  is  put  in  its 
place ;    the   duty  is   not  broken  until  the  land  is  actually  caused 

to  faU 

693.  A  person  must  not  take  possession  of  a  thing  in  The  general 
violation  of  another's  right  of  possession  in  it.  An  act  which  is  poMe»i<m. 
a  breach  of  this  duty  will  generally  be  also  a  breach  of   that  in 

§690,  but  is  not  necessarily  so,  because  possession  may  be  taken 
of  a  thiug  without  actual  physical  contact  with  it.  If  a  posses- 
sion so  wrongfully  taken  is  continued,  the  taking  is  deemed  to 
have  been  repeated  and  a  fresh  breach  of  the  duty  committed 
each  day  that  the  possession  continues.  This  is  a  purely  negative 
duty,  a  duty  not  to  take  possession  ;  it  is  not  a  duty  to  restore 
the  thing  to  its  owner.  There  is  in  some  casee  a  duty  to 
restore ;  but  that  is  a  different  duty.' 

There  is  a  similar  duty  not  to  take  possession  of  incorporeal 
things. 


»See  2800. 
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n.      DlJTlES  TO  IJSK  CaBE. 

^^|>n«»i  694.     A   person   most  not  do  any  act  which   is   n^ligent 

■^^B«n*  IVom  its  tendency  to  caiise  physical  injury  to  the  person  or 
property  of  another.  Examples  of  snch  acts  are  riding  too- 
fast  in  a  crowded  street,  handling  firearms  or  explosives  careless- 
ly, throwing  a  heavy  object  out  of  a  window  into  a  street 
when  persons  are  passing,  ruuning  a  heavy  railroad  train  over 
a  rotten  and  unsafe  bridge,  or  for  an  apothecary  carelessly 
to  put  up  a  deadly  poison,  label  it  with  the  name  of  a 
harmless  medicine  and  sell  it.  This  duty  to  abstain  from 
negligent  acts  is  a  general  duty  resting  upon  all  persons  in  all 
circumstances.  There  is  no  similar  general  duty  to  abstain 
from  negligent  omissions,  ue.  to  do  such  acts  as  are  reasonably 
neoessaiy  to  prevent  harm  to  others.  Duties  to  do  acts  arise 
only  out  of  special  circumstances,  for  instance  from  some  previous 
conduct  of  the  party  himself  which  creates  the  necessity  for 
them. 
The  ordinary  69^.  A  pcrsou  who  is  doiug  or  has  douc  an  act  which 
pncautions.  jg  ukely  to  causc  a  physical  injury  to  the  person  or  property 
of  another  must  use  due  care  to  take  such  precautions  as 
are  necessary  to  prevent  such  injury.  The  original  act  may 
be  lawful  or  unlawful.  Thus  if  a  person  without  the  per- 
mission of  the  proper  authorities  digs  a  large  hole  in  the 
highway  and  then  leaves  it  open  all  night  unlighted  and 
unguarded,  the  original  act  is  wrongful,  and  the  subsequent 
omission  to  take  precautions  against  injury  to  travelers  ifr 
also  a  breach  of  this  present  duty.  But  if  the  necessary  per- 
mission has  been  obtained,  the  mere  making  the  excavation 
is  lawful,  and  the  only  duty  is  to  take  care  about  it  after 
it  is  made. 
Doiog  lawful  When  the   omission    to    take    proper   precautions   occurs   at 

proper  man-  the   time  of  doiu^  the  original  act,    so   that   the   act   and   the 

ner,  , 

omission  together  can  be  considered  as  a  doing  of  the  act  in 
an  improper  manner,  it  becomes  difficult,  and  is  generally 
unnecessary,  to  distinguish  this  duty  from  the  preceding  one. 
Thus  if  a  surgeon  cuts  off  a  limb  and   neglects  to  take  proper 
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preoantioDs  to  stop  the  bleeding,  we  may  say  that  performing 
the  amputation  in  that  manner  is  a  n^ligent  act  or  that  he 
is  simply  guilty  of  a  negligent  omission/ 

One   frequent   and   important   case   of  this   is   the  delivery  neiiT«y«i 
of  a  dangerous  thing  to  another   without   informing   him  of  the      **»*n«^ 
danger,  as   in   selling   dangerous   explosives   to   ignorant  persons, 
or  sending  them  by   a   carrier   so   packed   that   their  dangerous 
nature  is  not  apparent.      But   to   this   branch  of  the  duty  there  ,^^521 
is  an  important  exception.      A   landlord   may  let   promises  in  as   **JJ£1£^ 
dangerous   a   condition   as   he   pleases   without    being    bound   to 
give  the  tenant  any   warning   of  the  danger,  if  that  arises  from 
the  obvious  plan,    arrangement   or   construction   of  the   premises 
or  from  defects  which   might   be    ascertained   by   the    tenant  by 
a  carefid  examination.      But   for   a   secret   danger,    which    could 
not  have  been  detected  by  such  an  examination,    the   lessor  may 
be  liable  unless  he  warns  the  tenant,  e.g.  if  the  house  is  infected 
with  small  pox.      The   same   rules  apply  between  the  buyer  and 
tseller  of  land. 

696.  A  person  who  invites  another  to  put  himself  or  his  Th9^^<A 
property  into  a  situation  of  danger,  of  which  the  inviter  knows 
or  ought  to  know,  must  use  due  care  to  take  such  precautions 
as  are  necessary  to  obviate  the  danger.  Thus  a  storekeeper 
or  warehouseman,  who  invites  persons  to  come  to  his  place  of 
business  or  to  store  their  goods  in  his  warehouse,  must  use  due 
care  to  keep  the  place  and  its  approaches  reasonably  safe  for 
them.  And  it  has  been  held  that  a  tavern  keeper  who  volunta- 
rily permitted  drunken  and  quarrelsome  persons  to  remain  in 
his  place  was  liable  to  a  customer  who  came  in  to  drink  and 
was  assaulted  and  beaten  by  one  of  them. 

A  person  may  be  or  may  have  his  property  in  a  place :  oniy  owed  to 
{1)  by  virtue  of  a  right,  as  where  A  crosses  B's  land  ^d. 
over  which  he  has  a  right  of  way,  (2)  by  invitation,  (3)  by 
mere  hcense  or  permission,  (4)  as  a  trespasser  or  wrongdoer. 
This  duty  is  only  owed  to  persons  invited.  Persons  who  have 
rights  are  protected  by  the  duties  as  to  dangerous  things  and 
nuisances    jMresently    to    be    mentioned,    and   to    mere    licensees 

4  8eei87a 
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and  wrongdoers  no  duties  as  to  the  condition  of  the  place  are 
owed.  If  for  instance  a  person  goes  upon  land  where  he  has 
no  right  to  go^  or  goes  there  by  the  mere  permission  or 
acquiescence  of  the  owner  of  the  land,  and  falls  into  a  well  which 
the  owner  has  negligently  left  open  and  unguarded,  and  is  hurt^ 
he  has  no  remedy. 

VamiijMkd  A  pcrsou's  own  family  who   live   in   his   house   are  deemed 

for  this  purpose  to  be  merely  licensed  and  not  invited  to  be  there. 
A  guest,  though  in  the  ordinary  sense  of  the  term  invited,  stands 
in  a  middle  position,  and  is  entitled  to  protection  not  against  all 
dangers  but  from  hidden  dangers  in  the  nature  of  traps  which  are 

c£i"r?^d  tnown  to  the  host.  But  a  person  who  knowingly  and  voluntarily 
'"*°**^  leaves  a  dangerous  thing  which  is  attractive  to  young  children 
or  animals  in  a  place  where  they  will  be  likely  to  find  and 
meddle  or  play  with  it,  even  though  they  would  be  mere  wrong- 
doers in  so  doing,  is  considered  to  have  invited  them.  Bailroad 
companies  have  several  times  been  held  hable  for  leaving 
turntables  unfastened  and  unguarded  in  places  on  their  own 
premises  where  children  would  naturally  be  attracted  to  play 
with  them  and  not  taking  any  precautions  against  their 
doing  so.     But  some  authorities  deny  this. 

tJS?ofriJk.  ^  *^®  person  invited  has  notice  of  the  danger  and  capacity 
to  appreciate  it  and  can  protect  himself  against  it  by  using 
ordinary  care,  then  if  he  voluntarily  accepts  the  invitation  he 
is  in  most  cases  considered  to  take  upon  himself  the  risk  of  it 
and  the  inviter  is  not  responsible  for  it.  Therefore  generally 
the  inviter  may  practically  perform  his  duty  by  giving  notice 
to  the  person  invited  of  the  danger.  But  if  the  person  invited 
has,  in  addition  to  the  invitation,  some  right  to  be  or  put  his 
property  in  the  place,  he  is  not  considered  to  have  taken  the 
risk  of  the  danger  even  though  he  knows  of  it,  as  for  instance 
when  a  passenger  on  a  railroad  train  at  the  end  of  his  journey 
gets  out  at  the  station,  as  *he  has  a  right  to  do,  and  the 
station  is  in  a  dangerous  condition. 

in.     Duties  as  to  Dangerous  Things  and  Nuisancbs. 
Danirerons  697.     Any   sort   of  a   thing,   however   innocuous   in    itself, 

things   and 

nniniiocfl.    can   bo   used   as   the   instrument   of  committing  a  wrong.     But 
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there  are  certain  kinds  of  things  as  to  which,  because  of  their 
peculiarly  harmfiil  or  dangerous  qualities,  the  law  imposes  special 
duties  with  a  view  to  prevent  damage  from  them.  These 
are  actively  dangerous  things  and  nuisances.  The  former  are 
commonly  things  which  are  useful  and  even  necessaiy,  so  that 
the  law  does  not  seek  to  prohibit  their  existence  and  use,  but 
merely  to  surround  it  with  special  precautions. 

698.  An  actively  dangerous  thing  is  one  which  has  an  ^o^y^^y** 
active  tendency  to  do  harm,  or  perhaps   serious  harm,  to  persons 

or  property,  such  as  gunpowder  and  other  explosives,  water 
stored  in  an  artificial  reservoir  which  may  break  out  and  do 
damage,  dangerous  animals,  and  noxious  substances  liberated 
in  a  medium,  such  as  w&ter,  whereby  they  may  be  diffiised. 
But  poison,  an  obstruction  upon  a  railroad  track  or  a  defective 
railroad  bridge,  though  they  may  be  very  dangerous,  are  not 
actively  dangerous  things;  they  will  do  no  harm  if  they 
are  let  alone. 

699.  A  person  who  voluntarily  has  an  actively  dangerous  d„^^  to^io. 
thing  in  his  possession,  or  who  voluntarily  brings  it  into  a  g^^t^ja. 
place   of  which   he   has   possession   or   voluntarily    suffers    it   to 

remain  there,  if  he  knows  or  ought  to  know  that  it  is  such 
a  thing,  must  prevent  it  from  doing  the  kind  of  harm  to 
persons  or  property  the  tendency  to  do  which  constitutes  it 
an  actively  dangerous  thing.  This  is  not  merely  a  duty  to  use 
care;  it  is  peremptory.  The  party  must  prevent  the  harm  from 
ensuing,  and  may  be  liable  for  damage  done  by  the  thing 
even  though  he  is  free  from  aQ  blame.  It  is  not  unlawful 
to  keep  such  things  in  one's  possession;  but  a  person  does  so 
at  his  own  peril.  This  duty,  except  as  to  fire  and  dangerous 
animals,  is  of  very  modem  origin.  The  leading  case  upon  it, 
and  the  first  in  which  it  was  distinctly  laid  down,  was 
Bylands   v.    Fletcher."  which   was   decided  in  1868,   so   that   the  The  mie  in 

^  ,         ,  fiylanda  r. 

rule    is    generally  known   as   the    rule    in    Bylands   v.    Fletcher.     Fletcher. 
In   that  case  the  defendant  lawfully  made  an  artificisJ  reservoir 
on  his    own   land,    and   without  any  negligence    or   fault   of  his 
the    water    broke    out    and    flooded   the   plaintiff^s   mine.     The 

s  L.  R  8  H.  L.  830,  87  L.  J.  £z.  161. 
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defendant  was  held  liaUe.  Binoe  he  had  Tofamtarify  broi:^ 
the  water  npon  his  own  land  for'  his  own  pnrpoees,  he  was 
aibsolutely  hound  to  keep  it  from  doing  harm. 

TiMAneriean  Jn  somo  of  the  United  States  this  strict  dntjr  does  not  exist 
at  all  except  as  to  animals;   hot  the   possessor  of  a  dangerous 

*udSda^*^  thing  is  only  bound  to  use  care.    And  even  in  those  places  where 
the  strict   duty   is   admitted,   it  is  subject  to  Tarious  exceptions, 
the  most  important  of  which  are  as  follows. 
^^**'  700.    Fire  is  undoubtedly  an  actively  dangerous  thing,  and 

at  common  law  a  person  who  started  or  kept  fire  on  his  premises 
was  liable,  irrespective  of  negligence  on  his  part,  if  it  spread 
and  burned  the  property  of  others.  But  this  is  not  now  the 
rule  anywhere,  at  least  as  to  fire  used  for  domestic  or  bosinesB 
purposes."  Bailroad  companies  have  often  been  held  not  liable  for 
damage  by  fiire  accidentally  communicated  from  their  locomotives. 

^^°iimd!'^  If  the   dangerous  thing  is   brought   or  kept  upon  land  in 

the  course  of  the  natural  or  ordinary  use  of  the  land,  the 
possessor  is  exempt  from  this  strict  duty  and  is  merely  required 
to  be  careful  to  prevent  harm.  Making  an  artificial  reservoir 
on  land  is  not  a  natural  and  ordinary  use ;  but  building  a  house 
is,  so  that  if  the  wall  of  a  house  falls  and  injures  some 
one,  the  possessor  of  the  house  is  not  responsible  unless  it 
happened  by  his  fault.  So  if  the  upper  and  lower  parts  of  a 
house  are  in  different  hands,  and  waterpipes  in  the  upper  story 
burst  without  any  one's  negligence  and  the  lower  story  is  flooded, 
the  upper  tenant  is  not  responsible,  bringing  iu  water  by  pipes 
being  deemed  an  ordinary  use  of  the  house. 

Jd*«2f£^.  ^^  *^®  damage  is  caused  by  what  ib  called  the  act  of 
Qod,  t.e.  any  violent  and  unusual  operation  of  nature,'  or  by 
vis  major,  t.e.  some  forcible  intervention  from  outside,  the 
possessor  is  not  held  responsible,  for  example  if  a  dam  is  broken 
and  water  let  out  by  an  earthquake  or  by  the  wrongfrd  act 
of  a  third  person. 

pwSiJiiM  ^  ^   person  has   a   special   permission   fix)m  the  l^islature 

to  keep  or  use   a   d^ingerons   thing,   as  for  instance    a   railroad 


^  Perhapa  in  England  only  for  domestic  purposes.  Pollock  on  Torts,  450. 
7  See  2816.  .  i 
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oompany  to  uae  the  looomotives,  he  is  not  liaUe  for  injury 
done  by  it  unless  that  is  due  to  his  intention  or  want 
of  care. 

701.  A  person   who   has   the  possesrion  or  detention  a^id  t^dB^erouV 
control   of  a   dangerous   thing,     whether    actively    dangerous    or  ^^^'JSi^*"^ 
not,    must  use   due    care   to   prevent    it    from    doing   harm   to 
persons   or   properly.       For    example    the    possessor    of   animals 

sick  with  an  infectious  disease  should  be  careful  to  prevent  its 
being  communicated  to  others'  domestic  animals.  This  duty 
will  cover  most  cases  where  the  possessor  of  an  actively  dangerous 
thing  is  excused  from  the  strict  duty,  for  instance  that  of  a 
sheriff  who  seizes  and  keeps  in  his  possession  a  dangerous  thing 
in  the  course  of  his  official  duty,  he  not  being  a  voluntary 
possessor. 

702.  Animals  are  actively  dangerous  things.     Cattle   have  ^J^^JJJ*® 
a    natuml   iuclination   to   stray   away    and   trespass    upon   land, 

and  various  animals  have  a  propensity  to  bite,  kick,  or  scratch 
or  use  whatever  weapons  of  offence  nature  has  armed  them 
with.  Thence  arise  certain  duties  as  to  animals,  which  may 
be  regarded  as  falling  under  the  strict  duty  as  to  actively 
daugerous  things,  but  are  more  conveniently  treated  of  sepa- 
rately. 

703.  The    voluntary   possessor  of   animals     must    prevent  ^Thedutr  to 

"      *^  *  keep   AQimiui 

them   from    eutering  upon   other   peoples'   land.     This    duty    iBft»n»trespaii». 
peremptory ;    if  the    animals  trespass,  the  possessor  is  responsible 
though  he  has  used  due  care  to  prevent  it.      Thus   if   a  stranger 
unlawfully  turns  A's  cattle   into    the   highway,   from  which  they 
stray  into  B's  land,  A  is  liable. 

At  common  law  it  made  no  difference  whether  the  land  fmimi. 
upon  which  cattle  trespassed  was  fenced  or  not.  No  one  was 
bound  to  fence  his  land.  But  in  most  of  the  United  States 
by  statute  fences  of  a  certain  description  are  to  be  maintained 
around  land,  and  a  landovmer  has  no  remedy  if  cattle  enter 
upon  his  land  for  want  of  a  "  lawful  fence/' 

Since   however   it   is    necessary    to    drive    cattle    along    thecattiMdriTen 
highway,    there   is   no   peremptory   duty   to   prevent   them  from    bighwtj. 
straying   into   adjacent   land   while   being   so   driven,  but  only  a 
duty  to  use  care. 
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smniiani-  This    duty    does    not    apply    to    small    animals    which   are 

usually  let  run  at  laige,   such   as    dogs   or  hens.     But   piobably 
it  may  be  created  by  a  request  to  keep  them  oBL  -^ 
Tbe  duty  nn        .  704.     The  Yoluntary  possessor  of  an  animal  which  he  knows 

to  dftfifrerous 

mnimais.  or  ought  to  kuow  to  havc  a  propensity  to  do  any  particular 
kind  of  harm  to  persons  or  property,  for  instance  a  dog  which 
he  knows  is  inclined  to  bite,  must  absolutely  prevent  it  fram 
doing  that  kind  of  harm.  It  has  been  said  that  the  mere 
keeping  of  such  an  animal  is  wrongfuL  But  that  is  not  so. 
K  a  person  chooses  to  keep  a  ferocious  dog,  a  vicious  bull  or 
even  a  lion  or  a  tiger,  he  has  a  legal  right  to  do  so,  but 
he  keeps  it  at  his  own  risk.  On  the  other  hand  various  judges 
have  declared  that  the  liability  for  injuries  from  dangerous 
animals  rests  upon  some  kind  of  presumed  or  constructive 
negligence,  that  the  law  will  assume  that  the  party  has  been 
in  some  way  lacking  in  due  care,  or  even  that  the  mere  keeping 
of  such  creatures  is  a  kind  of  negligence.  But  that  is  a  useless 
fiction;  it  is  now  well  settled  that  negligence  not  a  condition 
of  liability. 

Theneimtn-.  The   posscssor   of  the    animal   is   not   subject   to   this  duty 

unless  he  knows  or  ought  to  know  of  its  dangerous  nature.  In 
an  action  for  an  injury  from  a  dangerous  animal  the  plaintiff 
must  prove  that  the  defendant  kept  it  knowiugly,  scienter ; 
hence  proof  that  he  had  such  knowledge  is  technically  called 
proof  of  the  scienter. 

AnimniB  of  a  The  Dosscssor  of  au  animal  is  conclusively  presumed  to 
kind.  know  that  it  has  such  dangerous  propensities  as  are  common 
to  its  species.  Therefore  if  a  person  will  keep  a  bear,  a 
monkey,  a  male  deer  at  certain  seasons  of  the  year,  or  any 
other  wild  and  fierce  beast,  he  can  not  be  heard  to  say  that 
he  did  not  know  that  it  was  inclined  to  attack  mankind 
and  other  animals.  No  proof  of  the  scienter  is  required.  But 
Animals     auimals  which    are    usually   tame    and  harmless,  although  vicious 

QBoally  harm-  -         ,  J 

i*»^       individuals    are    sometimes    found    among   them,    such    as    dogs, 

hordes,    bulls    or    rams,      are    not    presumed   to   be    dangerous, 

and  to  charge   their  possessor   with   liability   for   their    misdeeds 

be  must  be  proved  to  have  had  actual  or  implied  notice  that  the 

kmfwuS^e.'  individual   in   question  was  dangerous.      It   is   sufficient   to  prove 
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that  the  creature  has  once  before  done  or  attempted  to  do 
similar  mischief,  e.g,  in  an  action  for  injuries  from  the  bito  of 
a  dog,  that  the  dog  had  at  some  previous  time  bitten  somebody, 
and  that  the  possessor  knew  of  it. 

705#  -jThe    word   nuisance   is  used  in  two  senses,  to  denote  Meoninjra  of 

^        ^  '  noisauoo. 

sometimes  a  kind  of  wrong  and  sometimes  a  thing  by  whose 
instrumentaUty  such  a  wrong  is  or  may  be  committed.  In  this 
chapter  the  word  will  be  employed  in  the  latter  meaning  only. 
Since  to  make  a  complete  wrong  there  must  be  a  breach  -^^^^"^i'* 
of  duty  and  a  violation  of  right,  it  follows  that  a  thing  may 
be  a  nuisance  in  the  latter  sense  and  yet  there  be  no  wrong 
committed;  in  other  words  it  need  not  be  an  actionable 
nuisance.' 

706.  Nuisances     which    may    cause    violations    of   private 
lights  are  of  three  kinds.* 

(1.)    Things   whose   mere  presence   where    they    are   violate  Nuiwiicss  b> 

positiuu* 

property  rights,  e.g.  anything  placed  upon  land^  water  set  back 
upon  land  by  a  dam,  a  fence  built  across  a  private  way,  the 
roots  of  a  tree  spreading  to  adjacent  land  and  there  running  into 
a  well  and  polluting  the  water,  a  vessel  carried  by  floating 
ice  against  a  bridge.  But  the  violation  of  right  must  not  be  a 
merely  technical  one,  but  such  as  to  cause  or  threaten  substantial 
damage.      To   toss    a   pebble   upon   another's  land  is  a  violation  Extent  of  th» 

.__  ,  _-  »  ,  violation  of 

of  right,    but    the    pebble    would    not    amount    to    a    nuisance.       ris^t. 
However,  an  interference  with  property  which   if  continued  would 
in  time  create  a  right  by  prescription  is  regarded  as  threatening 
substantial  damage,  e.g.    the   eaves   of  a   house   projecting   over 
adjacent  land  of  another  person. 

707.  (2.)    Things   which   emit   or   change   the  direction  of  Aotivonnis. 
water,  smoke,    offensive   vapors   or  smells,  wind,  vibrations,    elec- 
tricity or  other  noxious  things  or  agencies,  which  invade  property 

and   cause    a   violation   of  property   rights.**    But   the   incursion  ®5®^j|,it'" 
of  such  impapable  things  does  not   amount   to   a  nuisance  unless 
they  are  injurious  or  annoying  to   persons  or  things   of  ordinary 


s  Compare  1 292,  as  to  negligence. 
*  The  rales  of  the  criminal  law  are  wider ;  see  2 1182. 
10  See  i  486. 
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Busceptilnlitf,  ara  more  than  offences  against  mere  delicacy  of 
taste,  fastidiousness  or  extreme  susceptibility.  Thus  where  gas 
from  the  defendant's  diemical  works  caused  damage  to  the 
plaintiff's  factory,  it  was  held  that  the  plaintiff  had  no  remedy 
for  so  much  of  the  damage  as  was  due  to  the  fact  that  he 
used  in  his  manufacturing  process  a  chemical  or  dyestuff  not 
commonly  used  and  of  a  kind  particularly  liable  to  be  affected 
by  such  gases. 
•we'^bSni  ^    thing   is    not   a  nuisance    merely    because    it    can    be 

**^aniJ?"^^^  so  as  to  causo  or  amount  to  one,  nor  even  because 
such  will  be  the  effect  of  its  ordinary  use.  Thus  if  a  house 
has  a  chimney  so  situated  that  a  fire  can  not  be  made  in  it 
without  creating  a  nuisance  to  neighboring  houses  by  the  smoke, 
still  the  house  or  the  chimney  is  not  itself  a  nuisance  without 
the  fire. 
D*ng«roni  ^Qg^     (3,)    Anything  which,  being  what  and  where  it  is,  is 

unreasonably  dangerous  to  persons  or  property  being  where 
they  are  by  virtue  of  a  right,  is  a  nuisance,  e.g.  large  quantities 
of  gunpowder  stored  dose  to  dwelling  houses,  electric  wires  strung 
in  a  street  carrying  a  strong  current  and  not  properly  insulated, 
a  dog  that  has  been  bitten  by  a  mad  dog  and  is  suffered 
to  run  at  large,  any  filthy  or  noxious  substance  deposited  where 
it  is  liable  to  be  washed  by  water  on  to  another's  premises, 
an  object  in  the  highway  calculated  to  frighten  horses  of  ordinary 
quietness,  an  excavation  so  near  to  a  highway  as  to  make 
the  use  of  the  highway  dangerous,  even  though  the  danger  is 
from  the  chance  of  inadvertentiy  stepping  aside  from  the  high- 
Things  in  way.  A  thing  may  become  a  nuisance  by  being  defective  or 
diiioii.  Qut  of  repair,  if  it  is  thereby  made  dangerous.  But  merely 
being  out  of  repair  does  not  make  a  thing  a  nuisance  unless 
it  is  dangerous.  A  ruinous  building  or  a  rotten  fence  is  not 
-^otiv^^- necessarily  a  nuisance.  A  thing  may  be  both  an  actively 
dangerous  thing  and  a  nuisance,  e.g,  a  vicious  bull  turned  loose 
in  the  street.  But  if  kept  properly  confined  the  bull  would  not 
be  a  nuisance. 
Tbeie^  709.     The  general  policy  of  the  law  is  to  suppress  nuisances 

•—tment  of  o  t  .^  rs 


nttiaance.    altogc^ttier.     But  somctimes  it  permits   them   to  exist,  but  hedges 
them  around  with   special   restrictions.      Duties    as   to   nuisanoee 
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are  therelore  of  three  sorts,  namely:  (1)  not  to  cause  them 
hy  acts  ;  (2)  to  do  acts  to  prevent  them  from  existing ;  and 
(3)  to  prevent  them  from  doing  harm. 

710.  A    peison    must   not   do   any   act   the    actual    direct  The  dnty  not 

«  ,  .  ,        .  directly  to 

consequence  of  which  is  to  cause  or  continue  the  existence  mokenuia- 
of  a  nuisance.  Placing  something  upon  another's  land, 
digging  a  hole  in  a  highway  which  makes  it  dangerous  for 
travellers,  erecting  an  unsafe  building  where  it  is  likely  to 
fall  upon  another's  house  or  into  a  highway,  making  a  fire  where 
it  will  emit  smoke  so  as  to  be  a  nuisance,  and  hammering  upon 
iron  plates  in  a  boiler  shop  so  as  to  make  a  nuisance  by  noise, 
are  breachs  of  this  duty. 

711.  A  person   must   not   do   any  act   with  the  intention  The  duty  not 

*  "  intention - 

of  causing  or  which  is  negligent  from  its  tendency  to  cause  J^y  **'^^^ 
the  existence  or  continuance  of  a  nuisance.  Examples  of  the  °"*»"ce8. 
breach  of  this  duly  where  the  nuisance  is  the  indirect  con- 
sequence of  the  act,  so  that  the  case  does  not  fall  under 
the  preceding  duty,  are  negh'gently  cutting  loose  a  vessel  so 
that  she  shall  drift  down  and  get  foul  of  another ;  negligently 
turning  cattle  into  a  pasture  with  an  open  gate,  through  which 
they  may  escape  into  the  highway  where  they  will  be  nuisances; 
shipping  a  quantity  of  gunpowder  by  rail  without  notice  to  the 
railroad  company  of  what  it  is,  knowing  that  the  company  wiQ 
haul  the  car  containing  it  onto  a  siding  where  it  will  be  a 
dangerous  nuisance. 

712.  The   possessor   of  a    thing   must  use  due  care  not  to  Duty  of  a  pos- 

*  *-*  sessor  to  pre- 

let  it  become  a  nuisance.     Thus  if  a  person   lawfully   by  permis-  ^^^^^^^^^ 
sion    of  the   city    authorities    makes   a   vault   for   coal   under    a 
sidewalk  in  a  city,   with  a   hole   in   the   sidewalk  communicating 
with  the  vault    and   a   lid   to   the   hole,    he   must   use  due  care 
to  keep  it  in  safe  condition. 

If  a  person  unlawfully  puts  or  keeps  a  thing,  or  causes  or  Dntyofan 
maintains  a  condition  of  things,  in  a  place,  and  has  possession,  ■«»so«^. 
he  must  absolutely  prevent  it  from  becoming  a  nuisance.  It  is 
not  enough  to  use  care.  Thus  where  the  defendants  unlawfully 
made  an  excavation  in  the  highway  and  covered  it  with  a 
flagstone  so  that  it  was  perfectly  safe  and  did  not  interfere 
with   the   use   of  the   street,    they   were   held   liable    when   the 
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stone  was  broken  and  the  street  thus  made  unsafe   by  accident 

or  by  the  unlawful  act  of  a  third  person. 

^n^fi^^'         ^i^•    A  person  who  is  authorized  to  do  an  act  or  maintain 

^tSrity!'*"  *  condition  of  things  must  use  due   care    so   to   do  or  maintain 

it,  or  to  take  such  precautions,  that   it   shall   not  be  a  nuisance, 

or,  if  a  nuisance  is  inevitable,  that  it  be   as  little  of  a  nuisance 

as  possible.      Thus   if  a   railroad   company   is  authorized  to  use 

locomotives   and   the   escape   of  sparks   from  a   locomotive   can 

not   be   prevented,    the   railroad   company  must   not  n^ligently 

permit   such   an   accumulation    of  dry   and   inflammable  rubbish 

by  the  side  of  its  track  as   will  in   case   of  sparks   falling  upon 

it  be  a  somx»  of  danger. 

wr?'**d<^*to         TH*    A  person  who  has  wrongfiilly  caused  the  existence  of 

abateanuis.  j^    nuisance   must  abate  it,    t.e.  make  it  cease  to  be  a  nuisance, 

at  once. 

Duty  of  a  A    pcrsou   iu    posscssiou    of   a    nuisance,    if   he    knows    or 

posfiessorto  j.  it  ' 

abate,  ought  to  kuow  that  it  is  such,  must  use  due  care  to  abate 
it  as  soon  as  he  reasonably  can.  Thus  if  a  person's  house 
dose  to  the  highway  bums  down,  but  the  front  wall  remains 
standing  and  is  dangerous,  the  proprietor  should  pull  it  down 
or  otherwise  make  it  safe.  Probably  the  possessor  can  get  rid 
Abandonment  of   this    dutv    bv   abaudonins:  the   possession.      If  for   instance 

of  posaesaion.  j         >i  as: 

a  vessel  is  sunk  so  as  to  obstruct  navigation,    probably  the  owner 

may  abandon  the  wreck  and  free  himself  from  this  duty. 

?ent^SSr  715-     A   person   who   is    authorized    to    make    or   keep    a 

doiS£^.  *  ^luisance  must  use  due  care   to   prevent   it   from   doing  harm. 

Thus  a  water  company,  having    received  permission   to    make  an 

excavation  in  the  street,  which    is   a   nmsanoe,    to   lay  its  pipes, 

must  use  due  care  to  keep  it   lighted    or   guarded   at   night  and 

to  take  such  other  precautions  as  may  be  proper. 

Duties  of  yig.     Duties  as  to  nuisances    rest   on   the   possessor  of  the 

owners  of  ^ 

anisanoes.  thing  rather  than  on  the  owner,  e.g.  on  the  tenant  of  land 
ratlier  than  on  the  landlord.  But  a  landlord  who  lets  a  house 
to  be  used  in  a  way  which  will  cause  a  nuisance,  or  knowingly 
permits  hLs  tenant  to  maintain  a  nuisance  when  he  has  the  power 
to  prevent  the  tenant  from  doing  so,  or  who  lets  premises 
with  a  nuisance  on  them  of  his  own  making,  will  generally, 
as   well   as   the   tenant,    be    responsible   for  the   nuisance;   and 
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in  other  cases  on  mmOar  principles  the  owner  of  a  thing  may 
he  responsihle  for  a  nuisance  made  or  maintained  hy  the 
possessor. 

7 17.    Duties    as    to    nuisances    are    suhject    to    exceptions,  Exoeption^ 
some  of  the  more  important  of  which  are  the  following. 

Generally  if  a  nmsanoe  is  put  into  a  person^s  posses- pJ;j];^2J?'^ 
fion  without  his  consent,  and  he  does  not  use  or  actively  *"*"**"»<=«• 
maintain  it,  he  is  not  subject  to  any  active  duties  as  to  it  except 
to  such  persons  as  request  him  to  abate  it,  and  not  even  to 
them  if  he  gives  them  permueion  to  do  the  necessaiy  lacts. 
Thus  if  a  stranger  wrongfully  builds  a  dam  in  a  stream  on 
A's  land  and  thus  flood's  B's  land,  A  need  not  remove  the  dam 
unless  B  requests  him  to ;  and  not  then,  if  he  gives  B  permis- 
sion to  enter  upon  the  land  and  do  so. 

A    person    who    lawfully  acquires   possession   of  a   nuisance  Acquisition  ot 

*  w  X  1.  ^  nuisance  in 

not  knowing  it  to  be  such  or  supposing  in  good  faith  that  he  ^ood  faith, 
has  acquired  a  right  to  keep  or  use  it,  may  generally  go  on 
maintaining  or  using  it  until  he  has  been  notified  of  his  want 
of  right,  or  perhapc  been  requested  to  discontinue,  by  some 
person  interested.  Thus  the  grantee  or  lessee  of  a  mill  with 
a  dam  which  unlawAilly  sets  back  water  upon  neighboring  land 
may  continue  its  use  in  that  manner  until  notified  to  stop, 
if  he  reasonably  believes  that  his  grantor  or  lessor  had  an 
easement  to  flood  the  land,  such  easements  being  very  common; 
but  the  grantee  of  a  city  house  with  a  dangerous  unfenced 
area  opening  in  front  dose  to  the  sidewalk  can  not  reasonably 
suppose  that  any  easement  exists  against  the  public  to  keep 
it  in  that  condition. 

The    fact    that    the    nuisance    is   caused  in    the    course   of  ConTeni«no«, 

•  ^         n  ^  t         •  m  m  oountoT" 

•carrymg    on   a   lawful   trade   m   the   usual   manner  in   a   place  uiancing  ad. 

.  vantages  nod 

that  is  convenient  and  suitable  for  the  purposes  of  the  business  z«Mo^bie- 
itself,  tiiat  the  nuisance  exists  only  a  small  part  of  the  time, 
that  the  mjury  caused  by  it  is  slight  compared  with  the  benefits 
arising  from  its  existence  either  to  the  party  maintaing  it  or 
to  the  public,  or  that  on  the  whole  it  might  be  considered 
reasonable  to  permit  the  existence  of  the  nuisance,  will  not 
excuse  a  nuisance.  A  soap  factory  or  a  boiler  shop  in  a  thickly 
populated  part  of  a  dty   may  cause   an   actionable   nuisance   by 
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smells  or  noise,  thotigh  the  bosmess  k  a  lawfbl  one  and  is 
carried  on  in  a  proper  and  usnal  manner.  So  an  nnaathorized 
railroad  in  a  highway  is  a  nuisance,  though  it  may  be  a 
Trifling  an-  orreat  oouvenience  to  the  public.  On  the  other  hand  if 
people  will  live  close  together  they  must  submit  to  some 
annoyance  and  inconveniences;  and  therefore  those  incidental 
small  nuisances  which  arise  in  the  ordinary  use  of  [Hroperty 
and  the  conduct  of  the  ordinary  business  of  life,  such  as 
ringing  of  church  bell»  and  blowing  of  factoiy  whistles,  burning 
rubbish,  emptying  cess-pools,  making  noise  in  doing  repaiis^ 
lowing  of  cattle  in  barns,  playing  on  musical  instruments  and 
many  other  like  things  are  not  wrongful  if  done  in  a  reasonable 
time,  place  and  manner  and  not  with  a  malicious  intent  to 
injure  or  annoy  others. 

IV.    Duties  as  to  Intention. 
Intentional  ^\%.    A   pcrson   must   uot   do  any   act  with  the  intention 

injnriefl  to  '^  ^  ,       " 

pe™>"»j»^  of  thereby  producing  a  physical  interference  with  another's 
person  or  property,  or  a  violation  of  any  property  rights 
including  abnormal  property.  Intention  here  means  simple  inten- 
tion to  produce  the  result;  it  is  not  necessary  that  the  actor 
know  of  the  ciicumstanoes  that  make  his  act  wrongfiiL  Thus 
if  A  takes  possession  of,  sells  or  destroys  B's  goods,  supposing 
them  to  be  his  own,  he  is  liable  to  B  for  an  intentional  wrong. 
80  where  the  bailee  of  a  certificate  of  stock,  acting  in  good 
faith  and  misled  by  a  forged  order  purporting  to  come  from 
the  owner,  surrendered  the  certificate  to  the  corporation  and 
had  it  cancelled  and  a  new  one  issued  in  its  place  to  another 
person,  he  was  held  responsible  to  the  owner. 

Dtraetanain-  Whether  or  not  intention  or  negligence  is  necessary  to  a 
juiM.'  violation  of  the  general  duty  as  to  direct  iujuries  in  §690, 
most  direct  injuries  are  in  fact  intentional,  and  are  therefore 
breaches  of  this  duty  also.  Examples  of  its  breach  where  the 
violation  of  right  is  not  the  direct  consequence  of  the  act  are 
digging  a  hole  widi  an  intent  that  some  one  shall  fall  into 
it,  placing  an  obstruction  on  a  railroad  trac^  to  wreck  a  train, 
giving  a  person  a  deleterious  drug  with  an  intent  that  he  shall 
swallow  ity   setting  spring-guns   upon    land    to  shoot  trespassers. 
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But  it  is  DQt  a  breach  of  this  duty  to  buOd  a  wall  dose  to 
another's  land  for  the  purpose  of  cutting  off  his  view,  there 
being  no  property  right  in  a  view. 

It  is  generally  a  breach  of  this  duty  for  the  possessor  of  tT^^JJ^"^ 
a  thing  who  has  only  limited  rights  in  it,  or  a  mere  detentor,  to  p<>«»«*'*»"°- 
deliver  the  possession  to  a  third  person  in  excess  of  his  rights, 
as  where  a  bailee  sells  and  delivers  the  chattel  to  a  stranger, 
or  a  servant  sells  and  delivers  his  master's  property  which  is 
in  his  custody,  or  the  borrower  of  a  chattel  lends  it  to  another 
person. 

Acts  which  cause  violations  of  easements,  franchises,  patents,  violations  of 

\  *-  '  nbuormal  pro- 

copyrights,  trademarks    and    other    abnormal    property   rights  are  pert^rfghu. 
usually  breaches  of  this  duty. 

719.  A   person   must   not   do   any   act  with  the  intention  intentional 

*•  •  iujunett  to 

of  producing  a  result  which  will  be,  and  which  he  knows  or  ^***^^J[p''"'* 
ought  to  know  will  be,  a  violation  of  another  person's  right  of 
liberty  or  privacy.  Thus  if  A  locks  the  door  of  a  room,  he 
intends  to  fasten  up  that  "place  of  exit.  If  B  is  in  fact  in 
the  room  and  there  is  no  other  way  to  get  out,  B  is  imprisoned. 
But  A  is  not  guilty  of  a  breach  of  this  duty  unless  he  knows 
or  ought  to  know  that  B  is  there. 

720.  A   person   must   not   do   any    act   with    a    malicious    ^"/SST 
intent    to    injure    another    by    violating    any    of     his    rights, 
including  the  right  of  pecuniary  condition.  ^^      Malice  here  means 
actual    malice,     which,     as     already     explained,      implies     that 

the  injury  or  damage  is  the  very  result  dedred.  Thus 
it  is  a  breach  of  this  duty  to  go  to  a  theatre  and  hoot 
and  yell  at  an  actor  with  intent  to  prevent  him  from  perform- 
ing and  to  cause  damage  to  him,  or  to  fire  cannon  at  n^roes 
on  the  coast  of  Africa  in  order  to  frighten  them  and 
prevent  them  from  coming  and  trading  with  another's  ship. 
So  in  New^York,  where  a  mortgage  of  land  is  a  mere 
hypothecation,  the  mortgagee  can  not  have  any  action  against 
a  third  person  for  a  negligent  injury  to  the  land,  whereby  its 
value  is  lessened  and  the  mortgagee's  security  is  impaired;  nor 
even  for  an  intentional  injury,   if  the   intention   is  simple  inten- 

usee  {685  (8). 
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tion  merely,  ejg.  if  the  third  person  cats  timber  pn  the  land 
l^  the  permission  of  the  mortgagor  not  knowing  of  the  mc«t- 
gage.  The  mortgagee  has  no  property  ri^t  in  the  land  to 
which  any  duties  as  to  mere  negligence  or  simple  intention 
oorrespoDd.  But  if  the  injury  is  done  with  a  malidous  intent 
to  impair  the  mortgagee's  security,  that  is  a  breach  of  the 
present  duty ;  and  if  such  a  result  follows,  there  is  a  vidation 
of  the  mortgagee's  right  of  pecuniary  condition,  to  which  this 
duty  corresponds,  and  a  complete  wroug  against  him* 

Boyoottiuff.  Boycotting  by   indudng  third  persons  by   threats  or  intimi- 

dation not  to  deal  with,  employ  or  woik  for  a  person,  in  order 
by  injuring  his  business  to  coerce  him  to  do  son^ethiug,  has  been 
held  to  be  a  breach  of  this  duty;  and  this,  even  though  the 
thing  which  he  is  coerced  into  doing  is  one  which  he  ought  to  do 
and  the  ultimate  motive  of  the  boycott  is  to  get  justice.  The 
proximate  intent  to  injure  his  business  is  itself  malice.  But  the 
law  on  this  subject  is  still  in  an  unsettled  condition. 

ExjepWon  to  721.  This  duty  is  subject  to  an  important  exception,  which 
does  not  apply  to  the  two  preceding  duties  and  which  it  is 
difficult  to  define  exactly.  On  the  one  hand  the  presence  of 
malice  will  undoubtedly  often  make  an  act  unlawful  which 
without  it   would  be  lawful;    but  on  the  other  hand  it  has  been 

Acta  lawful  iu  repeatedly  laid  down,  that  if  an  act  is  ''lawful  in  itself"  it  will 
not  be  made  unlawful  by  being  done  malicioasly.  An  act 
lawful  in  itself  means  simply  an  act  which  is  lawful  without 
regard  to  the  state  of  mind  of  the  doer,  so  that  the  statement 
that  malice  will  not  make  such  an  act  unlawftd  is  a  mere 
tautology  and  conveys  no  precise  information.  It  simply  amounts 
to  saying  that  there  are  exceptions  to  the  duty  now  under 
discussion,  but  does  not  tell  us  what  the  exceptions  are. 

statement  of         The  cxception    should,    it   is   believed,    be   stated   somewhat 

the  exception.  -**  , 

as  follows.  There  are  certam  acts  which  are  usuaDy  done  from 
good  motives  and  are  usually  beneficial  in  their  effects,  so  that, 
since  it  is  necessary  for  the  law  to  leave  considerable  liberty 
to  people  in  the  conduct  of  their  a&irs,  it  is  on  the  whole 
expedient  to  permit  such  acts  to  be  done  without  inquiring 
into  the  motives  of  the  doer,  even  though  that  liberty  may 
sometimes  be  abused.      Such   acts   are    often    described   as  done 
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in  the  exerCMe  of  the  doer'n  own  rights.     No   attemtit   will    be  ^^^7^^^ 
made  here  to  enumerate  all  the  kiads  of  acts  that  £aU  under     '^^^ 
this  exception,  but  a  few  of  the  most  important  call   for   notioe. 

Such  acts  as  are  ordinarily  done  in  the  use  and  enjoyment  Ordinvyiiao 
of  property  may  be  done  from  any  motive.  ^^It  is  plain  that 
the  right  to  use  one's  own  property  for  the  sole  purpose  of 
injuring  others  is  not  one  of  the  immediate  rights  of  owner- 
ship; it  is  not  a  right  for  the  sake  of  which  property  is 
recognized  by  the  law^  but  is  only  a  more  or  less  necessary 
incident  of  rights  which  are  established  for  very  different  ends," 

If  A  is  the  owner  of  land  with  a  well  on  it,  and  B 
makes  an  excavation  in  adjoining  land  and  so  cuts  off  water 
which  would  otherwise  have  come  to  the  well  by  percolation 
through  the  soil  and  causes  the  well  to  dry  up,  to  A's  pecuniary 
damage,  no  property  right  of  A  is  violated.  But  if  B  is  not 
the  proprietor  of  the  land  where  he  excavates,  and  does  the 
act  with  a  malicious  design  to  injure  A,  he  breaks  the  present 
duty,  which  corresponds  to  A's  right  of  pecuniary  condition, 
and  A  may  have  an  action  against  him  for  the  wrong.  If 
however  B  makes  the  excavation  on  his  own  land,  it  is 
generally  held  that  he  is  protected  by  this  exception,  and  is 
not  liable  to  A  even  though  he  acts  maliciously.  So  it  has 
been  held  not  unlawful  for  the  owner  of  land  to  erect  cheap 
tenement  houses  on  it  dose  to  a  neighbor's  house  and  fill  them 
with  negroes,  for  the  mere  purpose  of  armoying  his  neighber, 
depreciating  the  value  of  his  property  and  coercing  him  to 
sell  it  at  a  low  prke.  But  in  some  of  the  United  States  it 
has  been  thought  that  such  uses  of  property  may  be  wrongful 
if  they  can  be  shown  to  have  been  done  not  simply  maliciously 
but  from  no  other  motive,  from  '^mimixed  malice." 

722.     The   law   is   very   careful   to   protect   the  freedom  of  ^''^^•Jj 
labor   and   the   right   of  every   man   to   sell    his    labor    to    the 
best  advantage.     Therefore  it  is  not  a   breach   of  this   duty   for 
one  person  to  persuade  another's  servants  to  desert  their  employer 
^nd  enter  into  his  service,  no  matter   &om   what  motives.^^    But 


12 If  the  servants  haye  no  right  to  leave,  the  act  may  be  a  breach 
of  another  daty.    See  i  1009. 
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it  is  unlawful,  as  not  ooming  within  the  principle  of  this  exosfK 
tion,  for  a  person  to  entice  or  coerce  another's  servants  to 
leave  him,  not  for  the  purpose  of  hiring  them  himself  but 
merely  to  injure  the  employer,  even  though  the  servants  have 
a  right  to  leave. 

A  strike  by  working  men,  so  far  as  it  consists  merely 
in  a  concerted  refusal  to  work  and  is  not  accompanied  by 
violence,  is  not  vnx)ngful  as  being  a  breach  of  the  present 
duty,  though  it  may  be  a  breadi  of  their  contract  with  their 
employer.     The  men  have  a  right  to  be  idle  if  they  choose. 

The  rights  of  masters  are  not  inferior  to  those  of  servants, 
so  that  a  master,  unless  his  contract  with  the  servant  prevents, 
may  discharge  a  servant  at  his  pleasure  for  any  cause  or  for 
no  cause,  e.g.  because  he  trades  at  a  particular  store  whose 
proprietor  has  incurred  the  master's  ill-will. 

Closely  analogous  to  the  right  to  dispose  of  one's  labor 
for  hire  is  the  right  to  carry  on  a  lawful  trade  or  occupation, 
and  it  is  equally  favored  by  the  law,  '^  Competition  is  the  life 
of  trade,"  and  mere  business  competition,  however  severe  or 
ruinous  to  competitors,  is  not  wrongftd.  A  man  has  a  perfect 
legal  right  to  engage  in  and  prosecute  a  business  fiiom  no  motive 
whatever  but  to  ruin  another  by  underselling  him. 

It  is  lawful  for  one   party    to   a   contract   to   call   upon  the 

other   party    to   perform   it,    no    matter    what    his   motive,   t,g. 

for  a  person  to  collect  the  bills  of  a  bank  and  present  them  for 

payment  in  a  mass  at  a  time  when  the  bank  is  known  to  be  unable 

'to  pay  them,  with  a  malicious  intent  to  injure  the  bank's  credit. 

A  person  is  legally  justified  in  bringing  an  action  at  law 
or  pursuing  a  legally  appointed  remedy  when  he  has  .a  good 
cause  of  action,  even  maliciously.  Thus  where  a  corporation 
hired  a  piece  of  land  for  the  mere  purpose  of  enabling  it  to 
bring  an  action  against  another  corporation,  and  then  brought 
the  action,  it  was  held  to  be  not  wrongful. 

723.  Maliciously  inducing  a  party  to  a  contract  to  Is'eak 
it  would  seem  to  be  a  plain  breach  of  this  duty.  And  in  that 
manner  to  procure  a  breach  of  a  contract  for  services  is 
undoubtedly  wrongful.  But  whether  in  regard  to  other  sorts  of 
contracts  a  wrong  can   be  so   committed   is   still   doubtfuL      The 
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igronnd  of  the  doubt,  however,  seems  to  be  not  whether  the 
act  is  a  breach  of  duty  but  whether,  the  direct  cause  of  the 
iujury  being  the  wrongful  refusal  of  the  party  to  the  contract 
to  perform  it,  the  maUdous  inducement  is  not  a  remote  cause 
merely.  The  reason  for  the  distinction  between  contracts  of 
service  and  other  contracts  probably  is  that  the  relation  between 
master  and  servant,  though  at  present  generally  created  by 
contract,  is  regarded  as  somewhat  different  from  an  ordinary 
contract  relation,  as  being  a  kind  of  status;  the  master  has 
rights  in  rem  in  his  servant. ^^  Then  the  principle  was  extended 
by  a  false  analogy  to  contracts  for  service  which  did  not  create 
the  technical  relation  of  master  and  servant. 

724.     A  person  must  not   make    a   fraudulent   misrepresent   ^j'^^^j^^ 
tation   to   another.      The   nature   of   a   fraudulent   misrepresen-     tatfonB. 
tation    has    been   already   described.      This    duty  corresponds   to 
all  rights.      Caosing  any  sort    of   injury   by   fraud   is   wrongful, 
including     the     fraudulently    inducing    a    person    to    break    a 
<x)ntract. 

725*    A  person  must  not  institute  or  carry   on  a  groundless  MnUdowp». 
prosecution    against    another   maliciously    and    vdthout    probable    '^'^  ^^ 
cause. 

To     prosecute    a    person    means    to    institute,    or    make   a   Moaninroc 

pi'o86cutlon« 

complaint  to  a  public  officer  for  the  purpose  of  having  instituted, 
or  actively,  intentionally  and  voluntarily  to  aid  in  the  carrying 
•on  against  him,  of  any  criminal  prosecution  or  any  civil 
proceeding  looking  to  his  arrest,  the  seizure  of  his  property  or 
the  impairment  of  his  status,  e.g,  having  him  declared  insane 
or  bankrupt.  Since  the  statute  of  Marlbridge  ^^  which  allowed  ciyii  Mtii 
costs  to  successful  defendants  in  civil  suits,  it  has  been  held 
in  England  that  an  ordinary  civil  action  is  not  a  proaecution  for 
this  purpose,  the  costs  being  supposed  to  be  a  full  compensation 
for  all  damage  to  a  person  from  an  unfounded  suit  against 
him.  In  some  of  the  United  States  the  same  rule  prevails, 
but  in  most  the  rule  is  the  other  way,  and  a  mere  civil  suit  is 
held  to  be  a  prosecution. 


i&See  21009. 
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Probable 
caoMu 


TbeprosecTi.      '  To   atnoutit  to :  B' /breach  of  this  doty  the  prosecution  most 

tion  mnst  bo  f  ir 

groundieBB.  bo  withont  grouDcts.  If  it  was  in  fact  well  grounded,  there  is 
no  breach  of  duty  in  instituting  it ;  and  the  fact  that  it  was 
saocespfiil  is  conclusive  proof  for  this  purpose  that  it  was  well 
grounded.  If  for  instance  A  prosecutes  B  on  a  chaige  of  theft,, 
and  B  is  convicted  of  th^  crime,  even  though  he  is  in  fact  innocent 
and  the  conviction  is  due  to  the  mere  blunder  of  the  jury,  A  is 

TermiBation  considered  to  have  had  srounds  for  prosecutincr.   Therefore  an  action 

of  the  proM»*  o  x-  o 

cation,  for  a  malicious  prosecution  can  never  be  maintained  while  the 
original  prosecution  is  pending;  the  plaintiff  in  such  an  action  ia 
always  required  to  show^  in  order  to  maintain  his  action,  that 
the  prosecution  has  ended  in  failure. 

726*  Probable  cause  implies  (1)  that  the  prosecutor  really 
and  in  good  faith  believed  that  there  was  ground  for  the 
prosecution,  and  (2)  that  his  belief  was  reasonable.  If  A 
pn>secutes  B  for  a  crime,  he  must  believe  him  to  be  guilty ;  if 
he  does  not,  he  has  no  probable  cause  for  the  prosecution,  if 
B  is  in  fact  innocent,  however  much  appearances  may  be  against 
B.  Also  a  prosecution  should  not  be  set  as  foot  on  mere 
suspicion,  but  on  reasonable  grounds  of  belief.  If  the  prosecutor 
before  beginning  the  prosecution  takes  legal  advice,  and  after 
a  full,  fair  and  true  statement  to  his  counsel  of  the  facts  within 
his  knowledge,  is  advised  that  there  is  a  good  case  for 
prosecution,  that  is  strong  evidence,  in  fact  nearly  conclusive, 
that  he  had  probable  cause  for  his  action. 

Malice  means  either  actual  maUce  or  any  other  improper 
motive.  The  only  proi)er  motive,  for  instance,  of  a  criminal 
prosecution  is  to  bring  a  guilty  person  to  justice,  and  to  use  it 
for  any  other  purpose,  e.g.  as  a  means  of  coercing  the  party 
prosecuted  to  pay  a  debt  or  to  do  any  other  act,  whether  it  is 
an  act  which  he  ought  to  do  or  not,  is  malice  in  law. 
Abuse  of  pro-  ^27.  A  pcrsou  having  taken  out  legal  process*'  must  not 
intentionally  and  knowingly  use  it  or  cause  it  to  be  used  for 
a  purpose  for  which  it  was  not  designed  by  law.  Abuse  of 
process  is  different  from  malicious  prosecution.  In  malicious 
prosecution  the  whole    proceeding   is   wrongful,    but   in   this  case 


llAlioe. 
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there  may  be  only  a  wrongful  use  of  the  authority  of  the 
court  in  one  particular  matter.  Thus  where  the  defendants 
commenced  a  suit  against  the  plaintiff  for  a  debt  which  he 
actually  owed  them  and  for  which  they  had  a  right  to  sue 
him,  and  got  a  writ  of  capias  ^^  for  hin  arrest  in  the  suit,  which 
was  a  regular  and  proper  course  of  procedure,  and  then  made 
use  of  the  writ  to  compel  the  plaintiff,  who  was  sick  in  bed 
and  could  not  have  procured  bail  had  he  been  arrested,  by 
threats  of  arrest  to  give  up  to  them  property  of  his  to  which 
they  had  no  right,  they  were  held  guilty  not  of  a  malicious 
prosecution  but  of  an  abuse  of  legal  process. 

728.    A      person      must     not      utter      slanderous      words  Pubiic&tion  of 

uniidtr. 

about  another  in  the  hearing  of  any  third  person,  if  he 
knows  or  ought  to  know  the  facts  that  make  the  words 
slanderous. 

If  the  slanderous  nature  of  the  words  is  not  apparent  upon  ^^Jj^«^/ 
their  face  but  depends  upon  facts  of  which  the  speaker  han  °"^^J»^J2^^ 
not  actual  or  constructive  knowledge,  he  is  not  guilty  of  any 
breach  of  this  duty ;  for  example,  if  A  reports  to  B  an  amusing 
story  which  he  has  heard  from  C,  reasonably  supposing  it  to 
be  a  mere  fiction  and  there  being  nothing  in  the  story 
apparentiy  applying  to  D,  but  in  truth  it  conveys  to  B,  who 
knows  the  facts,  a  slanderous  imputation  upon  D,  A  is  not 
guilty  of  any  wrong.  But  if  A  knew  the  facts  that  showed 
it  to  refer  to  D,  but  through  ignorance  of  the  law  supposed 
that  such  a  charge  against  D  was  not  slanderous,  he  would  not 
be  excused. 

A  person  must  not  do  any  act  with  the  intention  of  thereby  PaWkjUonoi 
causing,    or    probably    any    act    which    is    negligent    as    being 
unreasonably  likely  to  cause,  the  publication  of  a  libel,  if  he  knows 
or  ought  to  know  its  contents  and  the  facts  that  make  it  libelous. 

Examples  of  intentional  publication  of  libels  are  sending 
a  Ubelous  letter  to  a  third  person,  publishing  a  newspaper 
containing,  to  the  publisher's  knowledge,  a  libel,  Aimishing  Ubelous 
matter  to  a  newspaper  for  pubHcation.  But  a  person  who 
luerelv    deliveiv    a    sealed    letter   to   another   or   sells    a   news- 


^•flee^  i  1087.  1089. 
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paper   which  contains   a   libel  does   not   break   this   dntj  unless 
^aw2hm  ^^  knows  or  ought  to  know  its    contents.      The   publisher  of  a 
newspaper,  howeyer,   is  chaxged  with    knowledge   of  its  contents 
and  responsible  for  all  libels  contained  in  it. 
MaiioA.  729.     It   is  commonly   said   that   to   amount   to   a  breach 

of  duty  the  publication  of  a  slander  or  libel  must  be  mali- 
cious. But  malice  in  any  proper  sense  of  the  word  is 
not  necessary.  The  courts  have  taken  great  pains  to  explain 
that  malice  in  this  connection  does  not  mean  actual  malice 
but  legal  malice.  It  does  not  in  fact  imply  any  state  of  mind 
at  all.  It  means  merely  that  the  publication  is  not  in  the 
Gircunistances  justificablei  i.e.  that  the  case  does  not  feJl  under 
any  of  the  exceptions  to  the  duty.  This  is  sometimes  expressed 
by  saying  that  malice  is  implied  in  law.  But  that  is  a  mere 
i^rhen  mniicc  clumsy     and    useless    fiction.      Malice    in    the    proper    sense    is 

la  import  aut.  "^  ^      ^ 

important  in  connection  with  slander  and  libel  in  two  ways, 
neither  of  which  relates  to  the  content  of  the  duty,  namely: 
(1)  when  the  publication  is  actually  malicious  the  jury  are 
permitted  to  award  larger  damages  than  would  otherwise  be 
proper ;  and  (2)  the  presence  of  malice  will  sometimes  prerent 
the  publication  from  coming  under  one  of  the  exceptions  to 
the  duty. 

oS2m!Si».  730.    Exceptions  to  the   above   mentioned   duties   exist  in 

****"••      the    case    of   what    are    called    privileged  communications.^?     A 

privileged  communication  is  a  publication  of  matter   which   is  in 

fact  slanderous  or  libelous,  but   which   the   party   in   the  drcum- 

Absolute  and  stauces  is  permitted  to  publish.     Such  communications  are  divided 

conditional 

privii6Ke  into  absolutely  privil^ed  and  conditionally  privil^;ed  communi- 
cations. The  former  are  those  which  a  person  is  permitted 
to  make  without  regard  to  his  state  of  mind.  He  is  free  firom 
legal  liability  for  the  publication,  even  though  he  makes  it  knowing 
it  to  be  lalse  and  with  a  malicious  design  to  injure  the  person 
about  whom  it  is  made.  The  latter  are  privileged  only  if  made 
with  a  bona  fidfy  though  not  necessarily  a  reasonable,  belief 
of  their  truth  and  without  malice ;  but  they  are  prima  facie 
presumed    to    be    so    made,    and    any    one    who  ^oompIsLins    of 
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{he  publication  has  the  burden  to  prove  want  of  belief  and 
malice. 

A  communication  is   not  privileged   merely    because  it  is  ft^££Sj^S' 
repetition  of  what   some    one   else    has  told  the  publisher,    even      ^^'^^ 
though   in   repeating  it   he   refers   to  the  source    from  which  he 
had  it.    It  is  just  as  wrong  to   repeat   a    slander   or  libel  as  to 
originate  one. 

Nor  is  it  privileged   in   general    merely    because   the  maker  ^^ftf^m^ntB 
of  it   believed   it,   or    even   reasonably    believed   it,    to  be  true.       '"'^• 
A  person  who  publishes  defamatory   matter    about   another  takes 
upon  himself  the  risk  of  its  turning  out  to  be  untrue. 

731.  Grenerally,    subject    to   some   qualifications   and    to    a   ^J^i"J|^ 
little  conflict  among  the    authorities   as   to  details,   the  following  ^^^^^^^' 
kinds    of    communications     are    absolutely     privileged,     namely: 
communications     between    husband     and    wife,     proceedings     in 
l^islatures  and  courts   and    fair   and   true    reports  of  such  pro- 
ceedings e.g.  in  newspapers.     For   such    a  publication  no  action 

of  slander  or  libel  will  lie. 

732.  A    communication    is  prima    facie    or   conditionally  ^^^^J?' 
privil^ed  when  made  in  the    performance    of  some   legal,  moral  ®**°3J^*** 
or    social    duty   or   to    protect    some    right    or   interest   of  the 

maker. 

Example  of  communications  made  in  the  discharge  of  a  nutj. 
duty  are  reports  by  public  officers  which  they  are  required  by 
law  to  make,  or  a  communication  by  a  father  to  his  daughter, 
whom  he  is  under  a  moral  duty  to  protect,  about  the  character 
of  a  man  who  is  seeking  her  hand  in  marriage.  But  mere 
friendship  between  two  persons  does  not  create  any  duty  in 
one  to  communicate  anything  to  the  other.      Publishers  of  news-  Nodntyto 

J    <•       1-      1  .  J  pnDlUh  news. 

papers  when  sued  for  libel  have  sometimes  attempted  to  bring 
themselves  under  this  exception  by  pleading  that  they  owed 
a  duty  to  the  community  to  publish  the  news.  But  this  the 
courts  have  always  refused  to  admit.  A  newspaper  proprietor 
is  carrying  on  a  trade  for  money,  is  selling  news,  and  is 
under  no  other  duty  to  furnish  the  public  with  his  wares  than 
any  other  tradesman  is. 

Interest  does  not  mean  necessarily  pecuvioiy  interest.      Thus     inurest 
the   members   of    a   church    have    an    interest    in    its   discipline; 
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and  management)  apart  from  any  interest  in  the  church  property, 
so  that  a  complaint  to  the  bishop  by  a  member  about  the 
conduct  of  the  pastor  may  be  privileged. 
^ti™?b'**S*  ^  ^^  ^^^  person  making  the  communication  and  the  person 
^t7^^ta'  *^  whom  it  is  made  both  have^  or  only  the  former  has, 
^^^'  an  interest  in  the  subject  to  which  the  communication  relates, 
and  the  communication  is  for  the  protection  of  ^  that  interest, 
it  is  prima  facie  privileged.  This  applies,  for  instance,  to 
communications  between  partners  about  their  business,  to  a 
memorial  addressed  to  a  public  officer  protestmg  gainst  the 
appointment  of  a  person  to  an  office,  or  to  a  list  printed 
by  a  railroad  company  and  distributed  to  its  officers  and 
agents  of  persons  discharged  from  its  employment  vrith  the 
reasons  for  their  dischaige,  in  order  to  prevent  unfit  men 
from  getting  back  into  its  service,  and  generally  to  applica- 
tions to  any  one  in  public  or  private  authority  to  exercise 
his  authority  by  a  person  interested  in  its  exercise,  such 
as  information  given  to  the  police  to  enable  them  to  detect  or 
capture  a  criminal,  in  which  the  whole  public  have  an  interest, 
or  petitions  for  redress  of  grievances. 
communica-  The  mcrc  fact  that  the  person  to  whom  the  communication  is 

tiona  to  inter-  * 

Bated  parties,  made  has  an  interest  in  it  does  not  generally  render  it  privileged, 
as  where  an  outsider  volunteers  information  to  a  master  about 
the  character  of  his  servants.      But   if  the  iuterested  party  asks 

ciiarocters  of  for  the  information,  it  may  be  given.  A  common  case  of  this 
kind  is  where  a  person  about  to  employ  a  servant  inquires  of 
a  former  employer  as  to  the  servant*  s  character  or  behavior 
while  with  him.  Replies  to  such  questions  have  often  been 
Mercantne  held  privileged.  Reports  of  mercantile  agencies  made  on 
request  to  persons  having  an  interest  fall  under  the  same 
principle. 
Slander  of  733.     A    p^.rsou    must   uot    pubUsh   false     and    derogatory 

property  or  . 

title,  statements  about  another's  property  or  hie  title  to  it,  in  such 
3  a  manner  as  would  be  unlawful  in  a  publication  about  a  person. 
This  is  called  slander  of  title  or  property.  This  duty  corresponds 
to  the  right  of  pecuniary  condition,  not  to  any  right  of  reputa- 
tion, and  therefore  the  breach  of  the  duty  does  not  amount  to 
a  wrong  unless  pecuniary  damage  results. 
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The    exceptions   as  to   privileged   communications   apply    to    Privileged 
this   duty   also;    and   there    are   the   further   exceptions   that   a       hodm. 
man  may  in  good  faith  set  up   a  claim   to    property   for  himself    sonafde 
or  one  of  his  family^  even  though   it    turns   out   that  he  is  mis- 
taken and  the  claim  imfounded;    and    a   person  may  assert  thatprniAoofone'» 
his  goods  or  services  which   he    offers   for   sale   are   better   than 
those  offered  by  oth^ers.     But   this   does  not  justify  specific  false 
statements   about   the  goods  of  a   rival   dealer,   for  example  an 
assertion  that  the  latter  are  adulterated. 

V.     Statutory  Dutibs. 

734.  Various  duties  are  imposed  by  statutes  and  muni-  Towhom 
cipal  ordinances,  such  as  duties  to  put  fire  escapes  on  tenement  «««o''«*i- 
houses,  to  provide  ships  with  medicine  chests,  to  keep  sidewalks 
free  from  snow  in  winter,  to  have  gates  and  flagmen  at  railroad 
crossings,  to  carry  certain  lights  on  vessels  at  night.  It  is  often 
very  difficult  to  determine  whether  the  duties  created  by  such 
statutes  are  intended  to  correspond  to  private  rights  and  to 
be  owed  to  private  |>erson8,  so  that  their  breach,  if  followed 
by  a  violation  of  the*  corresponding  right,  will  amount  to  a  tort 
for  which  the  injured  party  may  have  a  civil  action,  or  whether 
the  duties  are  owed  only  to  the  state,  so  that  their  breach 
is  punishable  only  by  a  public  prosecution.  There  is  no  general 
rule  for  determining  this;  it  is  in  each  case  a  question  of  the 
intention  of  the  legislature,  to  be  got  at  by  a  proper  cotistruction 
of  the  statute.  It  has  been  decided  for  instance  that  no  private 
action  would  lie  in  favor  of  a  person  who  fell  and  was  injured 
because  of  another's  failure  to  remove  ice  from  the  sidewalk 
in  front  of  his  house  as  required  by  law,  the  duty  to  remove 
the  snow  being  regarded  as  a  public  one.  But  actions  have 
been  sustained  for  damages  caused  by  the  absence  of  a  fire 
escape  when  a  statute  ordered  one  to  be  provided. 
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EXCEPTIONS  TO  DUTIES. 

I'^uoan-  736.     Public    authority    is   the    ground  of  certain  exceptions 

to  legal  duties.  A  permission  from  the  legislature  or  from  any 
public  authority  competent  to  grant  it  will  justify  any  act 
done  pursuant  to  it  and  all  the  necessary  consequences  of  such 
act.  But  a  permission  or  even  a  command  of  a  public  officer 
in  excess  of  his  authority  will  not  be  a  protection.  Thiw 
the  orders  of  his  superior  officer  will  not  generally  justify 
a  soldier  in  seizing  private  property.  So  it  was  held  in 
England  that  where  a  statute  authorized  the  Queen  in  certain 
cases  to  order  churchwardens  to  enter  upon  private  land  used 
for  purposes  of  burial  and  do  certain  acts  there,  and  the  Queen 
by  mistake  issued  such  an  order  in  the  case  of  certain  land 
which  was  in  fact  not  a  burial  ground,  the  churchwardens  who 
entered  upon  the  land  under  the  order  were  trespassers. 

Authority  The    grant    of  an    authority   to     do    acts    which     may    be 

•tnwd.  injurious  is  strictly  construed  against  the  grantee;  it  will 
not  justify  an  interference  with  the  rights  of  others  if  it 
can  be  executed  reasonably  without  such  an  interference, 
and  any  act  done  under  it  must  be  done  in  a  reasonable 
and  careful  manner  and  due  precautions  taken,  if  necessary, 
against  injury  to  others.  Thus  if  the  state  authorizes  a  private 
penson  to  make  a  canal,  that  does  not  excuse  him  if  in  blasting 
rocks  in  the  course  of  the  work  he  casts  frt^ments  of  rock 
onto  adjacent  land. 

Takinjypri-  The  Constitutions    of  the    Unit«d    States   and    of  the  states 

VAte  property 

lor  pjiWic    forbid    the    taking    of  private    property    for    public    use    without 

compensation.     Any  legislative  authority  in  contravention  of  such  a 

iwringfor   constitutional  prohibition    is   void.       These    provisions   are   usually 

fnvateuae.  '  ^  *  •' 

constnied  to  forbid  all  taking  for  other  than  public  uses,  even 
though  compensation  is  made ;  the  legislature  can  not  take  one 
man's  property  firom  him  and   give   it   to   another,    or  compel  a 
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man  to  sell  his  property  to  another  even  for  a  fau*  price. 
Therefore  a  special  tax  laid  by  a  state  legislature,  the  proceeds  of 
which  were  to  be  used  in  paying  bounties  to  manufacturers^  has  been 
held  void  and  its  collection  enjoined  by  the  courts.  But  a  tax 
whose  proceeds  may  be  used  for  proper  governmental  purposes  is 
not  unlawful  because  the  intention  of  the  legislature  in  imposing 
it  was  to  benefit  particular  individuals,  for  instance  a  protective 
tariff.  The  courts  will  not  inquire  into  the  motives  of  the 
legislature  in  exercising  its  constitutional  powers.  In  Eng-  Powenot 
land  Parliament,  being  a  sovereign  body,  may  authorize  the 
taking  of  private  property  without  compensation,  but  seldom 
does  so.  The  courts  will  not  construe  a  statute  as  having  such 
an  operation  if  it  is  reasonably  capable  of  any  other  construction. 
The  right  to  take  property  for  public  uses  is  called  the  right  Eminent  do- 
of  eminent  domain.  It  may  be  exercised  by  the  state 
directly,  as  in  the  taking  of  land  for  highways,  or  its 
exercise  delegated  to  private  persons,  as  where  railroad  com- 
panies are  authorized,  when  they  can  not  agree  with  the 
owners  of  land  needed  for  the  construction  of  their  roads, 
to  have  it  condemned  by  proper  l^al  proceedings  and  take 
it  in  invitum. 

The  takmg  of  property  means   the   direct   violation  of  some  The  meaning 
property  right  by  the  act  authorized,  not   an   incidental  violation 
of  a  property  ri^t  indirectly  caused  by  it.      To   make   a   public 
highway  across  a  person's  land  is  a  taking  of  the  land,  although 
the  owner  remains  in  possession ;    so   it   is   to  build  an  elevated 
railroad    in    a    street,    which   violates   the    easements    of  light 
and    air    of    the     adjoining    proprietors.      But    a    nuisance    to  Authorising 
property     by    smoke,     smells    or    noise    is   not   a   taking,    and 
the    legislature    may    authorize    such    a   nuisance.      Nor  is  the 
deterioration  in  value  of  property  by   reason  of  the   construction 
of  some  public  work,  for  instance   making   a   railroad    along  side 
of  it,    a   taking,    that   not   being    a   violation   of  the    right   of 
property.     In  some  of  the  United  States  the  constitutions  require   compensa- 
oompensation   to   be   made   when   private   property    is    damaged    agetopro- 
by    public    works,    though    not    taken.      And     English     statul^es 
authorizing  the  construction  of  public  works  often  contain  similar 
provisions. 
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The  mandnte  736.     The  mandate  of  a  court  ordering   an   act  to  be  done 

is  generally  a  protection  to  persons  who  act  under  it»  Such  a 
mandate  may  be; 

(1.)  Valid,  regular  and  not  erroneous;  as  where  in  a  suit 
of  which  it  has  jurisdiction  a  court  proceeds  regularly  and  gives 
a  correct  judgment,  and  an  execution  is  regularly  and  in  due 
form  issued  to  enforce  the  judgment. 

(2.)  Valid  and  regular  but  erroneous,  as  where,  the  court 
having  jurisdiction  to  try  the  case  and  proceeding  regularly,  the 
jury  find  a  verdict  against  the  evidence  or  the  judge  decides 
a  point  of  law  incorrectly,  so  that  judgment  is  given  for  the 
wrong  party,  and  execution  is  issued  on  it. 

(3.)  Valid  but  irregular ;  as  where  a  warrant  of  attachment 
or  arrest  is  granted  in  a  proper  case  by  a  court  of  competent 
jurisdiction,  but  by  mistake  the  security  required  by  law  is  not 
taken  from  the  party  in  whose  favor  the  warrant  is  issued. 

(4.)     Void ;  where  the  court  has  no  jurisdiction  to  issue  it. 

Valid  nn.ireg-         A  mandate  which  is   valid   and   regular  justifies    everything 

dates,      done    pursuant   to   it,  no  matter    what    the    motive    with    which 

it  was  procured  or  is  executed.      This   is    so,    even   though  it   or 

the  judgment  or   order    on   which   it   depends   is    erroneous   and 

is  afterwards  reversed   or   revoked   because   of   the    error.      K  a 

shcrifT  arrests  a  person  on  a  regular  and  valid   warrant  or  seizes 

property,  the  officer  and  all  persons  who  assist    him  are  justified, 

even  though    the    action   in   which    the    warrant    was   issued  be 

entirely    groundless    or    the   court   was   induced    by    firaud    and 

perjury  to  issue  it. 

irreiruiar  A  mandate  which  is  irrec^lar  merely   is   valid,   and  has  the 

mandates.  °  ^  ' 

same  effect  as  if  it  were  regular  in  protecting  persons  who  act 
under  it,  until  it  is  vacated  or  set  aside  by  the  court  upon  a 
proper  application ;  after  which  it  is  the  same  as  if  it  had  been 
entirely  void  ab  initio} 

Void  man-  A    void    mandate    has     no     effect    and    protects     nobody; 

all    persons    who    act    under    it    are     wrongdoers;     except    that 

Mandate    {f    thc   mandate   is   o^ood   upon    its    face,    that    is,    if   there    is 

Cood  ou  ita  or  '  ' 

^^'       nothing    apparent    in    the    document    itself  to   show   that   it    is 
1  Ab  to  the  responsibility  of  the  judge  in  such  a  case  see  2 101& 
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Toid,  any   public   officer  who  in   the   course   of  his   official  duty 

acts  under  it  in  good  faith  believing    it   valid,    or   any   one  who 

assists  bim  at  his  request,  is   protected   by    it^    though   it   is   in 

fact  void.     Thus  if  a  court  should  give  judgment  against  a  person 

who  had  not  been  summoned   to   appear   and   had   not   in  fact 

appeared   in   the  action,  the  judgment    tod  any  execution  issued 

to     enforce    it    would    be    wholly     void.       But    generally    the 

execution    would   not  contain   anything   from   which   the    sheriff 

could    know    that    the     parly    had     not     appeared,      and     if 

he      did    not    in     fact    know,     and    proceeded    to     seize    the 

party's    property   by   virtue   of  it,    he    would   not    be    guilty    of 

any  wrong.      K   however   a   court   which   had   no  jmisdiction  in 

criminal  cases  should  try  a  person  for   a  crime  and  sentence  him 

to   be   imprisoned,    the   warrant    of  imprisonment,   coming  from 

that   court,   would   be   on   its   face   invalid,    and   the   keeper  of 

the  prison  would  not  be  excused   for   receiving   and   holding  the 

prisoner  under  such  a  warrant.      The    officer   must  dedde  at  his  '^g^^* 

own   peril    whether   the   mandate   is   good   on    its   face  or  not,      ^^^^* 

and   is   responsible    even  for   an    honest   mistake.     However  the  ''^j>  ^f^^"^ 

person    who    procures    the    void   warrant   to   be   issued    or    who 

gives   it   to   the   officer   to   serve   or  requests    him   to   serve   it, 

and  who  therefore   is    responsible   for   the   officer's   acts,    or   the 

judge  who  issues  the  void  warrant,   is   not  protected  by  it  at  all, 

but  is  guilty  of  a  wrong,  even  though  it  is  valid  on  its  face. 

But  the  mandate  of  a  court  only  justifies  the  doing  of^^*»«*«^^» 
Uiose  acts  which  it  commands  to  be  done.  K  therefore  an  i««tme8, 
officer,  having  a  warrant  for  the  arrest  of  A  or  the  seizure 
of  his  property,  takes  B  or  his  property  instead,  he  is  liable, 
and  it  makes  no  difference  that  he  does  so  by  an  innocent 
mistake  and  after  using  the  utmost  care  to  find  the  rig^t  person  or 
property. 

737.     An  officer  or  any   other   person   may   not  break  open  BreftHiifr  into 
the  outer  door  of   a   dwelKng-house   to    execute   the   mandate  of     ^^^^ 
a  court  in  a  civil  proceeding,  or  to  arrest   a   person,  even  though 
he  has  a  warrant  for  his  arrest,   for   one   of  those  minor  crimes 
known    as    misdemeanors.'      Every   man's   house    is    his    castle. 


2  Bee  2 1148. 
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A  dwelling  house  indudes  a  room  or  Biiite  of  rooms  or  any 
part  of  a  building  that  ifl  used  as  a  separate  dwelling.  But 
if  the  officer  has  once  lawfully  got  witliin  the  outer  door,  he 
may  break  an  inner  door,  e.g.  the  door  of  a  room;  or  if  he 
has  begun  the  execution  of  the  mandate  outside,  and  the 
person  or  thing  to  be  taken  escapes  or  is  removed  into  a  dwelling 
house,  he  may  even  break  the  outer  door  after  a  statement 
of  his  errand,  a  demand  for  admittance  and  a  refusal ;  and  so 
he  may  to  arrest  a  person  on  a  warrant  for  treason  or  felony, 
which  are  crimes  of  a  graver  nature. 

^^I^r^t'         738«     An  officer  authorized  to   make   arrests  for  crime  may 

iqromooia.  arrest  without  a  warrant  for  a  crime  committed  in  his  presence 
or  on  immediate  information  that  a  person  has  committed  a 
crime,  or  if  a  felony  has  actually  been  committed  or  the  officer 
reasonably  believes  that  one  has  been,  and  the  person  arrested 
is  the  actual  perpetrator  of  the  crime  or  the  officer  reasonably 
believes  him  to  be. 

BypriTato  A   private   pcrsou   may    arrest   another   without    a   warrant 

for  a  breach  of  the  peace  *  committed  in  his  presence,  or  if  a 
felony  has  actually  been  committed,  and  the  person  arrested  is 
the  one  who  committed  it  or  the  person  making  the  arrest 
reasonably  believes  him  to  be.  But  the  person  arrested  must 
be  at  once  handed  over  to  some  proper  officer. 

Defence  And  739.    Auothcr   gToup   of  exceptious  to  dutics  fall  under  the 

protection.     ,         ,       «    ,    « 

head  of  defence  and  protection. 

A   person   may   use   force   in    defence   of  himself  or  herself 

nefenoeM  or  his  or  her  wife,  husband,  parent  or   ascendant   in  any  degree, 

others,      child  or  descendant  in  any  degree,    master  or   servant,   or  of  his, 

her  or  their  possession  of  property   against   any   one   not  having 

a    better    right    to    the    possession.      And    a    person    may   hire 

Hiring  eer.  gervauts    for    the    express    purpose    of     defending    himself    or 

'•"^      any     one     whom    he    may    lawfully    defend    or    his    property; 

e,g.    if  workmen    strike     and    attempt    or   threaten    to   destroy 

the    employer's    property    or    attack    other    workmen    who   have 

not    struck,    he   may   hire  as   many  men  as  he  pleases  for  their 

defence. 

s  See  8 1171. 


fiXCEPTIONS  TO    DUTIES.  513 

Force  may  be  used  only   for   defence    as^inst  bodily  injuries  ApninHt  what 

...  °  *f         J  injuries  force 

or  injunes  to  tangible  property,  not,  for  instance,  to  prevent  ™"y  ^  »««^^- 
the  publication  of  a  slander  or  libel,  the  wrongful  use  of  a 
trademark  or  an  interference  with  a  franchise.  Nor  will  mere  in«uuin« 
words,  however  insulting  or  exasperating,  justify  the  use  of  force 
against  the  speaker.  Perhaps,  however,  a  person  may  rightfully 
be  prevented  by  force  from  using  grossly  insulting  words  to 
women,  or  at  least  to  the  female  members  of  a  man's  familyi 
or  grossly  obscene  language  in  their  presence.* 

740.  A  person  who  has  a  right  of  present  possession  of  land  ^'^^JJ°  ^ 
or  a  chattel  is  not  guilty  of   a   tort   if    he   takes   possession  even     Jf'^^^y- 
by  force.* 

A  wrongful  intruder  on  land  may  be  expelled  by  force.     But  Expulsion  of 

.f.  1  11  .  .  ,  an  intruder 

if  such  a  person  comes  peaceably  or  remams  on  premises;  he  can   fromiand. 
nut  be  expelled  by   force    until    he    has   first   been    requested    to 
depart  and  given  a  reasonable  opportunity  to  do  so. 

If  a  person's   goods  are   intermingled  with  those  of  anothen  confusion  of 
60  that  he  has  a  right  to   take    a   part   of   the    mass,    he  is  not 
guilty  of  any  wrong  if  he   peacefully   takes    temporary    possession 
of  the  whole  for  the  purpose  of  making  a  separation. 

If  chattels  are  upon  the  land  of  a  person  who  has  no  ^Jpo*,f  pr  */' 
right  to  the  possession  of  them,  by  his  consent  or  by  his  wrong 
or  fault  or  the  wrong  or  fault  of  some  person  from  whom  he 
received  them,  the  owner  of  them  may  enter  upon  the 
land  in  a  reasonable  time  and  manner  and  retake  them ;  but 
not  if  they  are  there  by  the  owner's  own  fault;  e.g.  if  a 
tenant  for  years  quits  possession  of  the  land  at  the  end  of  his 
term  and  leaves  his  goods  behind  him,  he  has  no  right  to 
go  back  and  get  them.  If  they  are  there  by  accident  without 
the  fault  of  either  party,  e,g,  if  A's  logs  are  carried  away  by 
a  freshet  ai^d  deposited  upon  B's  land,  the  authorities  are  in 
conflict  as  to  whether  the  owner  has  a  right  to  follow  them. 

741.  A    person    who    is    injured    by    a   nuisance,    through  ^^^^f?^®?*.®* 
the  actual  or  threatened  violation    by   it  of  his  right,  may  abate 
the  nuisance  by  force  to  prevent  a  further  or  future  injury  from 


mises. 


nuisances. 


4  Cooley  on  Torts.  167. 

ff  He  may«  however,  be  guilty  of  a  crime ;  see  2 1174. 
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it,  and  for  that  purpose  may  enter  upon  any  land  where  the 
nuisance  is.  Thus  if  A  in  building  his  house  places  one  wall 
of  it  on  B's  land,  B  may  tear  down  the  wall ;  if  A  builds 
a  dam  on  his  land  and  thus  floods  B'a  land,  B  may  enter  upoa 
A^s  land  and  remove  the  dam ;  if  a  traveller  upon  the  highway 
finds  a  fence  built  across  the  road,  he  may  break  a  passage 
way  through  it. 
Distraint  of  742.    If  Cattle  wrongfully  come  upon  a  person's  land,  he 

csttl6  dtim&so  , 

feasant,     may  distraiu*  upon  them  that  is,  he  may  seize  and  hold  them 

as  security   for  getting   compensation   for  the  damage   done  by 

Impounding,  them.     This  is  called  distraint  of  cattle  damage  feasant.     There 

are  public  places  called  pounds  where  such  cattle  may  be  placed 

by  the  distrainer  in  charge  of  a  public  officer,  who    will   retain 

them  for  the  distrainer  or  sell  them,  unless  the  owner  gets  them 

out  by  paying  the  damages  and  pound  fees.     It   is  provided  by 

statute  that  cattle  unlawfully  at  large  in  the  highway    may   be 

impounded  by  any  one. 

ti^u''o?crimes         ^^^'     -^7   pcrsou   may   interfere   by   force   to  prevent  the 

and  injuries,  immediate    commission    of   suicide,    felony    or    breach    of    the 

peace,^  or  to  prevent  a  lunatic,    a   drunken  man,    a  young  child 

or  an  animal  from  doing   serious   injuiy   to   himself,    to  another 

person  or  to  property. 

tiou®?r^<aSa.         To   save    human  life   or    prevent   serious   injuiy   to  human 

°"^®*'      beings,    or  to   avert   a   great   and  imminent  public  calamity  or 

danger,    any   person   may   enter   upon,    use   or    destroy  property. 

Thus   buildings   may   if   necessary   be   torn   down   or    blown   up 

to   stop   the   spread   of  a   conflagration,    and   any   one  may  go 

upon  land  and   use    any   materials  at   hand   to   stop   a   leak  in 

a  levee  or  sea  wall  that  will  cause  an  inundation  if  not  at  once 

attended   to.       K  a   person  sees   children    on    a    railroad   track 

in  front  of  an  approaching   train,    and   after   in   vain  calling  to 

them  to  come  off  steps  upon  the   track  to  get  them   oS,   he  is 

not  a  trespasser. 

Lost  articles.         The  fludcr  of  a  lost   article   may   take   possession   of  it  to 

Saving  of  pro- keep  for  the  owner;    and   in   case   of  any   emeigencrp    any   one 

may    take    possession    of    or    interfere    with    property,    unless 


•  See  {  893.  7  See  {  1171. 
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forbidden  by  the  owner,  for  the  preservation  of  the  pro- 
perty itself,  €,g,  may  carry  goods  out  of  a  burning 
house. 

744.  Any   one    having   possession   or   custody   of   a  place,    ^niS^'a 
such  as  the  master   of   a  vessel,  an  innkeeper,  a  schoolmaster  or      ^^^^^^ 
Sk  person  in  his  own  dwelling   house   or   place    of  business,   may 

make  reasonable  rules  for  the  conduct  of  such  persons  as  he 
permits  to  be  there,  and  may  enforce  such  rules,  and  may  also 
preserve  order  and  protect  persons  and  things  present  in  the 
place,  by  forcibly  expelling  an  offender  or  by  interfering  forcibly 
to  prevent  the  commission  of  an  offence.  And  every  lawful 
assembly  or  meeting  has  a  similar  right,  which  may  be 
exercised  by  the  officers  of  the  meeting  or  by  any 
member,  e.g,  a  clergyman  may  expel  or  direct  the  expulsion 
of  a  person  who  makes  a  disturbance  in  a  church  during 
a  service. 

745.  In   all   cases   where    force   is   permitted   to    be   used  ^^ ^^"^ 
against  others  or  their  property    for    the    purpose    of  defence    or 
protection,  no  more    force    may   be    used    and   no   more  damage 

done  than  is  reasonably  necessary.     When  an  intruder  is  forcibly 

expelled    from   a   place   no    unnecessary    harm    should    be   done 

him  nor  any  insult  offered  him;    he  should   not    for   instance  be 

kicked  out.      Under    the   old  conmion  law  procedure  the  plea  set 

up  by  a  person  who  was  sued   for   using   force    against  another's 

person  was  that  he  gently   laid   hands   on   him,    moliter  manus 

imvosuiU     Thus  it  is  not  usually  lawful  to  kUl  an  animal  which  is  XiUmg  trps. 

trespassing  upon  land,   because   in  most  cases  it  will  be  sufficient      ™^- 

to  drive  it  olE      But  if  the  creature   is   doing    mischief  which 

can   not   he    stopped   except   by  killing  him,  he   may  be  killed. 

The   same   principle   applies   to   the   abatement   of  a    nuisance.  AbQtement  of 

If  a   fence   for   instance   unlawfully   obstructs   a   right   of   way, 

no  more  of  the  fence   should   be   pulled   down  than  is  necessary 

to  secure  a  passage. 

But    necessity    in    these    cases    means    apparent    necessity.    ^^SK*^ 
A    person     may     be     justified    in    defending     himself    against 
an    apparent    attack    upon   him,    though    in    fact    lus    assailant 
had   no   intention    to    harm    him    or    was    only  playing.     And 
allowance  must  be  made   for   the   atuation  in   which   the  party 
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IB  placed.  A  perBon  who  is  attacked  can  not  be  expected  and 
is  not  required  in  the  excitement  of  the  moment  to  use  the 
same  cool  judgment  as  to  the  exact  amount  of  force  needful 
to   be    used    in   his   defence    as   the   jury    might    do  afterwards. 

fwc-^^^be  -^    ^    general  rule    any    amount    of    force    may    be    used   and 
""*•      any  damage  done  that  is  reasonably  necessary  for  the  defence  or 
protection. 

whteh*?!^^  The    force    is   justifiable    only    if  used   for  the   purpose   of 

majbeuacu.  defence  or  protection,  not  for  the  sake  of  revenge  or  punishment 
or,  except  in  the  case  of  distraint,  of  obtaining  compensation  for 
a  wrong.  If  A  wrongfully  takes  B's  property  or  refuses  to  pay  his 
debt  to  B,  that  does  not  justify  B  in  seizing  somethiug  else  of 
A's  for  satisfaction  or  security.  So  if  B  strikes  A  and  then 
runs    away,  A  must  not  follow    him   up    and     strike   him.       The 

iJj^y^'gJ^^,  wrong  or  damage  against  which  force  is  employed  must  also 
^"^'  be  a  present  or  immediately  impending  one.  The  policy  of 
the  law  is  opposed  to  a  man's  being  judge  in  his  own 
cause  and  undertaking  to  right  his  own  wrongs;  and  it  only 
permits  him  to  do  so  in  cases  of  emergency,  when  there  is 
not  or  may  not  be  time  to  bring  the  matter  before  an  impartial 
tribunal  A  can  not  lawfully  commit  an  assault  upon  B  to  day 
to  prevent  B  from  committing  one  upon  him  to-morrow,  or 
destroy  B's  property  because  it  is  likely,  or  even  certain,  to 
become  a  nuisance  at  some  future  time. 
Defence  of  74t&,    It  is  uot    howcver,  lawful,  except  in  defence  of  one's 

property,  ^^*  '  J  xr 

dwelling  house  or  against  an  attempted  robbery,  intentionally 
to  kill  or  inflict  serious  injuries  upon  a  human  being  to 
prevent  the  commission  of  a  mere  injury  to  property.  A 
person  would  not  be  justified  in  shooting  a  chicken  thief, 
or  in  setting  spring  guns  upon  his  land  to  shoot  trespassers ; 
though  if  the  trespasser  has  notice  that  the  spring  guns  aro 
there,  he  takes  the  risk  of  the  danger  upon  himself  and  the 
^SSSJ^thh^;  landowner  who  sets  them  is  not  liable.  However,  a  person  may 
forprotection.  lawfully  kccp  a  fcrocious  dog  or  other  dangerous  thing  upon 
his  premises  for  protection  against  thieves  or  burglars,  and  if 
he  has  used  due  care,  as  by  posting  up  notices,  to  give  warning 
of  the  danger,  would  probably  not  be  liable  to  a  trespasser 
who  was  injured  by  it. 
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Wrongs 
ab  initUK 


747.  If  ft  person  enters  upon  another's  premises  or  uses  force  isxeteAingm 
against  another  by  the  latter's  permission,  and  then  exceeds  his  or  autbotiiy. 
permission  or  misbehaves  himself,  the  original  entry  or  act  is  not 
thereby  made  wrongful,  but  only  the   excess.     If  for  instance  a 

guest  in  a  house  gets  drunk  and  assaults  the  host  or  his  family 
or  breaks  the  furniture,  still  his  mere  presence  in  the  house  con- 
tinues to  be  rightful  until  he  has  been  requested  to  depart.  Sut 
if  the  original  authority  was  given  by  the  law  and  not  by  the 
partly  injured,  then  any  excess  or  active  misconduct  invalidates 
the  authority  and  makes  the  act  wrongful  a6  initio  ;  though  a 
mere  omission  to  do  what  the  party  ought  to  do  will  not  have 
that  effect.  Thus  any  person  has  a  right  by  the  law  to  enter 
a  common  inn,  even  without  the  permission  of  the  innkeeper. 
Therefore  if  while  there  he  behaves  in  a  disorderly  manner,  his 
original  entry  becomes  wholly  wrongful,  and  the  innkeeper  may 
sue  him  as  a  mere  intruder  upon  his  premises.  But  if  having 
gone  in  and  ordered  a  meal  he  refuses  to  pay  for  it,  that 
will  not  make  him  a  wrongdoer  ab  initio.  So  if  an  officer 
lawfully  aiTcsts  a  man  and  then  beats  and  abuses  his  prisoner, 
the  arrest  is  deemed  wrongful  from  the  first. 

748.  A  license  or  permission  from  the  person  to  whom 
the  duty  is  owed  will,  except  in  one  case  to  be  presently 
mentioned,  excuse  any  act  or  omission  which  would  otherwise 
be  a  breach  of  duty ;  volenti  non  Jit  injuria ;  that  is,  so  far 
as  civil  liability  is  concerned,  for  if  the  act  be  a  crime,  the 
criminal  liability  is  not  taken  away.  Thus  A  may  authorize  B 
to  make  a  nuisance,  which  will  protect  B  from  any  civil  action 
by  A.  But  if  the  making  the  nuisance  is  a  crime,  B  may 
nevertheless  be  prosecuted  by  the  proper  public  authorities  and 
punished  for  it. 

The  exception  above  mentioned  is  that  one  person  can  not^''^**^*^ 
legally  authorize  another  to  kill  him  or  to  inflict  a  serious  bodily 
injury  upon  him,  or  any  injury  which  involves  a  breach  of  the  peace. 
8uch  an  act  is  not  only  a  crime,  but  the  license  will  not  protect 
the  licensee  against  a  civil  action  for  a  tort  by  the  licenser. 
This  is  on  grounds  of  public  policy.  Thus  if  two  persons  "^ugage 
by  mutual  consent  in  an  unlawful  prize  fight,  each  may  sue 
the  other  for  injuries  received.     But  an  injury  may  be  permitted 


Licenaa. 


liooxued. 
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for  some  reasonable  cause,  as  in  the  case  of  a  surgical  operatioiu 
BedactioQ.  Other  interferences  with  the  body  may  be  licensed.  For  instance 
a  woman  can  not,  except  by  virtue  of  some  statute  changing  the 
common  law,  maintain  any  action  against  a  man  for  seducing 
her  and  having  unlawful  sexual  intercourse  with  her;  and 
^*S^  injuries  inflicted  in  athletic  sports,  such  as  wrestling  or  foot- 
ball games,  are  excused,  unless  inflicted  intentionally  or  negligently 
or  by  some  act  which  was  not  permitted  by  the  rules  of  the 
game  and  was  therefore  outside  of  the  implied  license. 

^^mTed°^  A  license  may  be  express  or  implied.     Intimacy  with  a  man 

ueenM.     jg  evidcDce    of   a   license    to   enter   his   dwelling   at  proper  times 
and  in  a  proper  manner, 

Licpnse  din.  A  Hccnse  IS  a  mere  permission,  an  excuse  for  conduct  which 

from  would  Otherwise  be  wrongful ;  it  creates  no  property  right,  but 
merely  a  permissive  right.  It  must  be  distinguished  from  the 
grant  of  an  easement,  which  confers  a  property  right  and  can 
not  be  revoked.  It  is  sometimes  difficult  to  say  whether  an  ease- 
ment or  a  mere  license  exists.  It  depends  upon  the  intention  of 
the  grantor.  But  an  easement  in  real  property  can  only  be 
created  by  deed.  A  permission  to  use  land  given  in  any  other 
manner  is  necessarily  a  mere  license.  Thus  the  purchaser  of  a 
ticket  of  admission  to  a  theatre  is  a  hcensee  only;  he  has  no 
easement  to  use  the  theatre,  and  the  proprietor  of  the  theatre 
may  expel  him  at  his  pleasure. 

EeTooation  of  749.     A  Hccnse  may  be  revoked  at  any  time.     And  this  is  so, 

A  licenie 

even  though  it  has  been  paid  for,  the  licenser  has  contracted  not  to 
revoke  it,'  and  the  licensee  has  on  the  strength  of  it  expended 
money  or  put  himself  into  a  position  where  he  will  suffer  loss  by 
its  revocation.  Thus  if  A  for  a  valuable  consideration  paid  by 
B  licenses  B  to  flow  his  land  for  a  mill  pond,  and  B  relying 
upon  the  permission  s|X3nds  money  in  erecting  a  dam  and  a 
mill  which  will  be  entirely  useless  without  the  pond,  A  may  at 
any  time  revoke  the  license  and  compel  B  to  remove  his  dam. 
Estoppel  in  Such  at  Icast  is  the  doctrine  at  law.  But  lately  the  courts  of 
*'**'"  ^'     equity  have  shown   a    disposition   to   forbid   the   revocation  of  a 


8  But  in   this  case  the   licenser  may  be  liable  for  a  breach  of  his 
oontract  if  he  does  revoke  it. 


XXCSPTIONS  TO  Dums.  519 

license,  which  the  licensee  has  paid  for  and  acted  upon  on  the 
faith  of  its  being  continued^  with  the  knowledge  and  consent 
of  the  licenser,  and  in  such  a  manner  as  to  be  subjected  to 
serious  loss  by  its  revocation;  and  on  tlus  subject  the  rules 
of  equity  seem  to  be  still  in  a  formative  and  unsettled 
state. 

But    a    'Micense    coupled    with    an    interest^    can    not    be    Aiioenw 
revoked.     That  is,  if  a  property   right  is   granted   and  a  license  auintwMt. 
with  it  for   the   purpose   of  making   it   available,    the   license  is 
irrevocable;    as  if  A  sells  to  B  a  chattel  which  is  on  the  seller's 
premises  and  licenses  B  to  enter  and    take   it. 

The  revocation  of  a  license  does  not  make  wrongful  any  act  Effect  of 
done  under  it  before  the  revocation;  it  is  not  equivalent  to  the 
rescission  of  a  juristic  act  which  makes  it  invalid  ab  initio.  But 
if  pursuant  to  the  license  a  nuisance  has  been  created,  although 
the  subsequent  revocation  of  the  license  will  not  render  the 
creation  of  the  nuisance  wrongful,  its  farther  continuance 
may  be. 

760.    Important  exceptions  to  duties   are   allowed   in   favor  Exceptions  m 

^  ^  to  poBseasioii. 

of  bona  fide  possessors. 

A  person  is  usually  justified  in  receiving  possession  of  a  thing   Bowinndn 
from  anotner  who  has  possession  with  an  apparent  right  to  transfer   possesion, 
it,  and  whom  he  in  good  faith,  and  perhaps  also  reasonably,  be- 
lieves to  have  such  a  right.      But  when  a    person   buys   a    thing 
from  one  who  has  no  right  sell  it,  the  authorities  conflict  as  to 
whether  he  does  wrong  in  taking  possession  of  the  thing  bought 
Possession  so  obtained  is  rightful  but  precarious;  the  right,  which 
is   a    mere  permissive  one,  may  be  put  an  end  to  by  a  demand 
of  possession  by  the  person  entitled  to  it      It  has  been    thought  ^hYn^^^eSfr- 
that  if  the  party  so  acquiring  possosiiion  also  in  good  faith  and        ^' 
reasonably  supposes  himself  to  have  acquired  a  right   of  use,    he 
is  justified   in   exercising  such  supposed  right  of  use  in  any  way 
not  involving  injury  to  the  thing;    but   probably   that  is  not  the 
I'riw.     He  has  not  the  right  to  transfer  the  possssion  and  his  sup-  The  re-tnn*- 
jxised  right  to  another.     Thus  if  A  steals  B's  goods  and  sells  them   poaseaaioa. 
to    C,    who  buys  in  good  faith  supposing  A  to  be  the  owner,  C 
according  to  some  authorities  is  not  guilty  of  any  wrong  by  merely 
taking  the  goods  and  keeping  them  in  his  possession ;  and  all  the 
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authorities  agree  that  he  would  not  be  guilty  of  any  wrong  if  the 

thief  had  merely  lent  them  to  him  or  deposited  them  with  him 

for  safe  keeping.      Perhaps  he  may  also  use  them,   but    probably 

not.      But   if  he   injures   or  destroys  them,  or  sells  and  delivers 

them  to  another  person,  he  is  undoubtedly  guilty  of  a  wrong. 

Doing  work  It  is  doubtful  whether  a  person  who  is  employed  to  do  work 

the  po8ae:i8or.  npou  a  tbmg  by  a  person  who  has  possession   and   an   apparent 

right  to  have  the  work  done,  and  does  such  work  in  good  faith, 

.    is  liable  to  the  true  owner ;   e*g.  whether,  if  A  ousts  B  from  his 

house  and  then  employs  carpenters  to  alter  the  house,  or  tortiously 

gets   possession   of  B's   cotton  and  has  it  spun  into  thread,  the 

carpenters  or  spinners  are  guilty  of  any  wrong. 

Possession  of  751.     A  person  who  has  a  right  to  take  or  keep  possession 

a  place  or  , 

receptacle,  of  a  plaoe  or  receptaclo  does  not  commit  any  breach  of  duty 
merely  because  in  doing  so  he  takes  or  keeps  possession  of  things 
of  another  contained  in  it.  Thus  if  a  tenant  of  land  goes  out 
at  the  end  of  his  term  and  leaves  his  chattels  behind  him,  a  new 
tenant  who  comes  in  and  lets  the  chattels  remain  there  is  not 
liable  to  their  owner,  even  though  the  latter  has  no  right  to 
enter  and  take  them  and  the  tenant  refuses  to  permit  him  to 
do  so,  so  that  he  is  unable  in  any  way  to  get  his  goods. 
[nabiiity  and         752.     Inability  and  inconvenience  as  grounds  of  exoeptioos 

inconTeni-  ,  •  i         i 

encQ.  to  duties  are  next  to  be  considered. 
Impossibility.  The  fact  that  it  is  impossible  for  a  person  to  do  an  act  will 
generally  excuse  him  from  a  peremptory  duty  to  do  it;  but  not 
if  he  has  voluntarily  assumed  the  duty,  as  by  contract,  or  has 
become  subject  to  it  by  his  own  wrong.  It  will  always  excuse 
him  if  the  duty  is  only  to  use  due  care.  Thus  if  a  person  by 
his  wrongful  act  creates  a  nuisance  on  another's  land,  he  is  not 
excused  from  his  peremptory  duty  to  abate  it  by  the  fact  that 
he  is  physically  or  pecuniarily  unable  to  do  so  or  that  he  has  no 
right  to  enter  upon  the  land  where  it  is  in  order  to  abate  it 
and  the  owner  of  the  land  will  not  permit  him  to  do  so.  But 
the  master  of  a  ship,  who  is  bound  to  use  due  care  to  carry  and 
deliver  his  cargo  promptly,  is  not  liable  if  his  ship  is  detained 
against  his  will  by  an  embargo  or  in  quarantine. 
inconTeni-  A  pcrsou  is   uot  cxcusod  from   the   performance  of  a  duty 

ence  or  ex-  *  . 

P®°"-      because  it  would  be  very  inconvenient  or  expensive  for  him  to 
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perform  it,  or  because  the  advantage  to  him  or  to  others  or  coHntcrai 
the  public  from  non-performance  would  outweigh  the  advantages 
of  performance ;  except  so  far  as,  the  duty  being  one  to  use 
due  care,  such  considerations  come  in  to  affect  the  reasonable- 
ness of  the  risk.  Thus  a  person  building  on  his  own  land  may 
not  even  temporarily  deposit  building  materials  upon  his  neigh- 
bor's land,  and  if  a  person  has  a  ruinous  and  unsafe  wall 
standing  by  the  side  of  the  highway  and  making  the  use  of 
the  highway  dangerous,  he  must  repair  or  remove  it  no  matter 
how  great  the  expense  of  doing  so.  But  ill  determining  what 
precautions  a  railroad  company  ought  to  take  for  its  passengers' 
safety  expense  may  be  taken  into  consideration. 

763.  There  remain  a  few  miscellaneous  exceptions.  Trifling  T^^^J^*^ 
interferences  with  another's  person  or  propeity,  done  without  others, 
any  intention  of  causing  actual  damage  and  not  unreasonably 
likely  to  cause  it,  not  done  with  the  intention  of  asserting  a 
right  or  gaining  one  by  prescription  or  in  a  hostile  or  insulting 
manner  or  in  pursuit  of  a  purpose  otherwise  unlawful,  if  the 
actor  reasonably  beUeves  that  the  person  having  the  right  would 
not  object,  and  no  actual  damage  in  fact  results,  are  not  unlawful ; 
e.g.  gently  touching  another  to  attract  his  attention,  or  picking 
up  a  book  belonging  to  another  to  look  at  it. 

Coercion  by  third  persons  will  not  generally  excuse  a  breach    Coercion. 
of  duty.     It  has  been  held   that    where    a   person,    compelled  by 
the   threats    of  twelve   armed   men    which   put   him   in    fear  of 
his  life,  entered  another's  dose   and   took  a  horse,  he  was  guilty 
of  a  tort. 

Where  no  right  of  support  is  violated,  a  person  may  EzcaTations 
excavate  on  his  own  land  or  make  any  change  in  his  own 
land,  even  though  he  thereby  causes  another's  land  to  cave  in 
or  another's  building  to  fall,  provided  the  damage  is  not  due 
to  the  negligent  or  unskilful  manner  in  which  he  does  the 
work;  'jut  he  should  use  due  care  to  give  notice  of  what  he 
is  about  to  do  to  the  person  whose  property  is  endangered 
so  that  the  latter  may  be  enabled  to  take  precautions.  Thus 
if  A  rests  his  house  on  B's  wall,  and  has  no  right  of  support, 
B  may  tear  down  the  wall  and  so  cause  A's  house  to  falL 
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CORRESPONDING  DUTIES. 

CHAPTER    L. 

OBLIGATIONS. 

coTifotitsof  754^     The  contents  of  oblijmtions  do   not  consist,  like  those 

of  rights  in  rem,    of   a    limited   number   of  well   defined   states 
of  fact,  but  are  usually    determined   by   the    will   of  the   parties 
who  create  the  obligation,  and  can    not   in   most  cases  be  other- 
wise defined  than    as   the    state    of  facts   that   will    arise   from 
^tTJ^^n^^and  *^®  perfoHuance  of  the  obligation  duty.      The   duty  also  can  not 
tixeri^fht.    generally    be   separated   from   the    right,    but   is    usually  defined 
by  actual  consequences  which  are    the    same    as,    or  the  negjitive 
of,    the    facts   which   form   the    content    of    the    right,    so    that 
there  can  be  no  breach  of  the   duty   without   a   violation  of   the 
right.     Therefore  the  rights  and  duties,  having  their  origin  in  che 
same  facts  and  covering  the   same  ground,  are  most  conveniently 
ir.riica.     treated    of  together.      The   party    subject   to    the   duty  is  called 

the  obligor;  the  party  to  whom  it  is  owed,  the  obligee. 
ciasseH  of  Obligations   may   arise,    and  may   be   classified  according  to 

their  origin,  in  the  following  ways. 
By  direct  act  755.     Obligations  are  sometimes  created  bv  the  direct  act  of 

of  the  Btatcx  •  rm 

the  sovereign  power.  Tliese  may  be  imposed  directly  by  statute,  as 
b^8tatu°°'  when  the  legislature  creates  a  new  township  or  county  out  of  part 

of  an  old  one,  and  charges  upon  the  new  corj)oration  its  propor- 
jDdirmexita  tiou  of  the   debts   of  the    old.      But   the    most  common  sources 

ftud  decrees. 

of  this   kind   of  obligations    are    the   judgments  and  decrees   of 
courts,  the  effect  of  which  is  generally  to  create  obligations, 
obiigatione  75g      Obligations  can  originate  from  the  agreement  of  the 

from  agree-  •     v«  o  o  o 

ment.  parties.  The  most  important  of  these  are  contract  obligations.  Of 
contracts  enough  has  been  said  elsewhere ;  they  always  give  rise 
to  obligations.  Obligations  may  also  be  created  by  agreements 
other  than  contracts. 
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767.    A    gift    in    trust    is    where    one    person,    called    the     Gifts  in 

tmst< 

donor   or   creator   of  the   trust,    conveys   to   another,    called  the 

trustee,  some  right,  with    directions  to   him   to   hold    or  exercise 

it  in  a   certain   way   for   the    benefit   of  a   third   person,  called 

the   cestui    que    trust ;   as  for  instance   if  A   gives   a    sum  of 

money  to  B  and  directs  him   to   invest   it   and  pay   the  income 

to  C.      Here    an   obligation   arises   in   favor  of  0   against  B  to 

use  the  money  in  that  way  and  no  otherwise.      Eegularly   there     parties. 

are    three    parties   to    a   gift   in   trust,    but   the    donor   and  the 

cestui    que   trust    may   be    the    same    person,    that   is,    a    man 

may  create  a  trust  for  himself;    and    when    there   is    more  than 

one  cestui  que  tnist,  the  trustee  himself   may   be    one  of   them, 

e.g.  a  man    may    by   his   will   leave   land    or   money   to   one  of 

his    sons    in    trust    to   receive    the     rent    or    income    and   divide 

it  between  himself  and    his  brothers    and    sisters.      This    sort    of  Thcs«  on!::a. 

tiong  itio 

obligations   were    unknown   to   the    common    law,    and    are    still    <^i"i^«^i^- 
entirely   void    at   law.      The    courts    of  law    recognize    only   the 
rights  of  the  trustee,  treating  him  as   the   absolute    owner.      But 
the  courts  of  equity  enforce  the  obligation   in  favor  of  the  cestui 
que  trust. 

A  declaration  ol  trust  is  where  a  person,  having  already  a  Docinmtioa* 
right  which  might  be  the  subject  matter  of  a  gift  in  tnist, 
instead  of  transferring  it  to  another  person  to  hold  for  the 
cestui  que  trust,  consents  and  declares  that  he  holds  it  in  that 
way  himself.  If  A  having  property  in  his  hands  desires  to 
create  a  trust  obligation  in  favor  of  C,  he  may  do  so  by  trans- 
ferring it  to  B  as  tnistee  for  C.  But  there  is  no  reason  why, 
if  he  chooses,  he  should  not  himself  become  trustee,  without 
being  obliged  to  call  in  the  aid  of  B,  and  this  he  is  permitted 
to  do.  To  a  transaction  of  this  kind  there  are  only  two  parties,  parties. 
the  donor  and  the  trustee  being  the  same  person.  Obligations 
created  in    this  way   are    also   merely    equitable.      An    equitable  Those  owi-a- 

/•    J      1  •  /»  tions  aro 

assignment  ^  is  a  species  of  declaration  of  trust.  equitnhio. 

The  intention  to  create  an  obligation  by  a  conveyance  in  KxpreMond 
trost  or  a  declaration  of  trust,  like  an  intention  to  make  a  obligation*. 
contract,  may  be  express  or  implied;   and   if  the  latter,  may  be 

1  See  8  269. 
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implied  in  fact  or  in  law.      The    subject   of  implied   truate   will 
be  considered  in  the  next  chapter. 
obiiKiitiona  758.     Obligations  may  arise  firom  the   reception  of  benefitR. 

ttom  receiv-  ^  , 

ing^neflte.  The  reception    may  voluntary  or  mvoluntary.     When  a  service  is 

rendered  with  the  expectation  on  the  part   of  the    renderer  that 

Voluntary    it   is   to    be    paid   for   bv   the    person   to   whom    it  is  rendered, 

occeptanoe  *  *  x 

ofBervices.  ^^(j  jg  aoccpted  Voluntarily  by  the  latter  when  he  knows  or 
ought  to  know  that  such  an  expectation  exists,  an  obligation 
arises  at  common  law  from  the  recepient  to  the  renderer  to 
pay  at  once  a  reasonable  compensation  for  the  services.  Thus 
if  A  orders  goods  of  B,  and  B  sends  goods  different  from  what 
were  ordered,  A  may  refuse  to  accept  them;  but  if  he  does 
accept  them  he  must  pay  for  them. 
Service*  ren.  Generally  there  is  also  a  contract  between  the  mrties  for  pav- 

dered  under  a  *'  , 

conti-act.  ment.  Unless  the  services  are  rendered  in  performance  of  an  already 
existing  contract,  the  rendering  and  acceptance  of  the  services  will 
usually  amount  to  an  implied  contract,'  which  will  create  a  true 
contract  obligation.  But  when  services  are  rendered  in  ))erformance 
of  an  existing  contract  to  render  them,  the  performance  does  not 
give  rise  to  another  contract.  Thus  if  A  hires  B  to  work  for 
him  expressly  agreeing  to  pay  him  for  it,  the  doing  of  the 
work  will  not  raise  a  true  impUed  contract  in  B's  lavor  for 
his  pay,  the  express  contract  being  sufficient.  But  the  fact 
that  the  services  are  rendered  and  accepted  under  a  con- 
tract, so  that  there  is  also  a  contract  obligation  to  pay  for 
them,  will  not  prevent  the  non-contractual  obligation  now  under 
consideration  from  arising,  unless  the  contract  is  under  seal  There- 
fore when  under  a  contract  of  sale  or  of  hiring  of  labor  the 
contract  has  been  performed  by  the  seller  or  the  person  hired,  there 
may  be  two  distinct  and  separate  obligations  to  pay  the  price, 
one  arising  from  the  contract  and  one  from  the  acceptance  of 
coDflict  the  services.  K  the  contractual  and  non-contractual  obligations 
contract  nnd  differ,    the    contract    governs.      For    example,    thousrh-^the    non- 

the  non-con-  '  "  r     J  *-©  **v** 

obu*' uon    contractual  obligation    is    usually   to  pay  a    reasonable  compensa- 
tion   at   once,   yet   it   will   not   be   so   if  the   contract   fixes    a 
coIttSst.    P™®    ^^    *    *™®    ^^   payment.      If  the   contract   is   void   or  is 

2  See  8  874. 
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rescinded^  and  thus  becomes  as  though  it  had  never  been, 
the  non-contractual  obligation  may  still  exist.  Thus  if  a  servant 
has  been  hired  for  a  fixed  time  and  ia  wrongfully  discharged 
before  the  end  of  the  time,  he  may,  if  he  chooses,  treat  the 
contract  of  hiring  as  having  been  rescinded  by  mutual  consent  and 
8ue  on  a  quantum  meruit '  for  payment  for  what  he  has  actually 
done,  the  obligation  arising  from  the  acceptance  of  his  services. 
But    an    oblimtion    of  this    sort    will   not   be   permitted   to    be      incpai 

<3  I  contract. 

raised  by  the  performance  of  an   illegal   contract,  e,g,  a  contract 

to  commit  a  crime    or   a   usurious  loan.       By  a  technical  rule  of 

the  common  law  if  the    original  contract  is  by  specialty  no  non-  specialty  coa 

contractual  obligation    can   arise  from  its  performance,  there  is  a 

contract  obligation  only. 

769.     A   person    who   intentionally    and    voluntarily    makes  ^t^^"^™'^* 
use  of  something  of  another's  for  his   own   benefit    must  at  once    ^^^^^^^'^'s- 
pay  the  other  a   reasonable  compensation  for  the  use.      Thus   it 
Has  been   decided  that  if  an  apprentice  is  enticed  away  from  his 
master,   the  master  may  sue  the  enticer   in    an    action  based  on 
this  obligation  for  the  value  of  his  services.      And  if  a  lessee   of 
land   enters  before  his  term  begins,  he  must  pay  rent    from   the 
time   of   hifl   entry.      But   when    an    interference   with    property    when  th© 
amounts    to    an   actionable   tort,  so    that    full    compensation  can     tortious. 
be  had  in  an  action  for  the  wrong,    the    authorities    leave  it  still 
unsettled  whether  any  obligation  of  this  kind  arises ;  for  instance 
if  A  wrongfully  takes  B's  property,  it  is  doubtful  whether  B  can 
sue   on  an  obligation  to  pay  the  value  of  it. 

760.     When  benefits  are  involuntarily  received  at  another's  M*;ntoriou» 
expense  an  obligation  will  in  some  cases  exist  to  make  compensa- 
tion.    These  obligations  have  been  very  aptly  named  meritorious 
obligations.*    The    civil  law  inclines   to    recognize  such  obligations  ^°*i^®/*'^ 
whenever  one  person  has  performed  services   for    another  in  such 
circumstances  that  the  latter  ought  in  justice  to  pay  him  for  them, 
but  there  is  no  contract   or   agreement  to  do  so.     Thus  a  person 
who   in   a   proper   case   interferes    and    manages   the    affairs   of  ^''^^Ij^!^^^ 
another  without  any  authority  from  the  latter  but  for  the  latter's 
benefit,    not    merely   out   of  kindness   but   with  a  view  to  being 

3  See  2  372.  «  Holland,  Jurisprudence,  164,  169. 
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paid  for  his  services,  is  called  negotiorum  gesior,  and  in  certain 
cases  is  entitled  to  compensation;  as  if  for  instance  a  person's 
fence  should  be  accidentally  thrown  down  while  he  was  absent 
on  a  journey,  so  that  cattle  were  getting  in  and  destroying  his 
crops,  and  a  neighbor  ehould  rebuild  the  fence. 
^iSxdthe^  In  equity  and  in  the  maritime  law,  which  have  drawn  many 

maritime  law.  ^f  ^.j^gjj.  principles  from  civil  law  sources,  meritorious  obligations 
are  admitted  with  some  freedom.  Equitable  obligations  of  this 
sort  fall  under  the  head  of  implied  and  constructive  trusts. 
They  and  obligations  arising  under  the  maritime  law  will  be 
treated  of  in  future  chapters. 

At  common  But    the    commou    law   does  not    favor  meritorious    oblicra^ 

law,  ,  ^ 

tions,  and  as  a  general  rule  adheres  pretty  strictly  to  the 
principle  that  an  obligation  shall  not  be  cast  upon  a  man 
except  by  his  own  consent  or  default.  Ordinarily  if  one  person 
interferes  unsolicited  in  another's  affairs  and  does  the  latter  a 
service,  however  important  or  necessary,  he  has  no  legal  right  ^ 
compensation.  Such  obligations  are  mostly  confined  to  cases  where 
the  obligee  lias  been  compelled  to  do  some  act  or  make  some 
sacrifice  which  properly  belonged  to  the  obligor,  or  the  latter  was 
under  a  duty  of  some  kind  to  do  acts  which  the  interest  of  the 
public  required  should  be  done  at  once,  and  the  obligee  has 
reasonablv  intervened  and  done  them  for  him.  Thus  if  one 
of  two  partners  makes  a  promissory  note  in  the  firm  name  and 
uses  it  to  discharge  hip  private  debt,  and  the  other  partner  is 
compelled  to  pay  it,  the  latter  may  recover  the  amount  from  the 
former.  And  where  A  wrongfuUy  put  his  pig  into  B's  pen  and 
left  it  there,  and  the  law  forbade  B  to  turn  it  loose,  it  was  held 
that  B  ought  not  to  let  it  suffer  for  want  of  necessary  food  and 
care,  and  that  he  had  a  right  to  compensation  from  A  for  the 
cost  of  keeping  it.  It  has  been  decided  that  a  person  who  buries 
a  dead  body  may  have  a  right  to  be  reimbursed  for  the  expense 
of  doing  so  by  the  family  or  personal  representative  of  the 
deceased. 
Omteibntion  The  rights  of  surctics  against  each  other  for  contribution  and 

fication.     agaiust   their   principal   for   indemnification"   are   non-contructual 

<  See  I  396. 
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obligations  of  this  sort,  though  there  may  also  be  contracts  to  the 
same  effect. 

But  there  is  no  right  of  contribution  among  wrongdoers.  If  ^^^^q^' 
a  number  of  persons  have  committed  a  joint  tort,  and  ^^ngdoera. 
one  of  them  is  forced  to  pay  damages  to  the  injured  party, 
he  can  not  call  upon  the  others  to  bear  their  shares.  This 
depends  upon  the  principle  already  mentioned  in  connection 
with  unlawful  agreements,  that  the  law  will  not  assist  a 
wrongdoer. 

Obligations  from  the  reception  of  benefits,  so  far  as  they  are  ^^^^^^ 
enforceable  in  the  courts  of  common  law,  are  included  among  those 
which,  as  has  been  already  explained,*  are  considered  as  arising 
from  fictitious  or  qiiasi  contracts.  But  that  they  are  really  non- 
contractual obligations  is  apparent  from  the  fact  not  only  that 
there  may  be  actually  no  contract,  but  that  they  existed 
and  were  enforced  at  common  law  at  a  time  when 
actual  contracts  to  pay  the  money  would  not  have  been 
enforceable^ 

761.    Obligations  may  spring  from  holding  something  of  an-  ^^^^^^ 
other's.      A    persons  who  has  in  his   hands  a  fund  belonging  to   ■om«*i»i"w- 
another^  must,  unless  by  contract  or  otherwise  he  has  some  special 
right     to    keep    it,    pay    it    to    that    other    without   demand.*    ^^^^Jf* 
An     obligation    of  this   sort  arises   whenever    one    person    gets 
possession  of  another's  money,  either  rightfully  or  wrongfully,  with- 
out any  right  to  retain  it,  as  by  finding  or  stealing  it,  or   where 
money  is  paid   to   a  person  by  mistake  of  fact,^^  on  a  considera- 
tion that  wholly  fails,^    or  pursuant   to  a  contract  that   is  after- 
wards rescinded  for  firaud   or   dm-ess,  or  is  paid  to  one  person  to 
be    by    him    paid    over    to   another,    as    to    an    agent    for    his 
principal 

When    money   is  paid  under   an   ill^al   contract    there    is  ^^®^^ 
usually  no   obligation   to  repay  it,  although   the   contract  is  void    *»**»«*• 
and    the    payee   refiises  to  perform  his   part   and   so  keeps  the 


•  See  I  875.  7  See  J  766.  «  See  J  219. 

'  Even  if  it  is  nominally  payable  on  demand,  no  demand  is  in  ikct 
neoesBaxy.    See  i  872. 

10  See  i  826  u  See  {  880. 
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money  without  making  any  return  for  it,  because  of  the  prindpk 
that  the  law  will  not  help  either  party  to  an  illegal  transaction. 

ue°bpoSim  ^^*  ^^  ^^^  moucy  is  not  paid  directly  under  the  contract,  but  the 

**I)OTtalSr^  illegal  contract  is  merely  the  occasion  or  indirect  cause  of  its  being 
paid,  there  may  be  an  obligation  of  this  kind  to  pay  it  over. 
Thus  if  money  is  deposited  with  a  stakeholder  on  an  ill^al  wager, 
the  depositor  may  demand  it  back,  either  before  or  after  the  hap- 
pening of  the  event  which  was  to  decide  the  wager,  unless  before 
such  demand  it  has  been  actually  paid  over  to  the  winner.  Here 
the  contract  of  deposit  is  legal,  and  the  unlawful  wager  is  merely 
the  occasion  of  making  it ;  while  the  wager,  though  invalid  as  a 
contract,  is  effectual  as  a  license  to  the  stakeholder  to  pay  to  the 
winner.  But  if  there  had  been  no  stakeholder,  the  winner  could 
not  have  recovered  the  amount  of  the  wager  from  the  loser,  since 
such  recovery  must  have  been  directly  on  the  illegal  contract: 
nor  could  the  loser  after  paying  to  the  winner  recover  back  the 
money  from  the  latter.  So  where  an  insurance  company  ap{V)inted 
a  general  agent  to  act  for  it  in  a  state  where  it  was  forbidden 
by  statute  to  carry  on  business,  it  was  held  that  the  agent  was 
nevertheless  bound  to  pay  over  to  the  company  the  premiums 
which  he  received  for  it  from  policy  holders.  On  payment  to 
him  the  money  became  a  fund  in  his  hands,  which,  if  it 
had  been  a  chattel,  would  have  been  the  property  of  the 
company,  so  that  the  latter  had  a  quasi  ownership  in  the 
fund* 

TronaaotioM  ^62.    Any  trausactiou   that   is   equivalent  to  the  receipt  of 

*<>^*^^J^*p*  money  may  have  the  same  effect  of  creating  or  leaving  in  one 
person's  hands  a  fund  which  properly  belongs  to  another,  and 
Credit  in  which  accordingly  the  holder  will  be  bound  to  pay  over.  Credit 
in  account  is  usually  equivalent  to  money.  Thus  where  an 
agent  whose  duty  it  was  to  receive  money  from  his  principal 
and  pay  it  to  a  creditor  of  the  latter,  without  actually  receiving 
any  money  charged  the  principal  with  the  sum  on  making  up 
his  accounts  and  settled  with  the  principal  on  that  basis,  it  was 
held   that   tlic    agent    was   personally  liable    to    the   creditor  for 

Assmnption  thc  amouut.     So  if  land  is  sold  on  which    there   is   a    mortgage, 

KaKe.       and    the    buyer   contracts    with    the    seller    to    assume    and   pay 

the   mortgage,    and   on   that   account   the   amount   due   on    the 
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mortgage  is  deducted  from  the  price,  it  has  been  decided  that 
the  buyer  is  directly  responsible  to  the  mortgagee  for  that  sum. 
The  contract  between  the  seller  and  the  buyer  would  not  directly 
confer  any  right  on  the  mortgagee  who  was  not  a  party  to  it, 
but  the  effect  of  the  whole  transaction  was  to  leave  a  fund  in 
the  buyer's  hands  for  the  mc^rtgagee. 

When  two  persons  who  have  had  dealings  together  settle  ^^^ 
their  accounts  and  agree  that  a  balance  is  due  from  one  to  the 
other,  that  agreed  balance  is  a  fund  belonging  to  the  latter,  and 
an  obligation  to  pay  it  at  once  arises.  This  is  called  an  account 
stated.  The  assent  of  an  executor  to  a  legacy  is  equivalent  to 
this,  and  creates  an  obligation  in  favor  of  the  legatee.^ 

Obligations   from   holding   funds  as  above  described  are  also      Qwui- 
deemed  in  the  common   law  courts  to  be  based  upon  contracts  of 
a  fictitious  nature  implied  in  law. 

763.  An  oblisration  of  this  kind  may  also  be  created  bv  a  obligations 

^  created  by 

deed  of  grant.  If  A  grants  to  B  a  sum  of  money  but  does  not  *  «'*^*' 
pay  over  the  money  to  him,  that  is  equivalent  to  the  creation 
and  transfer  of  a  fund.  The  ownership  of  the  fund  has  been 
granted  to  B,  but  the  possession  of  it  remains  with  A,  who 
accordingly  comes  under  an  obligation  to  pay  it  to  B.  A  grant 
of  an  annuity  is  an  example  of  this.** 

764.  A  person  who  holds  a  right  which  can  only  be  trans-  obiiMtiona 

from  noldliig 

ferred  by  a  formal  juristic  act,  and  who,  assuming  the  juristic  ^8^^- 
act  by  which  he  acquired  it  to  have  been  merely  equivalent  to 
the  transfer  to  him  of  the  possession  of  a  chattel,  would  in  the 
circumstances  be  under  a  duty  to  give  up  the  possession  of  the 
chattel  to  some  other  person,^^  is  bound  to  transfer  or  release  the 
right  to  such  person  by  a  proper  juristic  act.  There  may  be 
connected  with  an  obligation  of  this  kind  accessory  obligations 
as  to  the  surrender  or  cancellation  of  documents.  For 
example,  if  A  by  fraud  induces  B  to  sell  and  deliver  to  him 
a  chattel,  although  A  becomes  the  owner  of  the  chattel,  yet 
B  oo  discovering  the  fraud  can  by  his  own  act  rescind  the 
sale  and  by  so  doing   put  an   end   to  A's   ownership  and  revest 

M  See  {  669.  M  See  {  800. 

»  Langdell,  Summary  of  Coniract8>  i  100. 
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the  title  in  himself,  and  A,  being  then  in  the  stoation 
of  having  B's  chattel  in  his  hands  without  any  ri^t  to  it, 
will  come  under  a  duty  to  restore  the  poaeession  to  him. 
But  if  by  the  fraud  B  is  led  to  sell  his  land  to  A  and 
convey  it  to  A  by  deed^  the  mere  rescission  of  the  contract  will 
not  revest  the  title  to  the  land  in  B.  Land  can  only  be  conveyed 
by  deed,  and  having  been  once  so  conveyed  the  title  remains  in  the 
grantee  until  devested  by  some  equally  formal  act.  A  therefore 
comes   under  an  obligation  to  make  a  formal   reconveyance  to  K 

Th«je^oJiUja-  This   obligation  is  equitable,  the  courts  of  law  not  beiDg  able  to 
equitable,    jnate  q,  decrcc  for  a  reconveyance. 

iSn?of  ri^hta.  Thorc    are    also   certain  other  cases  where  persons  who  have 

acquired  rights,  whether  by  a  formal  or  a  formless  juristic  act,  become 
subject  to  equitable  obligations  to  hold  or  use  those  rights  for  the 
benefit  of  others  without  any  agreement  on  their  part  to  that  effect 
These  are  all  cases  of  what  are  known  as  implied  or  constructive 
trusts,  and  will  be  considered  in  the  next  chapter. 
Obligations  765.     Obligations  arise  from  doing  quctsi  wrongful  acts.    Those 

from  guotsV' 

wrongs,  acts  are  certain  kinds  of  conduct  which  the  law  desires  to  prevent 
or  discourage,  and  yet  for  some  reason  it  is  not  thought  best  to 
treat  them  as  crimes.  Therefore  the  end  is  sought  to  be  attained 
by  imposing  upon  the  doer  an  onerous  obligation  in  the  form  of 
Penalties,  a  pecuniary  penalty.  Thus  it  is  sometimes  provided  by  statute 
that  a  ship  entering  a  certain  harbor  shall  either  take  a  pilot  or 
pay  a  penalty,  or  that  any  one  practising  medicine  without  a  license 
shall  be  subject  to  a  penalty.  The  acts  and  omissions  on  which 
such  penalties  are  imposed  are  not  crimes,  and  the  penalty  ia  not, 
like  an  ordinary  fine,  exacted  by  means  of  a  criminal  prosecution. 

Penalties    Sometimes  it  is  made  payable  to  a  particular  person,  usually  one 

payable  to 

particular  whosc  iuterests  are  supposed  to  be  prejudiced  by  the  conduct,  or  to 
some  charitable  corporation.  Thus  a  penalty  for  the  unauthoriz- 
ed practice  of  medicine  may  be  made  payable  to  the  county 
medical  society.  In  that  case  there  arises  at  once  on  the  doing 
of  the  forbidden  act  an  obligation  to  pay  the  penalty  to  the  per- 
son entitied  to  it.     This  is  a  debt,  which  may  be  enforced  in  an 

Common^  Ordinary  civil  action  like  any  other  debt  In  other  cases  any  person 
who  pleases  may  sue  for  the  penalty  and  recover  it  for  his  own 
benefit  or  partly  for  his  own  benefit.     A  person  who  thus  sues  for 
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a  penalty  is  called  a  common  informer.     In  this  case  there  is  no 

debt,  no  obligation  to  pay  the  penalty  to  a  specific   person,  until 

judgment  is  obtained  for  it;  t.e.  there,  is  no  obligation  in  existence 

at  the  commencement  of  the  action ;  so  that  the  action  is  one  of  Penni  aetiom 

an  anomalous  character,  partaking   of  the  nature    of  a   criminal 

prosecution,  though  brought  by  a  private  person  in  the  form  of  an 

action  for  a  debt.     It  is  called  a  penal  action. 

766.    A  debt  is  a  legal  obligation  to  pay  a  fixed  or  liquidated      ncbti, 
«um  of  money,  or  one  whose  amount  can  be  ascertained  by  com- 
putation   or   by   the    application   of   some   rule   or  standard;    id 
cerium  est  quod  cerium  reddi  potest.      It  is  contrasted  with  an 
uncertain  or  unliquidated  claim,  such  as  a  claim  for  damages  for  a 
tort.     An  obligation  to  pay  the  reasonable  value  of  goods  purchased 
or   of   labor    performed    is    a  debt,  since  in    theory  of  law  there 
can  be  but  one  reasonable  value,  which  is  capable  of  being  known. 
The  sum   to   be    paid   is    also   called  a  debt.     The    common  law  ^^^^^^^ 
conception  of  a  debt  seems  to  be  that  of  a  sum  of  money,  or  un-      ^^^^ 
embodied  fund,**  belonging  to  the  creditor  but  temperarily   in  the 
possession   of  the   debtor,**   so   that   the    duty  to  pay  a   debt   is 
analogous  to  that   of  the   possessor  of  a  chattel  to  restore  it  to 
the  owner." 

Debts  are  divided  into  specialty  debts  and  simple  contract  ^S^^^io 
debts.  The  former  are  created  by  record,  t.e.  by  a  recognizance  ^Se^!* 
or  judgment,  or  by  deed."  The  latter  name  is  a  misnomer,  since 
a  so  called  simple  contract  debt  need  not  arise  by  a  true 
contract  at  all,  and  at  common  law  could  not  so  arise.  At 
common  law  a  debt  could  be  created  only  by  a  specialty 
or  by  the  debtor's  receiving  from  the  creditor  some  service  for 
which  he  ought  to  pay  or  getting  into  his  hands  a  fund  belonging 
to  the  creditor,  in  which  last  cases  the  obligation  was  not  truely 
ex  contractu.  If  a  simple  contract  had  been  fully  performed  on 
one  side  and  nothing  remained  but  the  payment  of  money  on  the 
other  side,  e.g.  if  A  had  worked  for  B  or  sold  him  goods  for 
which  B  had  agreed  to  pay  him,  there  would  indeed  be  a  debt; 
but   the   source  of  the  obligation  was  not  the  promise   but   the 

»  See  I  219,  882. 

IS  Laugdell,  Sommary  of  Contracta,  2  100. 

17  See  J  800.  w  See  2  376,   377. 
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performance.  On  the  other  hand  a  simple  contract  to  pay  a. 
fixed  sum  of  money,  so  long  as  the  consideration  remained 
executory,  did  not  create  a  debt,  even  though  by  the  terms  of 
the  contract  the  money  was  payable  before  the  jierformance  of 
the  consideration ;  e.g.  if  A  had  contracted  with  B  to  do  work 
for  him  for  a  price  to  be  paid  in  advance,  and  B  had  contracted 
to  pay  the  price,  the  price  would  not  constitute  a  debt.  In 
fact  at  common  law  such  contracts  could  not  be  enforced  at 
alL"  At  present,  however,  any  binding  contract  to  pay  a  fixed 
Bum  of  money  creates  a  debt. 

Znterest.  767.     Interest    is    a    price    paid     by   a   debtor   for   being 

allowed  to  delay  the  payment  of  his  debt.  In  former  times 
interest  was  called  usury,  and  for  many  centuries  the  taking 
Vmxj,  of  it  was  regarded  by  the  church  as  a  sin.  In  most  places 
the  maximum  rate  of  interest  that  may  be  taken  is  fixed  by 
law,  and  usury  is  now  distinguished  from  interest  and  means 
a  rate  of  interest  higher  than  is  allowed  by  law,  illegal  interest. 
A  loan  at  usurious  interest  is  an  illegal  contract  and  wholly  void, 
and  the  lender  can  not,  except  where  the  general  rule  has 
been  changed  by  statute,  recover  even  the  principal  of  the  loan. 
But  the  usury  laws  do  not  apply  if  the  repayment  of  the 
principal  is  subject  to  a  contingency.*  For  instance  if  a  person 
should  borrow  money  to  be  repaid  only  out  the  profits  of  a 
business  adventure  which  might  yield  no  profits,  any  rate  of 
^J5j^][?jg^  interest    might   be     contracted   for.       Usury    laws   are   generally 

*^uw!il^  condemned  by  economists  as  unjust,  and  the  courts  of  equity  take 
that  view  of  them ;  so  that,  although  those  courts  can  not,  any 
more  than  courts  of  law,  directly  decree  the  payment  of  a  tisurious 
loan  in  the  teeth  of  the  statute,  yet  if  the  borrower  on  his  part  has 
occasion  to  resort  to  a  court  of  equity  for  any  relief,  e.g.  to  compel 
the  lender  to  restore  anything  which  may  have  been  pledged  or 
mortgaged  to  secure  the  debt,  the  court  will  only  assist  him  upon 
condition  that  he  pay  to  the  lender  the  principal  with  legal  interest, 
i-egoi  upon  the  principle  that  he  who  seeks  equity  must  do  equity.*  In 
every  place,  even  where  there  are  no  laws  against  usury,  a  certaitb 

19  See  {  923 
aoSee  {  830. 
SL  See  2  944. 
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rate  of  interest  is  fixed  by  law^  which  is  called  legal  interest,  as  the 
rate  to  be  paid  when  no  other  rate  is  determined  by  agreement. 

Interest    is    not    payable    upon    any   debt    created   by   the  '"*;f!JJ*^'[,  '^ 
agreement  of  the   parties,    e.g.    upon  a  loan   of  money  or   the   »«"«™^-- 
price  of  goods  sold  on  credit,  unless  actually  contracted  for.    There 
is  no  implied  contract  for  it ;  the  presumption  is  that  a  debt  does 
not  bear  interest.'* 

768.  Obligations  may  discharged  in  various  ways,  and  first  by  ^wSSffi^ 
the  agreement  of  the  parties.     The  obligee  may  release  the  obligor 

in    whole    or   in   part   from    the  obligation.      A  technical   release    E^imm. 
can  only  be  by  deed.      It    requires    no  consideration ;    though   a 
gratuitous  release,  being  in   the  nature  of  a  gift,  may  be  invalid 
as  to  creditors  of  the   releasor   like    other   gifts.      A    release    of   Baieoaoof 
one  joint  debtor  or  co-surety  releases  all  the  others,  and  a  release  o'  principal. 
of  a  principal  releases  his  surety ;    because  otherwise   if  the   other 
joint    debtor  or  the  surety  were  forced  to  pay,  he  might  sue  the 
releasee  for  contribution    or   reimbursement,    and  thus  the  effect 
of  the    release   would  be  wholly  or  partly  destroyed.      But   the 
rule  is  otherwise  if  the   release    expressly    reserves   the   rights   of 
the   creditor    against    the    other    parties,    for    in    that    case   the 
releasee  consents  to  take  the  release    subject  to  the  risk  of  being 
called  upon  to  contribute  or  make  reimbursement. 

A  covenant  by  a   creditor   with   his   debtor  not  to   sue  him    covemuit 

not  to  mtk 

for  the  debt  is  not  technically  a  release.  But  since,  if  the  creditor 
should  sue,  the  debtor  could  then  in  turn  sue  him  for  a  breach 
of  his  covenant  and  recover  back  the  same  sum  which  the  credi- 
tor had  just  recovered  from  him,  so  that  the  net  result  of  the 
two  actions  would  be  nothing,  the  covenant  is  allowed  to  have 
directly  the  force  of  a  release  in  order  to  prevent  the  bringing 
of  two  useless  actions  or,  as  it  is  called,  circuity  of  action. 

769,  Very   similar   to   a   release   is   an   agreement  by  the  ^^j^^^ 
parties  to  an  obligation    to  discharge  or  vary  it.      If  the  obliga-   »*«e™«°t- 
tion  was  created  by  a  specialty,  it   can    at   law  be  discharged  or  jP^jjJJ^S! 
varied  only  by  specialty.     An    unsealed  agreement  to  that  effect, 

even  though  in  writing,  has  at  law  no  operation  upon  the  original 
obligation,  though  it  may    itself  be    a   valid   contract   for   whose 

22  As  to  interest  awarded  bj  way  of  damagesj  aee  2  896. 
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breach  an  action  will  lie.  Thus  if  A  is  indebted  to  B  by  a 
bond,  and  the  parties  make  a  parol  agreement  on  a  valuable 
consideration  to  discharge  the  bond  or  change  the  manner  of 
performance,  that  is  no  defence  at  law  in  an  action  by  B 
against  A  to  enforce  the  original  terms  of  the  bond.  But  if 
such  a  suit  by  B  is  a  breach  of  the  parol  contract,    A    may   sue 

Wwbargein  him  in  turu  for  damages.  Equity,  however,  following  its  general 
principle  of  disregarding  mere  form  and  attending  only  to  the 
substance  of  transactions,  when  a  contract  has  been  made  on  a 
valuable  consideration  purporting  to  dischaige  or  vary  a  ispecialty 
obligation,  will  interfere  by  an  injunction  and  prevent  the  enforce- 
ment of  the  specialty  contrary  to  the  contract. 

Di5«ohargeof  OblijKitious  uot  arising   from    specialties    may   be    discharged 

obiigatioiiB.  or  varied  by  the  agreement  of  the  parties.  For  the  mere  dis- 
charge of  such  an  obligation  writing  is  not  required,  even 
though  the  obligation  had  its  origin  in  a  written  agreement, 
that  is,  a  written  contract  may  be  rescinded  or  discharged 
by  an  oral  agreement.  But  if  an  obligation  is  to  be  varied 
and  not  simply  discharged,  or  a  new  one  to  be  substituted  for 
it  on  its  rescission,  the  same  requirements  of  form  must 
be  observed  as  at  the  creation  of  an  entirely  new  obliga- 
tion ;  for  example  if  the  agreement  is  within  the  statute  of 
frauds,  writing  must  be  used.  So  at  least  is  the  weight  of 
waiTcr.  authority.  But  a  mere  waiver  by  one  party  of  some  of  his 
rights,  e.g.  an  extension  of  the  time  for  performance,  is  not 
regarded  as  an  alteration  of  the  contract.  It  amounts  to  a 
license  which  will  excuse  non-performance  until  it  is  revoked.  A 
person  may  license  another  to  do  something  which  without  the 
license  would  be  a  breach  of  an  obligation-duty  as  weU  as  of 
any  other  duty." 

CoDviamtion         Afl    to    Consideration,   if  a   bilateral  simple  contract    under 

lor  diadharge.  '        ^  * 

which    something    still    remains    to   be    done    on    both    sides    is 
rescinded,    no   new  consideration  is  necessary.      Just    as    in    the 
making  of  a  bilateral  contract  each  promise  is  a  consideration  for 
the  other,  so  in    its   unmaking   the   giving   up  by   one   party   of 
what  is  due  him  is  a   consideration   for   the   like   relinquishment 

»See  I  748. 
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by  the  other.  But  a  strictly  unilateral  obligation,  including  the 
case  where  a  bilateral  contract  has  been  fully  performed  on  one 
side,  can  not  be  discharged  by  mere  agreement  without  a  con- 
sideration. Bills  of  exchange  and  promissory  notes  however  Diaehanreof 
oome  in  this  redpecty  as  in  most  others,  under  the  rules  of  the  iSrumeats. 
law  merchant  and  not  of  the  common  law,  and,  at  least  in 
England,  may  be  dischaiged  by  a  parol  agreement  without 
consideration.  But  in  the  United  States  the  oonmion  law  rule 
is  followed,  and  a  consideration  is  necessary. 

770.  When  an  existing  obligation  is  diwharged  by  agreement    NoTaiion. 
and  by  the  same  agreement  a  new  one  is  created  in  its  place,  each 

part  of  the  transaction  ia  a  sufficient  consideration  for  the  other 
part,  the  discharge  for  the  new  undertaking  and  e  converso. 
Thus  if  A  owed  B  $100,  they  might  agree  that  the  debt  should 
be  dischai^ged  and  that  A  should  be  bound  to  deliver  to  B  a  horse 
or  to  perform  services  for  B  in  lieu  of  the  money.  This  is  called 
in  the  dvil  law  novatio  ;  but  in  the  common  law  the  name  novation 
is  usually  confined  to  cases  where  there  is  some  change  in  the  parties, 
as  for  example  if  A  owes  B  91000  and  B  owes  the  same  sum  to 
G,  and  the  three  parties  agree  that  the  two  debts  shall  be 
discharged  and  A  shall  become  debtor  directly  to  C  for  the 
amount.  When  one  partner  retires  from,  a  firm  and  a  new  ])artner 
comes  in,  there  may  be,  if  the  creditors  consent,  a  novation  of 
the  debts  of  the  old  firm,  the  retiring  partner  being  dischai^ed 
and  the  incoming  one  assuming  a  liability  for  them. 

771.  Performance  of  an  obligation  according  to  its  tenor 
discharges  the  obligation.  There  was  a  real  or  apparent  excep- 
tion to  this  at  common  law  in  the  case  of  certain  specialty 
debts,  which  will  be  explained  hereafter.^ 

When  a  new  obligation  is  given  for  an  existing  debt,  whether  ^SJST*"* 
that  is  a  payment  of  the  debt  is  wholly  a  question  of  the  intention 
of  the  parties.  They  are  at  liberty  to  make  whichever  arrange- 
ment they  please.  But  the  prima  facie  presumption  is  that 
the  new  obligation  is  not  intended  to  dischaige  the  old  one, 
but  that  the  two  are  to  exist  side  by  side.  Thus  if  a  bill  of 
exchange   or  promissory   note  is  given   for   a   pre-existing  debt, 


Perform- 
anoe. 
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it  win  not  be  preeamed  to  have  been  given  as  pajment  of  the 
debt  but  merely  a8  further  security  for  it,  though  no  actioa 
can  be  brought  on  the  debt  before  the  bill  or  note  oomee  dae; 
so  that  if  payment  is  not  duly  made,  the  creditor  may  usually 
sue  either  on  the  original  debt  or  on  the  bill  or  note  at  his 
pleasure.  K  the  debtor  asserts  that  the  bill  or  note  was  taken 
in  payment  and  that  the  original  debt  is  extinguished,  the 
burden  is  on  him  to  prove  that  such  was  the  intention.  But 
if  one  obligation  is  by  specialty  and  the  other  one  is  not,  then 
a  diiferent  rule  prevails ;  the  non-specialty  obligation  is  mex^ged 
in  the  specialty  and  ceases  to  have  any  independent  existence, 
whether  the  parties  so  intend  or  not.  Thus  if  a  bond  is  given 
for  a  pre-existing  simple  contract  debt,  the  original  debt  meiges 
in  the  bond,  and  the  creditor  can  have  an  action  only  on  the 
bond.  Specialty  obligations  are  deemed  to  be  of  a  higher 
nature  than  other  oUigations,  and,  just  as  in  the  case  of  estates;, 
when  a  greater  and  a  less  right  meet  in  the  same  person  the 
greater  swallows  up  the  less. 

772.  An  obligation  to  deliver  goods  is-  completely  performed 
by  a  tender  of  them,  even  though  the  obligee  to  whom  they 
are  tendered  refuses  to  receive  them.  But  if  the  goods  are 
the  property  of  the  oUigee,  and  the  obligor,  after  a  refusal 
by  the  owner  to  receive  them,  chooses  to  retain  them  in 
his  poBsesdon,  he  remains  under  an  obligation  to  deliver 
them  on  demand.*  An  obligation  to  pay  money,  however,  is 
not  discharged  by  a  tender  of  it,  unless  the  tender  be  properly 
followed  up,  which  means  that  the  obligor  must  be  always 
ready  (totyourif  prist,  uncore  prist)  to  pay  on  demand,  and 
if  he  is  sued  for  the  money,  he  must  pay  it  into  court  for  the 
obligee.  If  he  does  so,  he  is  freed  from  his  obligation  and 
recovers  the  costs  of  the  suit ;  otherwise  his  tender  avails  him 
nothing.  A  tender  must  be  made  at  the  time  when  the  perform- 
ance is  due,  neither  before  nor  after.  But  by  statute  at  present 
in  some  cases  a  tender  made  afterwards  is  a  good  defence 
Amount  to  be  to  an  actiou  ou  the  obligation.  A  tender  of  more  than  is  due 
is  not  good  if  the  obligee  is  required  to  make  change  or  perhaps 


Tender  of 
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eren  to  pick  out  "what  is  due  him ;  but  it  is  good  if  he  is 
allowed  to  keep  the  whole.  A  tender  of  money  most  be  of  ^oi^Jf"^*' 
legal  tender  money ;  but  if  anything  which  is  commonly  accepted 
as  money  is  tendered,  such  as  a  dieck  or  bank  IhUs,  it  is 
good  unless  specially  objected  to  on  the  ground  of  its  not 
being  legal  tender.  What  kind  of  money  is  legal  tender  is 
determined  by  statute,  in  the  United  States  by  national 
statutes. 

773.  If  a.  debtor  owes  two  or  more  debts  to  the  same  ii^„P^'J'*I|^". 
creditor  all  of  which  are  due  and  payable,  and  pays  him  a  "®°^ 
sum  of  money  not  sufficient  to  discharge  them  all,  the  debtor 
may  appropriate  the  payment  to  whichever  of  the  debts  he 
pleases.  K  he  does  not  do  so,  the  creditor  has  the  right  to 
appropriate,  and  may  even  apply  the  money  to  a  debt  which 
has  been  barred  by  the  statute  of  limitations  ^  and  thus  reduced 
to  the  condition  of  an  imperfect  obligation.  If  neither  ptvrty 
makes  any  appropriation,  the  law  will  appropriate  the  payment, 
generally  to  the  oldest  debt. 

774»    If    an     obligation     was    valid    at    its  inception    but  rwrfonnnncc 
performance  afterwards  becomes  unlawful,  the   obligation    is   di»- 
chanced.      K  the    act   to   be   done   is   from   the   first  impossible  impoMibiiity 

*-*  *  of  perform- 

of  performance,  no  obligation  ever  arises.      A  contract  to   do   an       »»cc. 
impossible    act    is   void.      But   if    it    becomes    impossible    after- 
wards, the  rule  is  that  if   the  law   casts   a   duty    upon    a    man,  Dnt*®'^^*'": 

'  .^         r^  '  ed  by  Iaw  and 

and  he  is  disabled  from  performing  it  without  his  fault,  the  »>y  contract. 
law  will  excuse  him,  but  if  he  assumes  it  by  his  own  contract, 
he  remains  le^lly  bound  to  perform  it,  because  he  might  have 
guarded  himself  by  inserting  proper  stipulations  in  his  contract. 
There  are  certain  apparent  exceptions  to  this  rule,  which  implied  con- 
rest  on  the  theory  of  an  implied  condition,  for  example  that 
a  contract  whose  performance  depends  upon  the  existence  of 
a  specific  thing,  such  as  a  contract  to  repair  a  ship,  is  construed 
to  be  conditional  upon  its  continued  existence,  or  a  contract  for 
personal  services  upon  the  life  of  the  person  who  is  to  render 
them,  so  that  if  the  thing  ceases  to  exist  or  the  person  dies  the 
contract  need  not  be  performed. 

»See  ^  888. 
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Breach  of  (in  775.     The    breach    of   an    obli^tion    does    not    neceesarily 

oblfgatioii.  "  . 

put  an  end  to  its  existence.  Upon  a  breach  a  right  of  action 
arises  in  favor  of  the  obligee  against  the  obligor,  which  right 
at  common  law  is  probably  not  itself  an  obligation.  But  the 
original  obligation  continues  to  subsist  by  the  side  of  the  new 
right  of  action,  so  far  as  it  is  still  capable  of  being  performed. 
Of  course  if  an  obligation  is  performable  at  or  within  a  certain 
time  it  can  not  be  exactly  performed  after  that  time.  But 
it  may  still  be  capable  of  substantial  performance,  and  may 
exist  in  a  modified  form.  A  debt  for  instance  may  be  paid 
after  it  is  due,  and  no  doubt  until  payment  retains  its  character 
of  a  primary  obligation  to  pay  money.*' 

But  where  the  obligation  is  of  such  a  nature  that  it  can 
not  be  performed  after  it  has  once  been  broken,  as  in  case  of 
a  contract  to  deliver  goods  on  board  of  a  steamer  before  she 
sails  or  a  contract  not  to  do  a  particular  act,  then  the  obligation 
will  be  destroyed  by  a  breach  and  nothing  will  remain  but  the 
right  of  action.  And  even  when  the  original  obligation  does 
survive,  it  is  so  intimately  connected  with  the  right  of  action 
that  it  can  be  discharged  only  at  the  same  time  with  the  latter 
right  and  in  the  same  way.  How  this  may  be  done  will  be 
explained  elsewhere.** 
Eaniubie  ^^^.    Equitable    liens    or    charges   upon    property    are    not 

strictly  obligations,  though  often  so  called.  They  are  facultative 
rights,  and  differ  from  obligations  in  that  they  have  no  duties 
corresponding  to  them.  They  are,  it  is  true,  usually  created  to 
secure  the  performance  of  duties,  but  those  duties  correspond  to 
other  rights.  Thus  if  A  owes  B  $1000  and  gives  B  an  equitable 
lien  on  his  property  to  secure  the  payment,  the  duty  to  pay 
corresponds  to  A's  right  as  creditor,  not  to  the  lien,  as  is  plain 
from  the  fact  that  that  duty  and  right,  t  .e.  the  debt,  would 
equally  exist  if  there  were  no  lien  for  security.  An  equitable 
lien  is  a  right  in  personam  ^  in  the  nature  of  a  hypothecation, 
that  is,  a  right  to  have  the  property  sold  by  the  court  and 
the  proceeds  applied  to  satisfy  some  claim  of  the  hen-holder. 
It   is   a   purely   equitable   right,    not   enforceable   in   a   court  ot 

S76ee  i  887.  ^sSee  2  887.  »8ee  i  m  d  $eq. 
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law.  Such  a  right  may  arise  in  any  way  in  which  an  equitable  nowcrcatod. 
obligation  may ;  and  also  any  one  having  a  power  of  disposing 
of  property  may  usuafly  create  an  equitable  Ken  on  it.  Thus 
the  owner  of  property,  who  might  mortgage  it,  may  instead 
of  doing  so  hypothecate  it  by  the  grant  of  an  equitable  lien, 
or,  as  he  might  dispose  of  it  to  any  one  by  his  will,  he  may 
in  the  same  way  charge  it  with  an  equitable  hen  for  any  one's 
benefit,  as  where  a  testator  charges  his  real  property  with  the 
payment  of  his  debts.* 

777.  Two  very  important  kinds  of  equitable  liens  are 
vendors'  hens  and  equitable  mortgages  by  the  deposit  of  title 
deeds. 

If  land  is  sold  and  conveyed  to  the  buyer  but  the  price 
is  not  paid,  the  seller  or  vendor,  unless  there  is  some  agreement 
between  the  parties  to  the  contrary,  has  an  equitable  lien 
known  as  a  vendor's  Uen,  upon  the  land  to  secure  the  payment 
of  the  price. 

A  person  may  make  an  equitable  mortgage  of  his  land  to 
secure  the  payment  of  a  debt  by  depositing  the  title  deeds  of  the 
land  with  the  creditor.  This  in  equity  creates  a  hen  upon  tlie  land 
in  the  creditor's  favor.  In  England  an  equitable  mortgage  difTera 
from  other  equitable  liens  in  that  it  is  not  enforced  by  a  sale 
of  the  land  but  by  foreclosure  like  an  ordinary  mortgage,  the 
mortgagor  being  compelled  to  convey  an  absolute  title  to  the 
mortgagee.  The  same  rule  would  probably  be  applied  in  those 
American  states  where  the  strict  foreclosure  of  mortgages  is 
practised ;  but  this  kind  of  equitable  mortgages  are  hardly  ever 
used  in  the  United  States.  Any  property  which  is  required  to 
be  conveyed  by  a  written  instrument  may  be  equitably  mort- 
gaged in  the  same  way,  t,g,  shares  of  stock  by  a  deposit  of 
the  certificate. 


Deposit  of 
UtledeotU. 


»  See  J  672. 
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CHAPTER    LI. 

TRUSTS. 

•S^°b*  the         ^^^»    The    statute   of  uses   executed   a   use  only  when  the 

statute,     feoffee  was    "seized"    to   uses,    t,c.    when  the  property  conveyed 

to  uses  was  a   freehold   estate.      If  personal   property,   including 

chattels  real,  was   given   upon   uses,    the    statute    did   not  apply 

and  the  use  remained  a  mere  equitable  right.     But  the  ecclesiastical 

Dcmbiatwes.  lawyers,  who  had  by  means  of  uses  evaded  the  statutes  of  mort- 
main, found  means  also  to  evade  the  statute  of  uses.  They 
invented  double  uses  ;  that  is,  land  was  conveyed  to  A  to  the 
use  of  B,  and  B  was  directed  to  hold  to  the  use  of  0,  The 
common  law  courts,  taking  a  very  narrow  and  technical  view 
of  the  matter,  decided  that  the  second  use  was  not  within  the 
statute.  The  use  for  B  was  executed,  and  the  l^al  estate 
vested  in  him;  but  the  second  use,  for  C,  remained  a  purely 
equitable  right.  Thus  all  the  jurisdiction  of  the  court  of  Chancery 
over  uses  which  had  been  taken  away  by  the  statute  of  uses 
was  restored  to  it  by  means  of  the  simple  device  of  a  second 
use.  The  land  of  the  ecclesiastical  corporations  having  been 
mostly  confiscated  at  the  time  of  the  reformation,  and  the 
feudal  system  becoming  obsolescent,  the  evils  which  the  statutes 
of  mortmain  and  uses  were  designed  to  correct  ceased  to 
be     felt    as    serious,     and    no   further    attempt    was   made   to 

EfPectoftbe  prevent   the    creation    of  equitable    uses.       The    actual    ultimate 

WW  ^^^  ^^■w  ^^^w      \^w^ 

nses.  effect  of  the  statute  of  uses,  therefore,  was  very  different  from 
what  its  authors  intended,  and  amounted  merely  to  the  intro- 
duction of  c^Ttain  more  convenient  methods  of  alienation  of  legal 
estates,  whicli  have  already  been  mentioned. 

779.     There    are   thus   two   kinds   of   uses   which    are    not 

Equiubio    executed  by  the  statute,  have  never  been  recognized  by  the  courts 

of  common  law    and    still  remain  within  the  exclusive  jurisdiction 

of  equity,  namely,  all   uses  in    non-freehold  property   and  second 

%8uf     tises  in  freeholds.      These  took  the  name  of  trusts,  and  the  old 
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name  of  uses   was  confined   to   such   uses   as   were  executed  by 
the    statute.      The    original    meaning    of  the   word   trust,  there-     on^nai 
fore,  was   a   use   which    was    not   executed    by    the    statute    of      trust. 
uses.      But    this    way    of     disposing    of    property    being    found 
convenient,  the  principle  of  trusts   was   given  by  degrees  a  more 
extended    application.       A     trust     in     the     widest    sense     may     Present 

,  .  1  .  -  -  ,  meoninjp  of 

now  be  said  to  exist  whenever  a  right,  which  may  be  ^^^^ 
called  the  basis-right  of  the  trust,*  is  vested  in  one  person, 
the  trustee,  subject  to  a  claim  or  equity  in  favor  of  another 
person,  the  cestui  (or  ceatuy)  que  trust.  The  trustee  corresponds 
to  the  ancient  feoffee  to  uses,  and  the  cestui  que  trust  to  the 
cestui  que  use. 

780.     The   basis-right   is   most   often   a  property  right,  and  ihebaRi^ 
is  generally  called  the  trust  property,    as  where  property  is  given     property. 
to   A   in    trust   to   convey    it   to     B,    to   permit    B   to    use    or 
enjoy   it,    or   to   invest   it   and   pay    the   income   from  it  to  B. 
But  other  kinds  of  rights  may   be   held   in   trust,    such   as  debts 
and  other  obligations,      A   contract   for   instance    may   be   made  Coutmcts  in 
with    A    as   trustee   for   B,    so    that,    although   A   and  not  B  is 
the  party  to   the   contract    and    the    only   person    who   has  legal 
rights  under  it  or  can  sue  upon  it  at   law,  the  performance  of  it 
must  be  to  B  or  for  his  benefit.     A  trust  right  may  itself  be  held  JJiJi/jJ^J 
in  trust.      Thus  A  may  hold  property  as  trustee  for  B,  and  B  in 
turn  hold  his  equitable  right  in  trust  for  C,  so  that  B  is  a  cestui 
que  trust   as   to    A   but   a    trustee    as   to   C.      The    basis-right 
may    even    be     a     mere     facultative    right,     or    need    not    be 
in    the    strict    sense    a    right    at    all.      A    power,    authority    or 
discretion   may    be    held   in    trust.      Powers  of  appointment  are  ^i^trlsu^* 
often     so     held.      So     where     work    is    done    by    a    contractor 
under    a    contract    that    it    is    to    be    paid    for     only    on    the 
certificate  of  an  engineer  that  it   is  properly  done,  the  engineer, 
not    being    a    party    to    the    contract,  may  refuse  to  act  in  the 
matter  at  all.      But  if  he  consents  to  act,  he  is  a  sort  of  trustee 
for    the    parties,    and    is    bound    to    exercise    his    judgment    in 
good   faith.     And   if  a    servant   or    employee  in  the   course    of     Sccroit. 
his    employment   become    acquainted    with    his    employer's    trade 

1  This  expression  is  not  in  common  use. 
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secrets,  he  will  be  deemed  to  hold  his  knowledge  in  trust  for 
his  employer,  and  a  court  of  equity  will  enjoin  him  from 
making  use  of  it  for  his  o>vn  purpases, 

ri^t^xSSrtbe  ^^^    basis-right   of  a    trust    must    be    a    specific  right.      K 

8i>eciiic  ^  agrees  to  sell  to  B  one  hundred  shares  of  the  stock  of 
a  certain  bank  on  a  certain  future  day,  and  at  the  time 
of  making  the  contract  he  happens  to  be  the  owner  of  that 
precise  number  of  shares,  he  does  not  become  trustee  of 
the  shares  for  B,  unless  he  has  agreed  to  sell  those  particular 
shares  and  no  others.  If  he  can  perform  his  contract  by 
buying  other  shares  and  delivering  them  to  B,  there  is 
no  trust,  because  there  is  no  speciiSc  or  identifiable  basis- 
right  to  wliich  B's  claim  can  attach.  So  a  banker  is  not 
a  trustee  for  his  depositors,  but  a  mere  debtor  to  them;  because 
he  is  not  bound  to  keep  each  depositor's  money  separate  and 
pay  back  to  him  the  specific  money  which  he  deposited,  but 
only  to  pay  on  demand  a  certain  amount  of  money.  But  the 
Punds.  ownership  of  a  fund  may  be  held  in  trust.  Indeed  the  principal 
use  of  a  fund  in  law  is  to  serve  as  the  basis-right  of  a 
trust;  it  is  for  this  purpose  mainly  that  a  fund  is  reckoned 
as  being  a  thing  capable  of  being  owned.  This,  however,  is 
true  only  when  the  fund  is  intended  to  be  and  ought  to  be  kept 
in  a  distinguishable  form,  embodied  in  specific  rights  or  things. 
If  a  fund  is  by  the  terms  of  its  creation  designed  to  be 
indistinguishable,  it  is  a  mere  debt*  and  not  a  trust.  But 
if  a  fund  which  ought  to  be  distinguishable  is  improperly 
or  by  accident  reduced  to  an  indistinguishable  form,  as  where 
a  trustee  wrongfully  mixes  trust  money  with  his  own,  the  trust 
continues  to  exist. 
Theteust  781.     The    right    of   the    cestui    que    trust,    his    daim    or 

equity,  must  be  one  that  is  enforceable  in  a  court  of  equity.  It 
may  be  either  an  obligation  or  an  equitable  lien.  In  a  certain  loose 
sense  trust  are  sometimes  said  to  exist  at  law,  e.g.  the  name  is 
occasionally  applied  to  a  legal  obligation  to  pay  over  a  fund«  But 
What  obiiga-  trusts  iu  the  proper  technical  sense  are  peculiar  to  equity.  Equitable 
Btftudascoa  liens  and  the  obligations  created  by  gifts  in  trust  and  declarations 

itituenu  of                                                  "                                          •/    o 
tnuta.        __^ 

s  See  {  766. 
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of  trust  are  equitable  only,  and  can  not  exist  except  as 
constituents  of  a  trust;  and  the  same  is  true  of  obligations 
arising  from  the  holding  of  rights  belonging  to  another.  When- 
ever one  of  those  obligation  or  liens  exists  there  is  a  trust. 
Obligations  created  by  judgments  of  courts  of  common  law  and 
penalties  are  purely  legal  and  can  never  stand  as  constituents 
of  trusts.  Contract  obligations  and  obligations  arising  from  the 
reception  of  benefits  and  from  the  gua^t-possesbion  of  a  ^d 
are  generally  vaUd  at  law.  But  sometimes  they  are  enforceable 
in  equity;  in  which  case,  if  they  relate  to  the  exercise  or 
disposition  of  a  specific  basis  right,  they  are  trust  obligations.* 

782.  When  the  duty  of  the   trustee   is   merely   to   convey  Baretmiti. 
the   trust   property   to   the   cestui   que   trust   or  to   permit   the 

cestui  que  trust  to  use  and  enjoy  the  trust  property  as  if  he 
were  the  owner  of  it,  the  trustee  himself  having  no  active  duties, 
the  trust  is  called  a  bare,  naked  or  dry  trust.  Thus  if  property 
is  given  to  A  to  pay  the  income  to  B  for  his  life  and  after 
his  death  to  transfer  the  property  to  G,  the  trust  in  favor 
of  C  after  the  death  of  B  is  a  naked  trust. 

783.  Trusts  are  divided  into   fiduciary  trusts,    or   trusts   in    ''^^i 
the   strict   sense,   and   non-fiduciary  or  quasi  trusts,  which  latter 

are  often  said  not  actually  to  be  trusts  but  to  resemble  trusts. 
The  same  is  sometimes  said  of  certain  fiduciary  trusts  which  are 
in  certain  respects  peculiar,  as  where  the  basis-right  is  a  mere 
authority  or  discretion  or  the  duties  of  the  trustee  are  somewhat 
difierent  from  those  of  ordinary  trustees,  as  in  case  of  an 
executor.      A   fiduciary    trust    is    where    the    trustee    holds   the    i^dndaiy 

tnute. 

basis-right  for  the  purposes  of  the  trust  only,  having  himself 
no  beneficial  interest  in  it  unless  he  happens  to  be  himself 
one  of  the  cestuis  que  trust.  Thus  if  a  man  by  deed  or 
will  gives  property  to  a  friend  in  trust  to  pay  the  income 
to  the  donor's  wife  during  her  life  and  after  her  death 
to  divide  the  principal  among  his  children,  the  trust  is  a 
fiduciary  one,  the  trustee  holding  the  property  wholly  for  the 
benefit  of  the  wife  and  children.  Such  is  also  the  character 
of  the  trust  in  the  cases  mentioned   in   §  780   of  the   authority 

Aa  to  whet  contracts  can  be  enforced  in  equity,  see  J  917. 
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of  a  gaardian  as  to  luB  ward's  marriage  or  of  an  engineer 
to  pass  upon  the  quality  of  work.  Executors^  administrators, 
guardians,  the  officers  of  corporations  as  to  their  official  powers, 
which  are  given  to  them  solely  for  the  benefit  of  the  members, 
and  trustees   of  charities   in   most   cases,   are   fiduciary  trustees. 

'w^^'TBut  in  a  non-fiduciary  trust  the  trustee  has  himself  an  interest 
in  the  basis-right.  He  holds  it  subject  to  the  trust,  but  except 
for  the  requirements  of  the  trust  the  property  is  his  own,  Tlius  if 
A  sells  his  land  to  B  and  agrees  to  convey  it  at  some  future  time, 
until  the  conveyance  is  made  he  holds  it  as  trustee  for  B, 
and  a  court  of  equity  will  if  necessary  enforce  the  trust  and 
compel  him  to  make  the  conveyance.  But  the  trust  is  not 
a  fiduciary  one,  because  until  the  conveyance  is  made  he 
holds  the  land  as  owner,  and  is  entitled  to  use  and  enjoy  it 
for  his  own  benefit.  When  the  right  of  the  cestui  que  trust 
E^^tebia  is  only  an  equitable  lien  the  trust  is  not  fiduciary,  as  for 
instance  if  A  grants  an  equitable  lien  upon  his  land  to  B  to 
secure  the  payment  of  a  debt,  or  if  a  testator  charges  his  debts 
upon  his  land  and  then  devises  the  land  to  A  subject  to  the 
chaige.  In  each  of  those  cases  A  is  the  owner  of  the  land 
subject  only  to  the  chance  of  having  it  taken  irom  him  and 
sold  for  the  debts,  and  he  may  redeem  it  by  paying  the  debts, 
teustoes'  1S4^*     To  a  fiduciary  trust  the  law   annexes  certain  implied 

terms  or  obligations,  the  chief  of  which  are  as  follows. 

To  keep  the  The    trustoe    must  keep   the   trust   property  separate    from 

BTOBt  pioperty 

separate,     his   owu,    and   in    such   a   shape    as   to    be    always   identifiable, 

ommte^nd   ^^^    ^    *^    ®^^    must    keep    proper    accounts    and   vouchers, 
▼ooohen.    jf    j^g     ^j^^g     g^^     g^^j    ijjjg     property    is    lost     or     injured    or 

deteriorates  in  value  without  his  fault,  he  is  not  responsible. 
But  if  he  mixes  it  with  his  own,  he  is  absolutely  responsible 
for  it :  for  instance  if  a  trustee  deposits  trust  money  in  a  bank 
in  his  private  account  along  with  his  own  money,  and  the  bank 
fails,  he  must  bear  the  loss.  His  proper  course  is  to  open  a. 
separate  account  as  trustee. 
wTO^^hL**  The  trustee  must  use  due  care   to   keep   the   trust   property 

*^t5^"  safe.  But  if  he  does  so  much  as  this  he  is  not  absolutely 
answerable  for  its  safety.  If  however  it  is  lost  or  injured  by 
his  negligence   or  fault,  he  must   make   good   the   damage.      If 
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he  has  to  invest  it,  the  law,  unless  the  agreement  creating  the 
trost  provides  otherwise,  limits  him  to  certain  classes  of  invest- 
ments which  are  regarded  as  especially  safe,  such  as  first  mort- 
gages OD  real  property  and  government  bonds.  K  he  makes 
an  improper  investment,    he   is   responsible   for   any   loss. 

The  trustee  must  not  use  the  trust  property  in  any  manner 
or  for  any  purpose  not  authorized  by  the  terms  of  the  trust, 
or  pay  or  deliver  any  of  it  to  any  person  not  entitled 
to  it. 

He  must  not  make  or  attempt  to  make  in  any  manner, 
directly  or  indirectly,  in  his  own  name  or  in  the  name  of  another, 
any  profit  or  advantage  for  himself  out  of  the  trust  or  the 
trust  property.  The  law  is  very  strict  on  this  point,  and  will 
compel  him  to  account  to  the  cestui  que  trust  for  any  gain 
which  he  acquires  in  violation  of  the  trust.  Thus  if  the  trastee 
uses  the  trust  property  in  his  own  business,  he  is  not  only 
absolutely  responsible  for  the  principal,  but  the  cestui  que  trust 
may  at  his  option  claim  either  the  entire  promts  accruing  from 
soch  use  of  the  trust  property,  if  they  can  be  identified,  or 
legal  interest  on  the  fund ;  sometimes  compound  interest  ia 
allowed.  So  if  the  trustee  takes  a  bribe  from  any  person  to 
influence  his  action  as  trustee,  he  must  hold  the  amount  received 
for  the  cestui  que  trust.  As  a  general  rule  a  trustee  is  not 
entitied  to  any  compensation  for  his  services;  but  sometimes 
compensation  is  provided  for  in  the  creation  of  the  trust,  and 
in  the  United  States  he  is  now  usually  by  statute  allowed  a 
reasonable  compensation. 

Any  breach  by  the  trustee  of  his  duties  as  a  trustee  is 
called  a  breach  of  trust.  It  is  classed  as  a  species  of  fraud. 
If  done  with  a  culpable  intention,  recklessly  or  in  bad  faith, 
it  is  actual  fraud;  otherwise  it  is  constructive  firaud,  or,  as  it 
commonly  said,  conduct  equivalent  to  fraud  in  the  contemplation 
of  a  court  of  equity. 

The  duties  of  the  trustee,  except  the  duty  to  take  care 
of  the  trust  property,  are  peremptory ;  so  that  the  trustee  is  not 
excused  if  he  commits  a  breach  of  trast,  e.g,  makes  an  improper 
investment,  even  by  an  innocent  mistake.  But  if  he  is  in  doubt 
how  to  act,  he  has  the  right  to  apply   to   the  court  for  instruc- 
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tions,  and  generally  to  charge  the  expense  of  flach  an  application 
against  the  trust  property. 
TruMtee  mnst         ^q   trostee    also   is   not   permitted  to  pnt  himself  into  any 

not  o  xpose  *  *  '' 

teSI>tati^  position  where  he  will  be  exposed  to  temptation  to  be  nnfaifhfbl 
to  his  tmst.  Thns  if  he  is  authorized  to  sell  the  trust  property, 
he  ought  to  sell  it  for  as  high  a  price  as  possible;  therefore 
he  can  not  himself  be  the  buyer,  even  thoi^  he  pays  a  fijll 
price  for  it.  The  court  will  not  enter  upon  any  inquiry  as 
to  the  good  faith  of  the  transaction,  but  will  set  it  aside  at 
the  request  of  the  cestui  que  trust  as  being  constructively 
fraudulent.  So  if  he  is  authorized  to  purchase  property  for 
the  trust,  he  can  not  purchase  from  himself,  or  if  he  has  to 
invest  the  trust  fiind,  he  can  not  lend  it  to  himself.  And 
il  he  buys  the  rights  of  the  cestui  que  trust,  which  he  is  not 
absolutely  forbidden  to  do,  there  is  a  strong  preaimption  of 
undue  influence  against  him.  The  principles  in  this  paragraph 
apply  also  to  agents  and  all  persons  in  fiduciary  relations. 

Trustee  must         At  the  end   of  the    trust,    and    sometimes   din-ins;   its    oon- 

acoount.         ^  '  o 

tinuance,  he  must  render  an  account  of  his  administration;    and 
the  cestui  que  trust  has  at  all  times  a   right  to  full  information 
about  the  trust  affiiirs. 
^^Itixlnt  ^^^»    If  a  trustee  misbehaves   or   is   incompetent,  the  court 

of  trustees,  m^y  rcmovc  him,  appoint  another  trustee,  and  require  tiie 
original  trustee  to  transfer  the  trust  property  to  the  new  trustee. 
The  court  may  also  make  a  new  appointment  if  the  trustee 
dies,  and  compel  a  conveyance  from  the  heir  or  personal  repre- 
sentative of  the  former  trustee.  If  a  trust  is  created  and  no 
trustee  is  named,  e.g,  if  a  testator  leaves  property  in  his  will 
in  trust  for  a  certain  person  and  does  not  say  who  shall  be 
trustee,  the  court  will  appoint  a  trustee.  It  is  a  maxim  of 
equity  that  a  trust  shall  never  fail  for  want  of  a  trustee. 

^traJtaf'  786.     Trusts    are    either    express,    implied    or   constructive. 

The  names  implied  and  constructive  trusts  are  often  used  indis- 
criminately. An  express  trust  is  one  that  is  declared  in  express 
Express  words,  either  in  an  agreement  or  in  a  will;  that  is,  it  is 
created  by  a  gift  in  trust  or  a  declaration  of  trust.  Equity  usually 
disregards  mere  forms,  and  by  the  old  law  when  a  use  was 
Ponns.  created  by  agreement    inter   vivos   no   forms   of  any  kind  were 
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Statute  of 
frauds. 


Implied 
trust 


required.  A  use  even  in  freehold  land,  and  eren  though  the 
use  amounted  practically  to  an  estate  in  fee  simple,  could  be 
created  not  only  without  a  deed  but  even  without  any  writing, 
by  mere  word  of  mouth.  Such  is  still!  the  rule  as  to  trusts, 
so  far  as  it  has  not  been  changed  by  the  statute  of  frauds. 
But  by  that  statute  express  trusts  of  real  property  can  not  be 
created  or  transferred  without  writing.  The  statute  however  does 
not  require  writing  for  any  implied  or  constructive  tnist. 

787.  An  implied  trust  arises  where  no  trust  has  been 
sufficiently  expressed,  but  the  law  presumes  from  the  circum- 
stances that  the  parties  intended  to  create  a  trust,  or  would 
have  had  such  an  intention  if  they  had  adverted  to  the  matter.* 
This  presumption  is  not  absolutely  conclusive.  It  can  not  however 
be  rebutted  simply  by  proof  that  the  parties  had  in  fact  no  intention 
at  all,  such  an  oversight  or  inadvertance  being  usually  the  very 
case  for  which  the  law  desires  to  make  provision.  But  it  can 
be  rebutted  by  proof  that  a  contrary  intention  existed;  the 
law  will  not  force    a   tnist   upon    the    parties    against   their  will. 

Very  important  implied  trusts  are  what  are  called  resulting 
trusts,'  which  are  found  in  two  cases. 

(1)  Where   an   intention   appears  to  create  an  express  trust,  ^^JJJJ  ^^ 
bat  either  the  trust  is  never  eflFectually   created   or  after   having 
been   created  becomes  void  or  does  not  exhaust  the  whole  of  the 
basis-right.      A  trust  is  then  said  to  result  to    the    donor   or    his 
heirs   or   personal   representatives    or    to    some    one  appointed  by 
him.     For  example  suppose  that  A  conveys  land  to  B  to  hold  in 
trust  for  such  persons  and  on  such  trusts  as  A  shall  afterwards 
declare.      It  is  evident   that  B  is    not   in  any  case  to  hold   the 
land  for  his   own   benefit;   he   must  be   trustee   for   some   one 
Therefore  until  A  declares  the   trusts    B   holds   as  trustee  for  A, 
on  a  resulting   trust,  there   being   no   other   possible    cestui   que 
trust      K   A    dies    without    declaring    any    trusts,    there    is    a 
resulting   trust   for   his   heir.      The    same   would   be   the  case  if 
the    trusts    declared    should   be    for    any    reason    invalid.      An 


Besultlng 
trufts. 


4  These   trusts   are   analogous  to  contractB  unplied  in  law  wheu  the 
presamption  is  not  absolutely  oondoBive. 
0  See  i  686. 
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example  of  the  trusts  not  exhauisting  the   whole  bask-right  would 

2SJ^S?g  be   if  A   should    devise   land   to   B   in   fee  simple  in   trust  for 

**rii^"    ^    wife    for    her   life,   and   should   make   no    disposition  of  the 

remainder  of  the  estate.     After   the    death   of  the  wife  a  trust 

would  result  to  A's  heir  or  residuary  devisee,  there  being  no  one 

else  for  whose  benefit  B  could  hold  the  land. 

wi?h?ut?S^-  (^)  Where  real  property  is  conveyed  to  a  person  either  without 

•ideration.   ^j^y  Consideration   or    for  a  consideration  which  is  furnished  by  a 

third  person.     As  has  been  explained,  a  common  law  conveyance 

usually   does    not   need   a  consideration.      But   in    such   cases  a 

cx)urt  of  equity   will   presume    that  a     gift    to    the   grantee  was 

not  intended;  and  even  though  a  use  to  the  grantee  is  expressed, 

so    as   to    prevent   any   resulting   use    from    arising   and  to  vest 

the  l^al  estate  in  him,  the    grantee,  unless    a  contrary  intention 

is   proved,    will    hold    the   property    as   trustee    for    the    grantor 

or  the  person  furnishing    the    consideration   on    a  resulting  trust. 

ftt^uSa  b "  ^  -^  b^y^   ^*^^    ^^^^   ^'^    money,    and    takes   a   conveyance  to 

•^'^P®'"  himself,    it    is    presumed    that    he   bought   it    for    B;     and    he 

becomes  trustee  of  the    land   for  B.      A   resulting  trust  however 

Gifta  to  wives  vvill   not    arfse    in    such   cases    in    favor    of   a    husband    against 

or  chiklren.  ^ 

his  wife  or  of  a  father  against  his  child,  it  being  presumed 
that  the  husband  or  father  intended  to  make  a  gift.  There 
^Jj^^  is  no  rule  in  equity  any  more  than  at  law  forbidding  people 
to  make  gifts,  but  equity  requires  that  the  intention  to  do 
so  shall  clearly  appear,  otherwise  there  will  be  a  resulting 
trust. 

^^Sn!SSE^^  There    are    many    other   kinds    of  implied    trusts    that   can 

not  be  enumerated  here  but  will  be  found  described  in  treatises 
on  equity.  For  example  if  a  testator  leaves  a  legacy  to  his 
careditor,  that  does  not  at  law  prevent  the  creditor  from 
recovering  his  debt.  But  in  the  absence  of  any  tiling  to  show 
a  contrary  intention,  equity  will  presume  that  the  testator  did 
not  mean  that  the  creditor  should  have  the  debt  and  the  I^acy 
both,  and  will  compel  him  to  elect  between  the  two  and 
release  to  the  executor  the  one  which  he  chooses  m.t  to  take ; 
that  is,  there  will  be  an  implied  trust  in  favor  of  the  executor 
as   to    either   the   debt   or    the    l^acy.      So   the   administration 

^^m""^.  of  the   estates  of   deceased   persons  in   equity    the    recognition 
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and  distribatioxi  of  equitable  assets,  the  payment  of  creditors 
pro  rata,  the  marshaling  of  assets,  the  compelling  the  executor 
or  administrator  to  account,  the  enforcing  the  payment  of 
legacies  and  distributive  shares,  is  effected  by  means  chiefly 
of  implied  and  constructive  trusts ;  though  a  charge  of  debts  upon 
land  creates  an  express  trust. 

A   vendor's  lien   and  an  equitable  mortgage  of  land  by  the  ^^  ^***|','i  J^J 
deposit  of  title  deeds  are  implied  trusts.      The  latter  would  seem    ««>'*«»««. 
to  be   in   fact    an   express   trust,   since   the   intention   to  create 
a  lien  actually  exists  and  is  expressed;   but   it   is  classed  among 
implied  trusts,  probably  in  order  to   take   it  out  of  the  operation 
of  the  statute  of  frauds.    In  the  same  way  if  a   debtor,  instead 
of  mortgaging   his  land  to   his  creditor  in  the  ordinary  manner,  ^^^^^ 
where    the   deed   on   its   face   declares   the   transaction   to  be  a    «'«*"'°'- 
mortgage,    makes   an   absolute   conveyance   of  the   land   to    the 
creditor,    so   that   the   latter   appears   by    the   deed    to   be    the 
absolute  owner,  the  conveyance   being   actually   intended   merely 
as    security,    there    is   an   implied   trust   that   the   creditor  shall 
reconvey  the  land  to  the  debtor  on  payment  of  the  debt.      This 
is  called  also  an  equitable  mortgage,    and   it   may   be   foreclosed 
like  an  ordinary  mortgage. 

In   all   cases   where   an   implied    trust  would  be  opposed  to   BebnttiM 
the  apparent  iptent  of  a   written   instrument   the   intention  not      p»«>l 
to  create  a  trust  may  be  proved  by  parol  evidence.* 

788.  Constructive  trusts  are  created  independently  of  any  ^^^^^JJUJ*** 
actual  or  presumed  intention  of  the  parties,  and  even  against 
the  will  of  the  trustee  but  not  of  the  cestui  que  tr%mt,  for 
purposes  of  equity  and  justice.'  They  are  raised  by  equity  in 
most  cases  when  by  fraud,  unlawftil  coercion,  accident  or  mistake 
one  person  has  got  into  his  hands  a  fund  or  right  properly 
belonging  to  another,  in  which  case  the  trust  is  to  pay,  convey 
or  release  the  fund  or  right  to  the  other,  or  in  a  few  cases 
where  one  person's  property  has  received  a  benefit  from  another 
for  which  compensation  ought  to  be  made,  in  which  case  the 
trust  takes  the  form  of  an  equitable  lien  on  the  property  to 
secure  the  payment  of  compensation. 

•  See  {846. 

7  They  are  analogous  to  purely  fictitious  or  quasi  contracts. 
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The  obligationfi  in  §  764  are  cases  of  constnictive  trusts^ 
^S*w^  and  jhe  jurisdiction  of  equity  to  give  relief  against  penalties  an4 
forfeitures,  as  in  the  case  of  conditions  subsequent,  tiie  penalties 
of  bonds  or  mortgages,  is  based  upon  this  principle.  The 
party  who  by  the  other's  default  has  obtained  a  right  which 
it  was  never  intended  that  he  should  actually  have  and  which 
it  would  be  inequitable  that  he  should  exercise,  is  compelled 
to  hold  it  subject  to  a  trust  for  redemption.  Probably  this 
was  originally  on  the  assumption  that  the  default  or  breach  of 
the  condition  happened  by  accident  or  mistake;  but  the  rule 
permitting  redemption  is  now  well  established  and  is  applied 
even  though  the  default  was  intentional  Thus  a  mortgagor 
who  has  wilfully  refused  to  pay  his  debt  on  the  law  day  or 
a  person  who  has  deliberately  broken  a  condition  may  never- 
Beformation  thelcss    rodecm.       The    reformation    of  written    instruments^    is 

of  Itiafcm- 

■Mate,  another  example  of  a  constructive  trust,  a  person  not  being 
allowed  to  enforce  a  legal  right  conferred  upon  him  by  a  mere 
mistake.  So  if  A  having  two  pieces  of  land  sells  one  to  B 
and  by  mistake  conveys  to  him  the  other,  each  party  is  in 
the  situation  of  holding  a  right  which  he  ought  not  to  have, 
and  is  deemed  a  trustee  for  the  other. 

TniBte  If  the  trust  arises  from  the    fraud    or    wilful   wrong  of  the 

d  nuiMlcio. 

party  who  is  treated  as  trustee,  it  is  called  a  trust  ex  maleficio. 
An  example  of  this  is  found  where  a  conveyance  of  land  i* 
got  by  fraud  or  duress.  Tlie  grantor  may  rescind  the  transac- 
tion, and  the  grantee  then  holds  the  land  as  a  constructive 
trustee  for  him. 
LiengfoTim-  When  oue  person  in  good  faith  and  reasonably  expends 
proTomen  .  j^^j^^y  in  improving  another's  property,  the  improvements  gener- 
ally belong  to  the  owner  of  the  property,  who  may  assert 
his  legal  rights  and  take  possession  of  the  property  with  the 
improvements  without  making  compensation ;  and  generally  equity 
can  not  interfere,  that  is,  the  party  making  the  improvements 
can  not  maintain  an  action  in  equity  for  compensation.  But 
if  the  true  owner  is  for  any  reason  himself  obliged  to  seek 
the  aid  of  equity,  the  court  of  equity  will  usually  give  the   other 

8  See  1 327. 
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party  an  equitable  lien  for  compensation,  which  is  a  constructive 
trust.  This  may  happen  for  instance  when  a  mortgagee  has 
made  imprivements  on  or  incurred  expenses  for  the  benefit  of 
the  mortgaged  property,  and  the  mortgagor  after  the  law  day 
seeks  to  redeem  by  proceedings  in  equity;  the  court  in  such 
cases  will  often  allow  him  to  redeem  only  on  condition  that 
he  pays  for  the  improvements. 

789.  If  the  form   of   the   trust    property    is    altered,    thechnngeintii* 

^      '^       "^       .  '  form  of  tn« 

trust  continues  to  attach  to  it  in  whatever  form  it  takes,  so  t^^^**  p«>" 
long  as  it  can  be  identified;  and  if  it  ceases  to  be  identifiable, 
the  trustee  is  still  regarded  as  holding  a  fund  in  trust,  which 
he  may  at  any  time  put  into  a  distinguishable  form.  If 
necessary  the  form  of  the  trust  obligation  will  be  modified  to 
adapt  it  to  the  nature  of  the  trust  property.  Thus  if  A  holds 
land  in  trust  to  permit  B  to  possess  and  use  it,  and  he  sells 
and  conveys  the  land,  he  will  be  considered  to  hold  the  money 
which  he  receives  for  it,  or  if  he  mixes  that  money  with  his 
own,  then  a  fund  of  the  same  value,  in  trust,  and  will  be  required 
to  pay  interest  on  it  in  lieu  of  the  use.  If  he  then  buys 
shares  of  stock  for  the  trust  with  the  money,  the  trust  will  attach 
to  the  stock,  and  B  will  be  entitled  to  the  dividends. 

790.  The    right    of   the    cestui    que    trust   is   a   right  in     A^ninit 

whom  thtt 

personam   against   the    trustee   only.     As   to   third  persons  the  trust  avaiiA 
trustee   is   the   absolute    owner   of  the    trust    property,    and    he 
alone  can  bring   any    action   against   third   persons   regarding  it. 
But  if  he  wrongfully  assigns   or    transfers    the    trust   property   to     Tmnsfer 
a  third  person,  the  trust  continues  to   attach   to   it  in  the  trans-  nKbtbytho 

^  '  '  trustee. 

feree's  hands,  the  transferee  takes  it  subject  to  the  tnist  and 
becomes  himself  trustee,  unless  he  is  a  bona  fide  purchaser  for  Bona  jide  pur- 
value,  that  is,  unless  he  buys  the  trust  property  for  a  substantial  value. 
valuable  consideration  without  notice  of  the  existence  of  the 
trust.  In  the  latter  case  if  the  trust  property  is  a  right  in  rem 
the  buyer  takes  it  free  from  the  trust,  but  if  it  is  a  right 
in  ptrsonamj  as  where  a  debt  or  an  equitable  right  is  held 
in  trust,  the  trust  still  follows  it,  in  accordance  with  the 
rules  in  §  271  that  the  assignment  of  a  chose  in  action 
is  ahrays  subject  to  equities  while  the  assignment  of  a  right 
in  rem  to  a  purchaser  in  good  faith  and   for  valuable  considera- 


552  FBIVAIS  lAW. 

Enforoeinent  tion    18    Bot.      These     principles     apply    also  to    the    sale    of 

of  e<}nitable  *  ^  . 

hens.  property  subject  to  an  equitable  lien.  Whether  the  Ken, 
wbidi  is  a  mere  right  in  personam,  can  be  enforced  against 
the  purchaser  depends  upon  whether  the  property  to  which 
the  lien  attaches  is  a  right  in  rem  or  a  diose  in  action 
and  whether  the  purchaser  has  notice  of  the  lien  when 
he  buys. 
wron^ui  Therefore   if  the   trustee   wrongfully   and  in   breadi  of  his 

alienatiou  of  •■ 

^"/^pjl^,^  trust  transfers  the  trust  property  to  a  third  person,  the  ce^ui 
remedies,  g^^  trust  may  havu  two  courses  open  to  him,  either  to  ratify 
the  transfer  and  hold  the  trustee  responsible  as  trustee  for  the 
proceeds  of  the  trust  property  which  have  come  into  his  hands, 
treating  the  transaction  as  a  mere  change  in  the  form  of  the 
trust  property,  or  to  follow  the  original  trust  property  into  the 
hands  of  the  transferree  and  hold  him  as  trustee,  treating 
the  transaction  as  a  change  of  trustees.  But  he  can  not  do 
Election  be.  ^oth  I   he   must    clcct    which  course    to    take.      He   must   elect 

tween  ' 

zemediea.  promptly,  as  soou  as  he  reasonably  can  after  notice  of  the 
wrongful  transfer;  otherwise  he  is  deemed  to  have  chosen 
the   former   course.      K  the   trustee   is  authorized   by  the  terms 

siRhtfni  of  the  trust  to  sell  the  trust  property,  as  for  instance  if  it  is 
trustee,  iuvestcd  in  government  bonds  and  the  trustee  is  empowered 
if  he  thinks  best  to  dispose  of  those  and  invest  the  money 
in  some  other  way,  and  he  does  so,  the  buyer  as  a  general 
rule  takes  it  free  from  the  trust  even  though  he  has  notice  of 
its  existence. 

791.     When   the   basis-right   is   a   property   right   and  the 

^^"^^^  obligation  of  the  trustee  is  to  convey  the  property  to  the  cestui 
que  trust  or  to  permit  him  to  use  and  enjoy  it  as  if  he 
owned  it,  the  right  of  the  cestui  que  trust  is  called  an  equitable 
property  right.  Thus  if  land  is  devised  to  a  trustee  in  trust 
to  permit  the  testator's  wife  to  possess  and  use  it  during  her 
life  and  after  her  death  to  convey  it  to  the  testator's  son, 
the  wife  has  an  equitable  life  estate  in  the  land  andi(94;he  son 
an  equitable  remainder.  But  if  the  trast  for  the  wife  is  that 
the  trustee  let  the  land,  receive  the  rent  and  pay  it  over  to 
her^  she  has  no  equitable  property  right  in  the  land  itself  bat 
only  in  the  rent. 
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EquitaUe  property  rights  are  for  the  most  part  treated 
as  nearly  as  possible  like  l^al  rights.  This  in  one  of  the 
meanings  of  the  maxim  that  equity  follows  the  law.  Equit- 
able property  rights  may  be  either  real  or  personal  property, 
accordingly  as  similar  legal  rights  would  be,  and  on  the 
death  of  the  holder  will  descend  to  his  heir  or  go  to 
his  personal  representative  according  to  their  nature.  In 
equitable  real  property  estates  may  be  had  similar  to  those 
in  ordinary  real  properly;  and  in  an  equitable  freehold  of 
inheritance  a  husband  may  now  have  curtesy  and  a  wife  dower. 
It  has  even  been  held  that,  where  the  right  to  vote  depended 
upon  the  holding  of  land,  the  holding  of  an  equitable  estate 
conferred  the  frtinchise.  The  rule  against  perpetuities*  applies 
to  equitable  property.  But  equitable  estates  are  not  held  on 
tenure,  and  need  not  be  created  or  transferred  by  deed. 

•  See  ifiOa. 
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D.  DUTIES  AND  OBLIGATIONS  OF  PERSONS  IN 
PARTICULAR  SITUATIONS. 

CHAPTER    LII. 

TENANTS  AND  BAILEES. 
PenonBin  792.     There  are  certain  persons  who,  without  being  abnormal 

particQlar  , 

utaattonfl.  persons,  yet  have  duties  and  obligations  different  from  persons 
in  general  by  virtue  of  standing  in  special  relations  into  which 
they  have  entered  generally  by  their  own  voluntary  act.  The 
first  to  be  mentioned  are  tenants  of  land  and  bailees,  including 
here  under  the  name  of  bailee  any  person  who  has  possession 
of  a  chattel,  of  which  he  is  not  the  owner.^ 

Dutiea  of  793.     When  a  person  has  possession   of  a   thing   in  which 

another  has  a  property  right,  or  sometimes  when   he   undertal^es 

to  perform  services  for  another,  he  owes  duties  to  that  other.     In 

Contractual  most    casos    thcro    is    a    contract   between   the    parties    which 

*SuLi"**  creates  an  obligation.  But  whether  there  is  a  contract  or  not, 
there  is  always  a  non-contractual  duty,  which  is  said  to  be 
imposed  by  the  law  or  to  arise  by  operation  of  law,  the 
breach  of  which  may  be  a  tort.  Generally  therefore  if  a  tenant 
or  bailee  is  guilty  of  a  breach  of  duty  toward  his  landlord 
or  bailor,  the  latter  may  sue  him  either  for  a  tort  or  for  a 
breach  of  contract,  and  actions  against  bailees  are  about  as 
frequently  brought  in  the  one  form  as  in  the  other.  There  may 
in  fact  be  three  kinds  of  duties,  namely :  (1)  by  express  contract^ 
(2)  by  implied  contract,  (3)  by  operation  of  law.  If  the  parties 
make  an  express  contract,  there  will  be  no  implied  contract, 
according  to  the  ordinary  rule  that  the  law  will  not  imply  a  contract 
when  there  is  an  express  one  covering  the  same  ground.  The 
parties  may  make  any  sort  of  an  express  contract  that  they 
please ;  and  if  the  terms  of  the  express  contract  are  inconsistent 
with   the  non-contractual   duty,    the   latter    gives  way.     Thus   a 

1  See  2  382. 
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bailee  of  a  hotee  H  bound,  irrespective  of  any  oontmct  with 
the  owner,  to  feed  *  it  properly.  Thia  lion-contractual  duty 
can  not  be  stated  in  an/  more  precise  form;  the  law  does 
not  specify  exactly  how  often  the  horse  most  be  fed  nor  with 
what  kind  or  quantity  of  food.  But  the  parties  may  contract 
that  the  horse  shall  have  so  many  quarts  of  oats  twice  a 
day,  or  that  the  bailee  need  not  feed  it  at  alL  When  there 
is  an  implied  contract,  its  terms  are  the  same  as  those  of  the 
non-contractual  duty  ;  that  is,  the  law  presumes  that  the  party 
has  contracted  to  do  just  what  the  law  would  say  that  he 
ought  to  do  without  any  contract,  for  example,  in  the  case  of  a 
bailment  of  a  horse  to  feed  it  properly. 

There   has   been   some    difference   of  opinion  whether  those    Natnro  of 

*  pos^eimor's 

non-contractual  duties  are  duties  corresponding  to  rights  in  rem,  ^"^""• 
that  is,  in  tenancies  of  land  or  bailments  of  chattels  to  the 
owner's  property  right  in  the  thing  and  in  bailments  of  services 
to  the  right  of  pecuniary  condition,  or  are  special  obligations 
between  the  parties.  In  most  cases  the  question  is  of  no 
practical  importance.' 

794.  When  the  possessor  has  no  right  to  use  or  injure  j^S^ilor^u 
the  thing,  or  has  only  limited  rights,  as  is  generally  the  case  ^*^ijht. 
with  bailees  or  with  tenants  whose  estates  are  not  of  inheritance, 
he  stands  as  to  the  property  rights  of  others  in  the  thing  in 
the  same  situation,  he  owes  the  same  duties  to  others  for  the 
protection  of  their  property  rights  in  it,  as  if  he  were  a  mere 
outsider.  If  a  tenant  or  bailee  uses  the  land  or  chattel  in  his 
possession  in  a  way  in  which  he  has  no  right  to  use  it,  or 
injures  it  by  his  wrongful  act,  or  wrongfully  sells  and  delivers 
it  to  a  stranger,  he  is  guilty  of  a  breach  of  the  same  duties 
as  any  one  eke  would  be  who  had  done  the  same  acts. 
Therelbre  there  are  no  duties  as  to  such  acts  which  rest  pecu- 
liarly upon  possessors. 

796.     This  principle  applies  to  the   commission  of  voluntary    v.  inntary 
waste.      What  tenants  have  a  right  to  commit   waste   has   been 


2  The  opinion  of  the  present  writer  is  that  the  duties  of  bailees 
and  tenants  correspond  to  rights  in  rem,  except  the  duties  in  i  800  to 
Mstore  a  chattel,  which  are  obligations  analogous  to  the  obligations 
in  i  761,  764. 
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already  explained.  Vdantary  waste  is  a  breadi  of  the  ordinaiy 
duties  not  actively  to  injure  other  persons'  property,  and  not  of 
any  special  duly  resting  on  the  tenant  as  tenant. 

wiififactunre  Such  waste  cousists  generally  in  acts  which  cause  injury  to 
the  property  not  incidental  to  its  ordinary  use,  such  as  tearing 
down  buildings  or  felling  timber.  But  any  alteration  in  the  pro- 
perty, even  though  not  injurious,  is  generally  waste,  for  instance 
demolishing  an  old  building  and  erecting  a  new  one  in  its  place 
or  even  merely  putting  up  a  new  building,  which  may  in  fact  be 
an  improvement,  or  turning  arable  land  into  pasture  or  pasture 
into  arable  unless  done  in  the  ordinary  course  of  good  husbandry. 
But  the  law  of  waste  depends  a  good  deal  upon  custom,  and 
is  less  strict  in  the  United  States  than  in  England.  Erecting 
new  buildings  has  been  held  not  to  be  waste  in  the  former 
country,  or  even  making  reasonable  changes  in  buildings,  such 
as  cutting  a  new  door;  and  clearing  wild  land  for  cultivation, 
leaving  a  proper  allowance  of  timber   land   tor   use  in  connection 

^J>^"8«with  the  cleared  land,  is  rightftil.  When  the  ordinary  use  of 
land  is  injurious  to  it,  as  in  case  of  mines  or  quarries  or  land 
used  only  for  cutting  timber,  the  line  between  lavrful  use  and 
waste  is  not  eaey  to  draw.  Qenerally  a  tenant  may  continue 
a  former  use  in  a  reasonable  manner ;  he  may  go  on  working 
an  existing  mine  or  continue  an  established  manner  of  cutting 
timber,  but  may  not  open  new  mines  or  b^n  the  cutting  of 
timber  on  land  not  before  used  for  that  purpose. 

'*w*5!'*  796.     A  tenant  of  land  without  the   right   to  commit   per- 

missive waste  must  so  use  and  protect  the  premises  that  they 
shall  not  suffer  any  substantial  damage.  The  duty  is  not 
merely  to  use  care,  bmt  is  peremptory;  so  that  a  tenant  has 
been  held  responsible  where  a  building  was  burned  by  the 
negligence  of  a  stranger  or  destroyed  by  a  mob.  The  tenant 
however  is  not  responsible  for  such  damage  or  deterioration  as 
is  due  to  ordinary  wear  and  tear,  to  the  reasonable  and  proper 
use  of  the  premises  for  the  purposes  for  which  they  were  let 
sepoin.  to  him,  or  to  natural  decay.  He  is  not  bound  to  make  repairs 
merely  to  obviate  the  effects  of  such  deterioration.  But  if 
repairs  are  necessary  in  the  course  of  a  reasonable  and  proper 
use  of  the  premises  to  prevent   further   damage,    he   must  mak# 
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tbcm.  Thus  if  a  window  pane  is  broken,  the  tenant  need  not 
replace  it ;  he  may  go  on  living,  if  he  chooses,  in  a  house 
with  a  broken  window.  But  if  it  be  necessaiy  to  stop  up  the 
hole  in  order  to  prevent  the  rain  from  getting  in  and  damaging 
the  building,  the  tenant  must  do  so,  either  by  putting  in  a 
new  pane  or  in  some  other  way.  If  the  house  perishes  by 
natural  decay,  he  need  not  rebuild,  but  while  it  stands  he 
should  not  suffer  the  roof  to  remain  uncovered  so  as  to  let 
in  the  rain.  The  extent  of  his  duty  ''will  depend  upon  the 
age  and  general  state  and  condition  of  the  buildings  at  the 
time  he  took  possession  of  them,  the  nature  and  extent  of  the 
repairs  required  for  their  preservation,  and  the  duration  of 
his  own  interest  and  term  in  the  property;  for  a  tenant  at 
will  or  a  tenant  from  year  to  year  can  not  be  expected  to  do 
as  much  for  the  preservation  of  the  property  as  a  tenant  for 
a  long  term  of  years.''*  But  a  tenant  is  not  responsible  for 
damage  caused  by  the  act  of  Qoi*  cgr*  by  lightning  or  tempest,  '^^^^^^ 
of  the  public  enemy  or  of  the  lessor  himself.  At  present  by 
statute  in  the  United  States  a  tenant  is  also  generally  exempted 
from  liability  for  damage  by  fire  not  due  to  his  fault,  by  the 
elements  and  by  the  acts  of  strangers. 

797.     The   possessor   of  a   chattel   in    which  another  has  a  ontyofthe 

^  posaessor  to 

property  right  must   use   due   care   to   keep   it*  from    being  lost,  ^^^^^i' 
destroyed    or    injured.      By   the   old   common   law   no   one  but 
the  possessor  could  sue  a  stranger  for  any   injury   to  the  ohattel ;  '^^^JJ^ 
and  therefore,  smce  the   bailor   had   no   other   remedy,   the  duty       "*^®* 
of  the  bailee  was  much  stricter.      He   was   generally  held   liable 
to   the   bailor  if  the    chattel   was   lost   by   theft   or  robbery  or 
destroyed   or  injured   by   the    unlawful    act    of  a    stranger,    or 
perhaps  if  it  was  lost,  destroyed  or   injured   in   other  ways  with- 
out his  fault.*     But   after  the   bailor  was  given  a  direct  action,  '^^\^^^"^ 
the  rigor  of  the  ancient  rule  was  relaxed,  and  the  bailee  is  now 
only   held   to   the    exercise    of  due   care   for   the    safety  of  the 
chattel.      K  for   instance   a   chattel  is  hired  or  borrowed  and  is 


s  1  Addison,  Torts,  279. 

4  See  2  816. 

0  Holmes,  Common  Law,  Lee.  V. 
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lost,    deBtrojed    or    injured    without    the   fault   of  the    hirer  ot 
borrower,  he  need  not  replace  it  or  pay  for  it. 
wrSSrfuf'*  79S.     The    wrongful   possessor    of   a   chattel   must    preserve 

■*"*^*  it  from  loss,  destruction  or  injury.  If  he  transfers  the  posaession 
to  another,  he  does  not  thereby  get  rid  of  the  duty.  The  duty 
is  not  merely  to  use  care,  as  in  the  case  of  a  lawAil  possessor,  hat 
is  peremptory.  Thus  where  the  plaintiff  goods  rightfully  in  the 
po&session  of  the  defendants  as  warehousemen  were  accidentally 
injured  by  water,  for  which  the  defendants  were  not  responfiible, 
but  the  defendants  afterwards  wrongfully  refused  to  restore  them 
to  the  plaintiff,  it  was  held  that  the  defendants  were  liable 
to  the  plaintiffs  for  damage  subsequently  resulting  to  the  goods 
from  their  not  being  dried,  although  the  defendants  were  so 
situated  that  it  was  impossible  for  them  to  dry  the  goods. 
So  they  would  have  been  liable  if  the  goods  had  been  accident- 
ally  burned. 
JgespoMi-  If  the   possessor   of.  a   chattel   uses    it  in   a  way  in  which 

'^fSnac.'^*"  ^®  ^^^  ^^  "&^*  *^  ^®  ^^f  ^^  permits  another  to  do  so,  he  must 
absolutely  prevent  it  from  being  lost,  destroyed  or  injured  in  the 
course  of  such  use.  Thus  if  a  thing  hired  for  one  use  is  put  to 
a  different  use,  e.g.  a  horse  is  hired  to  go  to  a  certain  place  and 
is  driven  to  another  place,  the  hirer  is  responsible  for  even  an 
accidental  injury  to  it  in  the  course  of  such  improper  use. 
And  if  a  bailee  negligently  allows  the  chattel  to  go  into  the 
hands  of  a  third  person  who  has  no  right  to  it,  he  is  responsible 
to  the  owner    if  it    is   wrongfrdly    taken   from  such  third  person 

by  a  stranger. 
Duties  to  re  799.     The   possc&sor   of  a   thing   may  be   bound   to  restore 

'*'       it   to    the    owner    when    his    right    of   possession    comes    to    an 
As  to  land.    end.      As  to  land   the  tenant's  duty   is   simply    to   quit    poases- 
Aatocbatteh.  sion,      As    to    chattels    there    is    a    farther    duty    of    restora- 
tion. 
Duty  of  800.    A    person    who    has    a    precarious    possession^    of    a 

possessor  to  chattel   must  restore  it  on   demand   to    the    person    having    the 

restore.  ^ 

right  of  possession. 


«  Sec  i  308. 
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A    person    who    bas    wrongful    poaBeaBion     of    a    diattel,    Baty  «)f  a 
or  whose    right    of  possession    has    oome    to    an    end    so    that  ^^^[.^4 
farther  possession  by   him    would  be    wrongful,   must   restore   it     ««t«^ 
at   once    without   demand  to  the    person  leaving  the    right   of 
possession.^ 

A  wrongful  possessor,  whose  possession  is  always  pre* 
carious,  is  therefore  subject  to  two  duties  to  restore,  one 
because  his  possession  is  precarious  and  one  because  it  is 
wrongful;  and  the  former  may  continue  to  exist  after  the  latter 
has  been  barred  by  the  statute  of  limitations.^ 

A  person  who  continues  in  possession  of  a  thing  after  he  Hoi<iingiii 
ought  to  restore  it  is  said  to  hold  in  mora.  ^ 

The  duty  is  not  necessarily  actively  to  deliver ;    it  is  enough    Manner  of 

"  ''  >'  '  o      restoration. 

if  the  party  bound  to  restore  places  the  chattel  in  a  proper 
and  reasonable  place  so  that  the  owner  can  oonvenieutly  and 
rightfully  take  it,  notifies  him  where  it  is  and  permits  him 
to  take  it;  e.g.  if  the  chattel  is  locked  up  in  a  box,  the  box 
must  be  opened ;  if  it  is  on  the  land  of  a  third  person,  his 
permission  must  be  obtained  for  the  owner  to  enter,  or  it  must 
be  brought  out  to  the  owner. 

The  possessor's  state  of  mind  is   of   no  importance.      If  he  'The  pom««- 

*  ■or'a  state  of 

refuses  to  restore  when  he  ought  to,  he  is  gmlty  of  a  breach  '°"^^' 
of  this  duty,  even  though  he  honestly  and  reasonably  believes 
that  he  has  a  right  to  refuse ;  e.g.  if  a  bailee  refuses  to  restore 
the  chattel  to  the  bailor,  erroneously  believing  that  he  has  a 
hen  on  it  for  services,  or  a  postmaster  refuses  to  deliver  a  letter 
to  the  person  to  whom  it  is  directed  because  he  mistakenly 
thinks  that  the  full  postage  has  not  been  paid. 

801.  A  possessor  is  sometimes  put  into  a  veiy  embarrassing  conflicting 
position  by  having  demands  made  upon  him  by  several  different  ofaSSldu* 
persons   each   claiming   to   be   the  true  owner  of  the  thing.      In 


7  This  duty  is  eetabUflhed  by  many  authorities  whioh  hold  that 
an  action  of  detinue,  which  was  the  appropriate  form  of  action  at 
common  law  for  enforcing  the  duties  in  thi<t  flection  (see  2  921),  will 
lie  against  such  a  pos.ses8or  without  any  previous  demand. 

8  See  8804. 

9  This  is  a  civil  law  term,  but  now  beginning  to  be  used  by  common 

law  writers. 
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each  a  case  at  common  law  he  had  no  ooorae  bat  to  make 
his  decision  as  best  he  could  and  take  his  chance  of  being  right, 
being  liable  to  an  action  by  the  true  owner  if  he  refused  to 
restore  the  chattel  to  him  or  deliyered  it  to  the  wrong  person.  It 
is  vexy  common  for  the  possessor  to  take  security  from  some 
one  of  the  daiments  and  deliver  the  chattel  to  him ;  though  he 
has  no  right  to  require  a  claimant  to  give  such  security.  Equity 
however  has  provided  a  better  remedy  by  what  is  called  an 
interpleader,  which  will  be  hereafter  described.^^^  Also  the 
The  possesBor  possessor,  if  he  is  in  good  faith  and  reasonably  in  doubt  as 
neutral  be-  to  the  rights  of  the  claimants,  may  if  he  chooses  remain  neutral 

tween  claim-  ^  . 

^^  between-  them,  and  without  actively  delivering  the  chattel  to 
either,  permit  either  to  take  it  on  his  own  responsibility.  Thus 
where  the  plaintiff  drew  some  logs  to  the  defendant's  saw-mill 
to  have  them  sawed,  and  a  third  person  came  and  took  them 
away,  claiming  them  as  his,  it  was  held  that  the  defendant 
might  rightfully  permit  this,  since,  if  he  had  refused  to  permit 
it  and  the  third  perbon  had  really  been  the  owner,  the  defendant 
would  have  been  liable  to  him. 
When  a  802.    A  demand   by   the   person    entitled   to   possession    is 

^^        necessary  before  suing  for  the  chattel,  when  the  possession  of  the 


party  subject  to  the  duty  is  rightful.  But  if  the  possession  b 
wrongful,  a  demand  is  not  necessary.      As  explained  in  §800  a 

Hoidin  over  wrongful  possessor  is  bound  to  restore  without  demand  but  a 
^■Mimr^  rightful  possessor  only  on  demand.  When  a  chattel  is  hired 
or  borrowed  for  a  fixed  time,  and  the  bailee  remains  in  posses- 
sion after  the  expiration  of  the  time  but  does  not  set  up  any 
adverse  claim  to  the  chattel,  the  bailor  may,  if  he  chooses,  treat 
the  continued  possession  as  being  by  his  permission  and  therefore 
rightful,  so  that  the  bailee  will  not  acquire  any  right  by  lapse 
of  time  but  the  bailor  may,  even  after  the  period   of  limitation, 

Ponenion  \sj  demand   the   chattel.      If  the  owner  of  a  chattel  is  induced  by 

boyer!"    fraud  or  duress   to   sell   it,    that   does   not   make   the   sale   void 

but  only  voidable,  so  that  the  possession  of  the  buyer  is  rightful, 

wiiftu  abuse  and    the   seller   must   demand    the   chattel   back   before   he   can 

^byuiepo*-^  suc  for  it.     If  the  possessor  wilfully   injures   or    uses   the   chattel 

■e«M>r. 


w  See  I  954. 
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in  ezceas  of  his  right  to  do  so,  the  owner  may  at  his  option 
treat  that  as  putting  an  end  to  the  nght  of  possession  and 
making  the  continuance  of  possession  wrongful ;  but  not  if  the 
possessor  injures  the  thing  by  mere  negligence.  Thus  if  a 
person  should  hire  for  six  months  a  river  steamer  not  fit  for 
sea  service,  and  should  send  her  on  a  sea  voyage  or  should 
take  out  her  machinery  and  use  her  as  a  hulk;  the  owner 
could  sue  at  once  to  recover  possession  of  her,  without  waiting 
for  the  six  months  to  expire ;  but  he  would  not  have  such  a 
right  if  the  bailee  should  merely  neglect  to  clean  the  machinery 
so  that  it  was  injured  or  should  carelessly  overweight  the  safety 
valve  so  that  the  boiler  burst 

If  while  the  possession  lasts  the  owner  assigns  his  ^^^^^^ 
rights  to  a  third  person,  the  possession,  whether  it  was  ^Ignei" 
rightful  or  wrongful  as  against  the  assignor,  is  deemed 
rightful  as  against  the  assignee,  so  that  the  assignee  can  not 
sue  for  the  chattel  until  he  has  made  a  demand  for 
it.  Thus  if  A  wrongfully  takes  B's  goods,  and  then  B  sells 
them  to  C,  0  can  not  have  any  action  against  A  till  he  has 
demanded  the  goods  of  him,  though  A's  possession  was  wrongful 
as  against  B  and  the  sale  by  B  to  C  was  valid  and  conferred 
upon  C  a  right  of  present  possession. 

803.  The  demand,  when  necessary,  must  be  made  by  the  J^^^jj»d^^P[«j 
party  entitled  to  possession  or  by  some  one  authorized  by  him  to™^'^™*^®- 
make  it,  upon  the  party  bound  to  deliver  or  some  one  authorized 
by  him  to  receive  a  demand.  Thus  a  demand  upon  a  servant 
who  has  the  custody  of  the  chattel  for  his  master  is  not  usually 
sufficient,  nor  a  demand  made  at  a  person's  dwelling  upon 
his  wife  in  his  absence  for  a  chattel  which  he  has  in  his  posses- 
sion and  which  is   in   the   house   at   the    time   of  the   demand,  Tim«,  place 

audmaDnerol 

it  not  appearing  that  he  was  keeping  out  of  the  way  to  d«™*««i- 
avoid  a  demand.  The  demand  must  be  made  at  a  reasonable 
time,  place  and  manner,  and  so  that  it  can  be  complied  with, 
or  could  be  if  the  thing  demanded  were  present.  Therefore  a 
demand  by  letter  is  usually  nugatory;  the  possessor  not  being 
bound  to  send  the  chattel,  there  is  nothing  which  he  can  do, 
and  he  may  disregard  the  letter.  However  the  person  upon 
whom  an  insufficient  demand  is  made  may  waive  the  insufficiency, 
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and  will  generally  be  oonadered  to  have  done  so   if  he   refuses 
delivery  upon  other  grouods. 
Effect  of  part-         804.     Generally  if  the  possessor  voluntarily  parts  with  the 

posMwion.  possession  he  does  not  thereby  free  himself  from  these  duties. 
Thus  where  the  defendant,  a  clergyman,  in  the  year  1859  took 
the  communion  service  of  the  church  into  his  possession  for 
safe  keeping,  and  in  the  same  year  wrongfully  sold  it,  and  in 
1870  the  church-wardens,  who  had  the  right  of  possession' 
demanded  the  possession  of  the  service,  and  on  his  failure  to 
comply  with  the  demand  sued  him  to  recover  it,  the  clergyman 
pleaded  that  the  wroi\g  was  done  in  1859,  and  that  therefore 
the  right  of  action  was  barred  by  the  statute  of  limitations. 
But  the  court  decided  that  although  there  undoubtedly  was  a 
wrong  committed  iu  1859,  yet  the  defendant  continued  subject 
to  his  original  duty  to  restore  on  demand,  which  was  not 
broken  until  the  demand  was  made  in  1870,  and  on  which 
the  period  of  limitation  did  not  begin  to  run  until  then. 

Exceptions.  805.     Theso   duties   are   subject   to   certain   exceptions  and 

qualifications,  the  most  important  of  which  are  the  following. 

Bailor  pre-  As   bctwoen    bailor    and    bailee    the    bailor   is   conclusively 

nunedto  be 

owner,      presumed  to  be  the  owner.     Therefore  the  bailee  can   not   refuse 

to  restore  the  chattel  to  the  bailor  at  the  end  of   the    bailment 

on    the   mere    ground    that  not  the  bailor  but  some  third  person 

has  the  right  of  possession;   in  technical    language,    he   can    not 

Claim  by  the  set  Up  any  ju8  tertU  against  the  bailor."     But  if  the  true  owner 

true  owner.  *^  /      •        •   i 

has  asserted  his  right  and  demanded  the  chattel  from  the  bailee 
or  forbidden  him  to  restore  it  to  the  bailor,  the  bailee  may 
and  should  yield  to  the  claim  of  the  true  owner  and  is  then 
absolved  from  his  duty  to  the  bailor. 

^fSf"  ut^i**  ^^^*  ^  *  person's  goods  have  come  by  his  own  wrongful 
ill  a  place,  act  q^  omissiou  into  a  place  of  which  another  has  possession, 
e.g.  if  A  wrongfully  places  his  goods  on  B's  land  or,  having 
been  a  tenant  of  the  land,  quits  possession  at  the  end  of  his 
tenancy  and  leaves  them  there,  not  only  has  he  no  right  to 
enter  and  retake  them  without  the  consent  of  the   nossessor   of 


left 


u  See  a  similar  role  as  to  leased  land  in  2  ^8*    See  also  1 309. 
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ihe  place,^  bat  probably  the  latter  owee  him  no  dnty  either 
to  deliver  the  goods  to  him  or  to  permit  him  to  enter  and 
take  liiem. 

807*     When  the   possession  is  precarious   either   party   has  Termination 

.of  precarious 

a  right   to   put   an   end  to  it,  the  bailee  as  well  as  the  bailor.   possessioD. 
If  the  possessor  himself  desires  to    terminate   the    possession,    he  Duties  of  the 

possessor. 

should  use  due  care  to  notify  the  party  entitled  to  the  possession 
of  his  intention  and  give  him  an  opportunity  to  take  the 
chattel.  If  the  latter  after  such  notice  or  reasonable  endeavor 
to  give  notice  does  not  do  so,  the  possessor  may  store  it  in 
some  proper  place  at  the  other's  risk  and  expense,  and  so  free 
himself  from  all  further  duty  in  regard  to  it* 

808*  If  any  possessor  who  is  bound  or  has  a  right  to  Refusal  of 
surrender  the  chattel  to  the  person  entitled  to  the  possession,  oei?e. 
ntakes  an  actual  tender  of  it  to  the  latter  at  a  proper  time 
and  place,  and  the  latter  refuses  to  receive  it,  the  possessor 
has  performed  his  duty^^  and  may,  if  he  pleases,  simply  abandon 
the  thing,  e.g.  put  it  out  of  his  house  into  the  street  and 
leave  it  there  If  however  he  prefers  to  keep  it  in  his  posses- 
sion, his  continued  possession,  though  without  such  tender  it 
would  have  been  wrongful,  is  rightful  but  precarious. 

809.  When  a  demand  for  the  possession  of  a  chattel  is  Doubt  as  to 
made,  if  the  possessor  who  is  bound  to  deliver  upon  demand  demancfcr. 
has  any  bona  fide  and  reasonable  doubt  as  to  the  authority 
of  the  person  making  the  demand,  he  is  entitled  before  com- 
plying with  it  to  a  reasonable  time  and  opportunity  to  inves- 
tigate, and,  although  no  proof  of  the  authority  of  the  person 
making  a  demand  need  be  given  unless  it  is  asked  for,  he  may 
require  the  person  who  makes  the  demand  to  furnish  reasonable 
proof  of  his  authority  or  at  least  to  inform  him  where  he  can 
find  out  about  it  This  does  not  mean  that  the  possessor  h;i8 
a  right  to  retain  the  chattel  until  he  is  actually  satisfied  in  his 
own  mind  of  the  rightfulness  of  the  demand  made  upon  him, 
but  only  that  he  must  be  given  reasonable  proof  or  a  reasonable 
opportunity  to  satisfy  himself^ 


13  See  2  740. 
1»  See  {  772. 
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Immediate  If  for  AXij  reasou  without  fault  on  the  part  of  the  fioasessor 

imposBibfe.  he  is  unable  to  make  deliveiy   immediately    upon    the   demand, 

e.g.   if  the  chattel   is  then  in  some  other  place,  he  may  have  a 

reasonable   time    after   the    demand    in    which    to   deliver ;    and 

in   that   case    he    ought    to   inform    the    other   party    when    and 

where  he  will  do  so. 

DeiiTenr  810.     The   possessor   is   excused   from   the    duty  to  deliver,. 

if  delivery  has  become  impossible  by  reason  of  something   which 

happened    without    his    fault    while    his   possession    was   lawful  ; 

e.g.  if  the  chattel  is  accidentally  destroyed  or  taken  from  him  by 

a  third    person.      But   he    is    not   excused    by   any   thing   which 

happens    after    he    ought    to    have    delivered    and   while    he    is 

holding  in  mora. 

Gronndsfor  811.     As  a  general   rule    a    person    who    refuses   upon    one 

refusing  to  _ 

deliver,     ground    to    deliver   a    thing   may   afterwards  justify    his   refusal 

upon  a  different  ground.      For  example    if  A   has    possession    of 

B's   goods   and,    B  having  demanded  them,  refuses  to  give  them 

up  asserting  himself  to  be  the  owner,  and  B  sues  him  to  recover 

them,  A  may  defend   himself  by  proving    that    he    had   a    lien 

upon    them.      But  if  the  reason  given  for  the  refuj^al  is  not  the 

waiTerof    Want  of  authority  of  the  person  making  the  demand,  the  insuffi- 

fances.      cicucy  of  the  demand  itself  or  the  need  of  time  to  comply  with 

it,  all  those  grounds  of  refusal  are   deemed   to   be   waived   and 

can  not  be  afterwards  relied  upon  to  justify  the  refusal. 

Bailment  of  812.     Bailment,  as  already  explained,   may   be    of  service*? 

as  well  as  of  chattels. 
underukiQgs  As  a  general  rule,  and  apart  from    contract,    a   person    who 

to  render 

aerricea.  undertakes  to  render  any  service  to  another  is  not  bound  to 
{)erform  his  undertaking  at  all,  or  may  perform  a  part  and 
leave  the  rest  undone.  Thus  where  the  plaintiff  and  defendant 
were  joint  owners  of  a  vessel  which  they  desired  to  have  in.sure<l, 
and  the  defendant  undertook  to  attend  to  the  matter  and 
procure,  the  insurance,  telling  the  plaintiff  that  he  could  rely 
upon  his  doing  so,  but  omitted  to  attend  to  it,  so  that,  the 
vessel  afterwards  being  wrecked,  the  plaintiff  lost  the  value  of 
his  share,  it  was  decided  that  the  defendant  was  not  liable 
to  the  plaintiff.  There  being  no  contract  between  them,  the 
defendant's  voluntary  undertaking  imposed  no  duty  upon  him. 
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813.    But   if  a   person   undertakes   to   render    servioee   forDotyofbaiiM 

of  Mrricaik 

another  and  actually  enters  upon  the  performance  of  his  under- 
taking, he  must  use  due  care  to  pertbrm  what  he  does  do  in  a 
proper  manner,  and  he  must  not  abandon  the  performance  in  an 
unreasonable  manner  so  as  to  cause  damage  to  the  other  party 
thereby.  Thus  if  a  physician  undertakes  to  treat  a  poor 
()atient  without  pay,  he  is  nevertheless  bound  to  use  due  care 
and  skill  in  his  treatment,  and  he  ought  not  to  quit  suddenly 
•and  without  warning  at  a  critical  moment,  e.g.  in  the  middle 
<£  an  amputation,  when  his  place  could  not  be  supplied  and 
•damage  would  result 

The  defendant,  a  teacher  in  a  public  high  school,  was 
employed  by  the  oomuiittee  whose  business  it  was  to  examine 
^iudidates  for  admission  to  conduct  the  examination  for  them. 
The  plaintiff  applied  for  admission  and  answered  the  questions 
propounded  in  such  a  manner  as  to  entitle  him  to  be  admitted ; 
but  the  defendant,  either  intentionally  or  negligently,  reported 
him  as  having  failed.  It  was  held  that  he  had  a  good  cause 
<yi  action  against  the  defendant,  the  court  thinking  the  teacher's 
conduct  a  breach  of  this  duty.  So  it  has  been  decided  that 
even  when  a  railroad  company  was  not  bound  to  keep  a 
flagman  at  a  highway  crossing  to  warn  travellers  of  ap- 
proaching trains,  yet  if  it  did  keep  one  there  it  was  responsible 
for  his  negligence  in  failing  to  give  warning. 

In  order  that  a  person  may  be  considered  as  havinc;  under-  For  whom 
taken  to  render  a  service  for  another,  it  is  not  necessary  that  nndortakm. 
there  should  be  any  sort  of  a  contract  between  them,  express 
or  implied,  as  is  shown  by  the  examples  above  given.  There 
may  even  be  a  contract  between  the  person  subject  to  the  duty 
and  some  person  other  than  the  one  to  whom  the  duty  is  owed,  as 
in  the  case  of  the  erroneous  report  on  the  result  of  an  examina- 
tion, where  there  probably  was  a  contract  between  the  committee 
and  the  teacher.  So  if  a  husband  hires  a  physician  to  attend  his 
wife,  doubtless  the  woman  can  have  an  action  directly  against 
the  physician  for  any  negligence  in  his  treatment  by  which  she 
is  injured.  On  the  other  hand  it  is  not  enough  that  a  persom 
may  be  benefited  by  the  performance  or  injured  by  the  non- 
{)erformauce    of   the    act    to    enable    it    to    be  said   that  it   was 


ft  . 


ODdertaken  for  him;  Thus  where  a  city  was  authorized ,  hot  not 
required  by  its  charter  to  oiganize  a  fire  defmrtment  and  provide 
appliances  for  putting  out  fires,  but  negligently  provided  defective 
and  insufficient  fire-engines  and  hose,  entfiiated  their  management 
to  incompetent  men  and  failed  to  provide  a  sufficient  supply  of 
water,  in  consequence  of  whidi  a  fire  was  not  extinguished  but 
spread  to  the  plaintiff's  house  and  burned  it,  it  was  held  that 
the  plaintiff  had  no  cause  of  action  against  the  city.  It  could 
not  be  considered  as  employed  for  the  plaintiff  to  put  out  fires. 
There  seems  to  be  no  general  rule  to  determine  for  whom  the 
performance  is  considered  to  be  undertaken,  and  the  questioD 
has  been  found  one  of  much  difficulty. 
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CHAPTER    LIII. 

COMMON  CAKRIEBS  AND  INNKEEPERS. 

814.    Common   camera    and    innkeepera    are  bafleea,    andJ^SuSS 
have   similar   duties   to    those   of  other   bailees.      But   they  are 
also  subject  to  certain  special  duties  stricter  than  those  of  bailees 
in  general,   which   are   said   in   the   old   books   to   arise    by  the 
custom  of  the  realm  or  the  custom  of  England.^ 

A  common  carrier   is   a   person    who   holds   himself  out   as  ^"^^  ■^®^'*™- 
carrying  on  a  regular  trade    of  transporting   passengera   or  goods 
or  both   for   the   pubhc   generally   for   hire,    such   as   a  railroad 
company,  the  proprietor  of  a   stage   coach,    a   cabman   or   truck- 
man  or  an  express  company.' 

A    private    or    special   carrier  is   one   who  carries   once  or  PriTatrtcar. 
occasionally,  not  as  a  regular  business  or  for  the  public  generally. 
He   is   a  mere  bailee,  having  no  special  duties. 

816.    A   common   carrier    differa   from  tradesmen  generally  c^w^'d'Sy 
in  not  being  permitted  to   select   his   own   customera   or   fix  his    ***^**''^- 
own  chaiges.     He   is    bound  to  cany  for  all  persons  who  request 
him  to  do  so  and  who  pay  or  tender   the   price    of  the  carriage, 
so  long  as  he   has  room   in   his    vessel   or  vehicle  and  facilities 
for  handling  the  business.     But  a  common  carrier  is  not  required  wbatfacin- 

'^  ^  ^  ^  *  tie«  he  nniat 

to  furnish  any    greater   facilities    than   he   chooses   or   to  consult    provide. 
the  convenience   of  the   public  in   his   times   of  running  or  the 
manner    of   doing    his    business.      A    stagecoach    proprietor    for 
instance  may  run  as  small  a   coach   and   run   it   as  infrequently 
as  he  pleases,  no  matter  how  many   persons  there  are  who  want 
to  go  by  it.      However  it   is   held   in    the  United  States  that  a  carriem  hav 
carrier    who    has    received    special   franchises   or  privileges  from    p»'ivii«ifei. 
the  state,    such   as   a   railroad   or   ferry   company,    must  provide 
facilities  sufficient  reasonably  to  accommodate   the  ordinary  traffic 
seekilig  to  go  by  his  line ;    a  railroad  company  for  instance  must 
run  a  sufficient  numl)er   of  trains    and   have   proper   stations  at 

1  HolmeB,  Common  Law,  LecU  v. 

s  As  to  ships  being  common  carriers,  see  i  842. 
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Btffbtto    convenient  places.     A  earner  may  refuse  to  receive  as  a  passenger 

***lS>dJ!°*  a  person  who  is  drank  and   disorderly,   has  a  contagious  desease, 

is  filthy  and  obnoxious   to   other   passengers   or   for   any   reason 

is  unfit  to  be  carried,  or  may   reject   goods   which  are  dangerous 

or  improperly  packed  or  such  as  he  does  not  hold  himself  out  as 

willing  to  cany. 

BcasocabiA  Ho  must  canj  for  all  persons   at   reasonable   rates.      He   is 

not,  however,  bound  to   chaige    the    same   rates   to   all   persons, 

provided  his  charges  in  any  case   do    not  exceed  what  is  reason- 

FBjxDentixi  able.*     Becauso    he   can    not   reiuse   to  carry,  he  has  a  lisht  to 

advance.  ./ '  o 

demand  his  pay  in  advance,  contrary  to  the  general  rule  that 
services  are  not  to  be  paid  for  till  they  have  been  rendered; 
and  if  he   does   not   choose   to   do   so,    he   has   a   common  law 

Corrier»«ueo.  possessory  licu  ou  the  goods  which  he  carries  to  secure  his  pay, 
and  need  not  deliver  the  goods  till  he  is  paid.  But  he  has 
no  such  lien  on  a  passenger,  and  can  not  detain  or  imprison 
a  passenger  to  compel  him  to  pay  his  fare.  Imprisonment  for 
debt,  even  under  the  judgment  of  a  court,  is  not  now  allowed, 
Freight  still  less  private  imprisonment.  "Hia  compensation  for  the  carriage 
of  goods  is  called  freight.^ 

^^prom/aJT*^  A  carrier  who  receives  goods  to  carry  must  forward  them 
promptly  unless  prevented  by  circumstances  beyond  his  control. 
A  strike  of  his  own  servants  will  not  excuse  him,  because  it 
is  his  business  to  have  proper  and  sufficient  servants;  but  for 
a  delay  caused  by  mob  violence,  whether  or  not  the  mob  be 
composed  of  his  own  former  servants  who  have  gone  out  on 
strike,  he  is  not  responsible.  If  he  receives  goods  knowing  that 
for  any  reason  he  can  not  forward  them  promptly,  and  without 
informing  the  shipper,  he  is  liable. 

Tbecerrier's  gjg,     A  commou   Carrier   is   absolutely   responsible   for   the 

ftjpTOods!^  safety  and   safe   transportation    and   delivery   of  goods  entrusted 

to    him.      He   is    said    to    be   an   insurer   of  them.      It  is  not 

enough  that  he  uses  due  care,  or  even  extreme  care,  about  them 

8  So  is  the  weight  of  authority,  though  there  are  decisiona  holding 
that  he  is  bound  to  charge  the  same  rat«  to  all  persons  for  the  same 
services.    In  some  places  this  la  r^;ulated  by  statute. 

^  In  commou  parlance  the  word  freight  is  also  employed  to  denote 
the  goods  carried. 
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like  an  ordinary  bailee.  He  \b  liable  if  they  are  lost,  destroyed 
or  injured  by  mere  accident,  without  his  fault,  as  by  accidental 
fire,  or  by  the  wrongful  conduct  of  third  persons,  as  by  thieves, 
robbers  or  rioters.* 

To   this   strict   liabQity   of  the    carrier    there    are    however -E^fi^pM^^"' to 
certain  exceptions,  either  by  law  or  by  contract  »trict^uabii- 

By  law  he  is  exempted  from  liability  for  a  loss  caused 
by  the  act  of  Gtod  or  of  the  public  enemy.  The  expression  ActofOod. 
''  act  of  God ''  means  some  sudden,  violent  and  unusual  operation 
of  the  forces  of  nature  causing  damage  without  the  cooperation 
of  human  acts;  for  instance  lightning,  earthquakes,  unusual 
storms  and  floods  or  untimely  and  severe  frosts,  but  not  ordinary 
winds  and  currents  or  inundations  that  occur  regularly  at  certain 
times  and  can  be  counted  on  beforehand.  Nor  if  a  vessel  is 
cast  away  in  a  storm  by  bad  seamanship  is  it  the  act  of  God ; 
because  human  agency  has  cooperated.  However  there  is  much 
conflict  among  the  decisions  as  to  exactly  what  is  comprehended 
under  this  name.  Public  enemies  are  persons  carrying  on  regular  ^^^l^ 
war  against  the  carrier's  government,  not  for  instance  robbers, 
mobs  or  rioters.  But  pirates  are  hostea  humani  generis,  and 
are  reckoned  public  enemies. 

A    carrier    also    is    not   responsible   for    losses    due    to    the  P«>porvioe 

'^  ol  gooda. 

"proper  vice'*   or  inherent   qualities   of  the   goods    carried,    for 
exauiple   if  a   cargo   of  fruit   rots   on   the   passage   or   animals 
sicken    and    die,    or   to   the   fault   of  the   shipper,    as  breakage  ^'Jjjp^/^* 
from  bad  packing. 

817.     A  carrier  may  also   limit   his    liability   by   a  contract  ijjjjJ.^«og  <>* 
with   the   shipper  to   that    effect.      Several   different   views   have     oontmcu 
been  taken  by  the  courts  of  such  contracts,  as  follows. 

(1)  That  any  contract  by  which  a  carrier  attempts  to 
limit  his  common  law  liability  is  against  public  policy  and 
void. 

s  Various  reasons  have  been  given  for  this  strict  mle,  moHdy  mere 
gnewwork.  The  fact  seems  to  be  that  it  is  a  survival  of  what  was 
once  the  rule  in  all  cases  of  bailment  (see  2  7%),  but  why  it  survived 
in  this  particular  case  is  probably  not  now  known.  The  courts  at 
preecnt  disfavor  the  rule  and  are  inclined  admit  exceptions  to  it 
freely. 
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(2)  That  a  carrier  may  by  contract  firee  himself  from  his 
dtrict  liability  as  an  insurer  but  not  from  his  duty  to  use  due 
c^e  for  thb  goods ;  that  is,  that  he  can  not  contract  against 
responsibility  for  the  negligence  or  wilful  misconduct  of  himself 
or  his  servants. 

(3)  That  a  carrier  may  contract  for  exemption  from 
responsibility  for  any  loss  or  damage  except  from  his  personal 
wilful  or  criminal  conduct,  but  that  a  contract  will  not  be 
construed  to  exempt  the  carrier  from  responsibility  for  his  own 
or  his  servants*  fault  unless  it  expressly  and  in  terms  says  so, 
mere  general  words,  such  as  ''loss  or  damage  from  any  cause 
whatever,"  will  not  suffice. 

The  first  rule  prevails  at  present   in   only  a  very  few  places. 
The  second  and  third  have  obtained  about  equal  acceptance. 
^A™**?.***'?  «>'  A   mere   notice    of  the    terms    on    which    the    carrier    will 

liability  by 

notice,  reccive  goods  will  not  amount  to  a  contract  which  will  relieve 
him  from  his  liability  unless  assented  to  by  the  shipper  at  the 
time  of  making  the  contract.  Thus  if  a  carrier  hangs  up  a 
written  notice  in  his  office  or  publishes  it  in  a  newspaper,  and 
afterwards  receives  goods  for  carrier  from  a  shipper  who  has 
not  seen  the  notice,  or  if  after  receiving  the  goods,  and  therefore 
after  the  contract  of  carriage  has  been  completely  made,  the 
carrier  gives  the  shipper  a  receipt  vrith  printed  conditions  on 
the  back  or  margin,  there  is  usually  no  contract  But  if  a 
shipper  with  knowledge  of  the  terms  of  such  a  notice  should 
deliver  goods  to  the  carrier  without  objecting  to  the  terms,  he 
statutoTy    would  generally  be  considered  to  be  bound  by  them.     In  Enorland 

refrulations  in       ^  ®  "^  •'  *^ 

England,    ^his   subjcct   is    rcguIatcd   by   statute,    and   contracts    to   exempt 
carriers  from  liability  must  in  most  cases  be  in  writing  and  signed 
by  the  shipper. 
Corrierfidnty         gig.     At   the   BTiA   of  thc    trausit   the  carrier  must  deliver 

to  deliver. 

the  goods  to  the  person  entitled  to  receive  them.  If  he  delivers 
to  the  wrong  person,  even  by  mistake  and  after  making  every 
MiBdeiiTery.  possible  effort  to  find  out  the  right  party,  and  even  though  he 
is  deceived  by  the  fraud  of  the  person  to  whom  he  delivers, 
he  is  responsible  for  the  value  of  the  goods.  He  delivers  to 
any  one  at  his  peril. 
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Ab  to  the  place  of  delivery,  whether  the  carrier  mast  take  rincoof.iciiT- 
the  goods  to  the  consignee's  house  or  place  of  bcudness  or  whether 
the  consignee  must  come  to  the  catrier's  station  or  landing 
place  and  get  them,  and  whether  in  the  latter  case  the  carrier 
must  give  notice  to  the  consignee  of  their  arrival,  depends 
partly  upon  usage,  and  the  rules  are  different  in  different  places. 
Generally  a  carrier  by  water  need  only  deUver  at  the  water's 
edge  at  a  proper  landing  place,    and    a    railroad    company  at  its 

r 

own    station.      An    express    company    ought    to    deliver    at    the 
consignee's  residence  or  place  of  business. 

819.  When  the  carrier   has   done   all   that  he  could  or  all  I'niiiifv  to 
that  he  was  bound  to  do  to  make  delivery  but  has  not  succeeded, 

as  for  instance    if  the   consignee    can    not   be    found,  or  refuses 

to  receive  the  goods,  or  does   not  come   and   take  them  as  soon 

as  he  ought,  or  refuses  to   pay   the    freight    so   that   the   carrier 

retains  them  by  virtue  of   his    lien,    the   carrier   is   said  to  hold    Hoimnsfni 

the  goods  no  longer   as   carrier   but   as   warehouseman  or  bailee.       ^"'^'^ 

He  is  then  responsible  only  like  an    ordinary  bailee  for  due  care, 

and  is  freed  from  his    strict   liability   as   an   insurer,    so   that  if 

the   goods    are   lost,    destroyed   or   injured   without   his   fault  he 

is  not  answerable   for   them.      Or   he    may    if  he   chooses   store  stomjr^  of  tu© 

the  goods  in  some  proper  place  at   the   risk   and    expense  of  the 

owner,  and  rid  himself  of  all  responsibility  for  them. 

820.  A    common   carrier   of  passens^ers   is   not   an  insurer    carrior'g 

"*■  ^  duties  n»  to 

of  his   paseenojers'    safety.      He    is   bound   to   use  extreme   caro*^^«  •'^^"♦'  <>' 
not  merely  ordinary  care,  as  to  the  manner  of  the  transportation 
and    as    to    the    condition    of   his   appliances   which   are  directly 
used  in  transportation  and  from  the  defective  condition  of  which 
danger  to  his  passengers    may   reasonably   be    apprehended,    such 
as  the  bridges,  tracks  and  rolling-stock   of  a  railroad,  or  a  stage- 
coach used  for    carrying   passengers.       It  was   held   in    some  old 
cases  that  he  was   under   an    absolute   duty  to   furnish   a   road- 
worthy  vehicle;    but   it   is  now  settled  that   his   duty   is    only  to 
use  extreme  case  in  that  respect.      But  he  is   responsible  for   an  sp«r<;n8iwi- 
injury   to   a   passenger    caused   by    a    defect   in    such    appliances  °*^®'^'  ^'^^' 
due    to    want   of  skill   or  to  negligence  in  the  process  of  manu- 


«  See  J  297. 
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facture,  although  he  himself  was  not  the  maker  but  bou^t 
the  appliances  from  a  reputable  maker,  and  the  defect  was  one 
which  he  could  not  have  detected  by  a  careful  inspection.  Thus 
if  a  railroad  company  buys  a  car  from  a  car-builder  for  use 
on  its  road^  and  there  is  a  hidden  flaw  in  one  of  the  wheels 
whose  existence  is  due  to  negligence  in  casting,  and  the  com- 
pany's servants  carefully  examine  the  car  before  putting  it  into 
use  but  can  not  detect  the  flaw,  and  the  car  breaks  down 
because  of  the  flaw  and  a  passenger  is  injured,  the  railroad 
company,  though  entirely  free  from  blame,  is  responsible 
for  the  injury.  This  is  often  expressed  by  saying  that  a 
carrier's  appliances  must  be  as  safe  as  human  care  and 
skill    can    make    them;     though    that    statement    is    not    quite 

^iTw  in°en-'  ^^^"rate.      The    carrier   however   is    not    bound    to   adopt    every 

^^°''      new   invention   in  the  way  of  appliances  as  soon  as  it  is  brought 

out,  even  though   it   is   better   and  safer  than  what  he  is  using. 

He  is  justified  in  using  such  appliances  as  carriers  generally  nse. 

A     common     carrier     is    absolutely    bound    to    protect    his 

si^m"^!.^!.  passengers    from    ill-treatment   by   his   own   servants,    which    is 

'paJaeiSeir' contrary  to  the  general  rule  that  a  master  is  not  liable  for 
want<^n  and  intentional  wrongs  committed  by  his  servants.^ 
He  may  make  reasonable  rules  for  the  r^ulation  of  his  passengers, 

Roverament  and  may  expel  them  if  they  refuse  to  conform  to  such  rules. 

He  may  limit  his  liability  by  a  contract  with  his  passengers. 

I'ljUjWon  of  Generally   a    railroad    ticket    or    a    baggage    check    is    not   a 

contract,    contract  but  a    mere   voucher   or  receipt,    and   anything   printed 

upon  it  purporting  to  limit  the  carrier's   liability  is  in  the  nature 

Tickeu  and  of  a  noticc,  and  will   not   have   any    effect   unless  the  attention 
checks.     Qf  jjjig    passenger  is  called  to  it  or   he   has   knowledge    of    it  at 
the  time  of  making  his  contract  of  carriage  and  assents  to  it. 

eai^^^S^  ^6  duties  of  a  common  carrier  are  the  same  to  a  passenger 

who  is  carried  free  as  to  one  who  pays  fare ;  but  if  a  passenger 
accepts  a  free  pass,  any  conditions  or  Umitations  of  the  carrier's 
liability  contained  it  have  the  force  of  contracts. 

^{SJSJJSJ*  821.     As  to  a  passenger's  baggage,  the  duties  of  the  carrier 

are    those    of  a   carrier   of  goods.      Baggage   includes  only  such 

7  See  i  1006. 
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things  as  passengers  usually  carry  with  them  for  use  on  the 
journey  or  for  use  during  a  short  stop,  as  when  a  person  goes 
to  visit  a  friend.  This  includes  a  reasonable  sum  of  money 
for  use  on  the  journey.  But  a  lai^e  sum  of  money,  or  samples 
of  merchandize  or  presents  for  friends  carried  in  a  passenger's 
tnink  are  not  baggage,  and  the  carrier  is  not  an  insurer  as  to 
those  unless  he  has  agreed  to  be.  He  is  only  responsible  as  a 
gratuitous  bailee,  and  not  even  so  if  such  things  are  carried 
by  a  passenger  secretly  without  the  carrier's  consent.  Generally 
by  custom  ba^age  is  carried  free,  but  the  carrier  may  limit 
the  quantity  of  baggage  which  he  will  thus  carry  and  require 
the  passenger  to  pay  freight  on  any  excess. 

822.  When,    as    is   often    the    case,   sleeping   cars   do    not  sieepini?  car 

companies. 

belong  to  the  railroad  company  to  whose  trains  they  are  attached 
but  to  a  separate  company  from  whom  the  railroad  comptmy 
hires  them,  the  sleeping  car  company  is  neither  a  common 
carrier  nor  an  innkeeper,  even  though  it  sends  its  own  servants 
to  take  charge  of  the  cars.     It  is  a  mere  bailee  of  services. 

823.  A    telegraph   company   is   not   a   common   carrier  of   Teiegfraph 
messages,  but  a  mere  bailee  of  services.      Generally   its  contract 

is  made  with  the  sender  of  the  message,  not  with  the  receiver. 
If  a  message  is  sent  incorrectly  or  never  delivered,  and  damage 
thereby  eilsues  to  the  person  to  whom  it  is  sent,  it  is  held 
in   England  and  in  some  of  the  United  States  that   that   person  R-ghta  of  th* 

_  ,  ,  ,        ,  person  to 

has  no  remedy  agamst  the  company,  because  he  has  no  contract  whom  o  mes 
with  it,  unless  indeed  the,  sender  happens  Jo  be  his  agent 
so  that  he  is  a  party  to  the  contract.  But  in  many  cases 
in  the  United  States  the  company  has  been  held  Uablo 
to  him,  either  on  the  ground  that  the  contract  was 
made  for  his  l^nefit,  or  that  the  company  had  undertaken  to 
perform   a    service   for   him    and    had  thus   come   under  a  duty 

to  him. 

824.  An  innkeeper   is   a    person   who  holds  himself  out  as  innkeepers. 
carrying  on  a  regular  business   of   keeping   a   public    inn  for  the 
reception  of  travellers   or   transient   guests    and   furnishing    them 

with  lodging  and  food  for  a  price.  An  inn  is  distinguished 
from  a  boarding  house,  which  does  not  regularly  receive  transient 
guests,    and   also   from    a    lodging    house,    which    furnishes   only 
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lodging  and  not  food,  and  from  an  eating  house  or  liquor 
saloon,  which  does  not  furnish  lodging.  A  summer  hot4;]  at  a 
watering  place  has  been  decided  to  be  a  boarding  house  rather 
than  an  inn.  But  an  innkeeper  may  take  boarders  as  well  as 
guests. 
An  innkeeper         Au    innkeeper   must   receive    as   a   sniests   any   person    who 

mast  receive  *^  o  ^      x 

guesta.  applies  to  be  received,  so  long  as  he  has  rxDom  in  his 
inn.  But  like  a  carrier  he  may  reject  a  person  who 
comes  in  an  unfit  condition;  and  taking  boarders  is  optional 
with  him.  He  may  expel  a  guest  for  gross  misconduct  or  for 
refusal  to  pay  for  his  accommodation  or  to  comply  with  the 
Rofwonnbie  rcasouable  rules  of  the  inn.      He   can    only   charK<^    a  reasonable 

charges.  "^  ^ 

price    for    entertainment    and    may    demand    pay     in     advance. 

'""ikS'^"  He    has    a    lien    for    his   pay    on   all  goods  which  a  guest  brings 

to    the    inn,    and    may    detain    them    till   he     is    paid.      But 

he  can  not  detain  the  person  of  the  guest.* 

ityYo^^giest's         ^^^^  *  commou  Carrier   an    innkeeper   is   an   insurer  of  the 

^^  '•      goods   of  his    guest,    not   merely   of   baggage    but   of  all    goods 

which  he  permits  the  guest  to  bring  to  his  inn.     He  is  answerable 

for  them   if  they   are   injured,    lost   or   destroyed    even    without 

his  fault,  as    by    theft   or    accidental   fire,    but   not   for   the    act 

of  God  or   the    pubhc    enemy,    the    proper   vice    of  the  goods  or 

the  fault  of  the  guest  himself  or   of  a   companion   of  the  guest 

de*'*BUof    ^'^^  comes  to    the    inn    with   him.      At   present   it   is   generally 

wiiiabieB.    enacted  by  statute    that   if  an   innkeeper   provides   a  safe  place 

of   deposit   in    the    inn    for   money^   jewellery    and    other    small 

articles  of  value  and  notifies   the   guests   that   they   may  deposit 

their    valuables   there,    he    is   freed  from    liability    for    all    such 

articles  as  are  not  so  deposited. 

•  See  2815. 
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CHAPTER    UV. 

SHIPPINa. 

825.  A  ship  is   a   chattel   and    the    sabject    of  ordinarr    shipitw 
property    rights.      Bat    the    rules    regarding    snips    and    persons 
connected  with  them  are  in  some  respects  peculiar,  being  derived 
mainly  from  the  maritime  law  though  adopted  to  a  large  extent 

by  the  common  law  courts. 

A   ship   like    a    person    has   a   nationality,    and    her    legal  N»uonainjro« 
ownership  must   be  vested  in  persons  of  the    same    nationality. 
Thus  an  American   ship   must   be    owned   entirely   by   American 
citizens.     The   United   States,    like  most  nations,  does  not  allow  coaatinB-tado 

'  '  of  the  United 

foreign  vessels  to  engage  in  its   coasting   trade,  that  is,  to  carry      8<»t««- 

goods   or    passengers    between   two    American    ports;    but   trade 

between   the   United    States   and    foreign   countries   is   open    to 

vessels  of  all  nationalities.     A  ship  has  also  something  resembling   ^^|^*p'J^ 

a   domicile.     She  is   registered  as  belonging  to  a  particular  port. 

The   raster  of  a   ship   is   an   official  record  kept  at  her  home    t^®"^*« 

port  of  her  description  and  of  property  rights  in  her. 

826.  Contrary  to  the  general  rule  as  to  chattels,  a  transfer  Transfer  of 
of  the  ownership  of  a   ship   must   be   by   a   written  bill  of  sale 

and  must  be  entered  in  the  ship's  register.  In  the  United 
States  a  transfer  not  so  made  is  valid  between  the  parties,  but 
is  void  as  against  the  creditors  of  the  registered  owner  and 
purchasers  from  him  in  good  faith  and  for  valuable  considera- 
tion. The  original  bill  of  sale  from  the  builder  of  the  ship  Grand  mu  of 
to  her  first  purchaser  is  called  the  grand  bill  of  sale. 

827.  Ships  are  oftener  than   other   kinds   of  property  held  Co-ownenhip 
in  common   ownership.      In   England   a   ship    is   deemed   to   be 
divided  into  sixty  four  shares,   and   no   one   may  hold  a  fraction 

of  a  share ;   but    in   the    United   States   the   ownership   may  be 
held  in  any  proportions. 

The  rights  of  co-owners  under  the   maritime    law   as  to  the   PoM6«ion 

,  .  andnteofthi 

possession  and  use  of  the  ship   are   different   from   the   common      "^^ 
law  rights  of  co-owners  of  other  chattels.     If  the  owners  can  not 
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agree 


the  cx)urt  of  admiralty  will  give  the  possession  of  the 
ship  to  the  majority  in  value  of  the  owners  and  authorize  them  to 
employ  her  "  upon  any  probable  design/*  that  is,  in  any  reasonable 
employment,  on  their  giving  security  to  the  minority  for  the 
safety  of  their  interests.  Those  of  the  owners  who  engage  the 
ship  in  any  undertaking  or  adventure  become  partners  for  that 
adventure  in  her  use,  and  must  contribute  in  proportion  to  their 
interests  toward  her  outfit  and  the  other  expenses  of  the  voyage, 
and  share  the  losses  or  profits  in  the  same  proportions.  But 
the  dissentient  minority  do  not  participate  in  the  chaises,  risks 
or  gains  of  that  adventure.  But  in  the  ownership  of  the  ves^•el, 
Co-owne«not  as   distinguished   from   her   use    in    a   particular   adventure,    the 

partners* 

co-owners  are  not  partners,  and  therefore  one  has  no  general 
authority  to  order  supplies  or  repairs  for  the  ship  and  bind  the 
others  for  their  payment.  A  contrary  rule  however  prevails  in 
the  courts  of  law  and  equity  in  some  of  the  United  States, 
the  co-owners  being  treated  as  partners. 

828.  Ships  like  other  chattels  may  be  pledged  or  mortgaged. 
Mortgages  should  be  entered  in  the  register  like  other  transfers. 
But  the  most  important  -kind  of  liens  to  which  ships  are  subject 
are  maritime  liens.  A  maritime  lien  is  a  right  in  the  nature  of  a 
hypothecation  created  by  the  rules  of  the  maritime  law  against  a 
ship  and  the  freight  which  she  may  have  earned,  and  in  some 
cases  against  the  cargo  of  a  ship  or  other  property  at  sea.  It  is 
enforced  by  a  peculiar  kind  of  action  known  as  an  action 
in  rem^  brought  in  a  court  of  admiralty  against  the  ship 
herself  or  against  the  property  subject  to  the  lien,  in  which 
action  the  court  will  sell  the  ship  or  other  property  and  out 
of  the  proceeds  pay  the  claim  to  secure  which  the  lien  is  created. 
Such  liens  can  not  originate  on  shore,  but  if  a  lien  has  once 
attached  at  sea  it  will  not  be  devested  by  the  property  being 
landed.  They  are  rights  in  rem,  and  therefore  can  be  enforced 
even  against  a  purchaser  of  the  property  for  a  valuable  consider- 
ation without  notice  of  the  lien. 

829.  Maritime  liens  arise  either  from  services  rendered  to 
the  ship  or  from  wrongs  committed  by  its  instrumentality. 


Idem  on 
■hips. 


Meritime 
liens. 


1  See  i  960. 
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Generally  when  repairs  or  supplies  are  furnished'  to  a  ship  Bepainand 
in  a  foreign  port,'  where  it  may  be  difficult  to  obtain  any 
remedy  against  the  owners  personally,  the  person  furnishing 
them  has  by  the  American  law,  which  agrees  in  this  respect 
with  the  law  of  most  countries,  a  maritime  lien  upon  the 
ship  for  his  pay.  But  no  such  lien  arises  in  a  home 
port 

830.     Maritime  liens  are   also   created   by   the   contracts  of  sottomry  ana 
bottomry  and  respondentia.  *"^*^ 

Bottomry  is  where  in  case  of  necessity  money  is  borrowed 
to  enable  a  ship  to  pursue  her  voyage,  and  the  loan  secured 
by  a  hen  on  the  ship  which  is  called  the  bottom.  Bespon- 
dentia  is  a  similar  loan  on  the  security  of  cargo  laden  or 
to  be  laden  upon  a  ship.  These  liens  are  enforceable  only  in  the 
courts  of  admiralty. 

The  contract  is  generally  made  by  the  master  of  the  ship, 
but  sometimes  by  the  owners  of  the  ship  or  goods.  However 
the  owners  can  not  make  such  a  contract  in  a  home  port, 
because  the  necessity  for  it  is  presumed  not  to  exist  there. 
Only  strict  necessity  will  justify  the  contract;  that  is,  the 
money  must  be  imperatively  necessary  to  enable  the  ship 
to  prosecute  her  voyage  or  for  the  preservation  of  the 
ship  or  cargo,  and  there  must  be  no  possibility  of  obtaining 
it  on  personal  credit  or,  if  the  contract  is  made  by  the 
master,  of  conmaunicating  in  time  with  the  owners  and 
receiving  it  from  them.  This  condition  in  this  age  of  steam 
and  telegraphs  makes  these  loans  less  usual  than  they  formerly 
were.  The  master  by  the  contract  binds  himself  or  the  owners 
or  both  to  repay  the  money  with  interest  if  and  when  the 
ship  arrives  at  the  end  of  her  voyage.  K  the  ship  is  lost  and 
never  arrives,  the  lender  loses  his  money,  and  on  this  account 
the  rate  of  interest  charged  is  generally  much  higher  than  upon 
ordinary  loans,  and  is  known  as  maritime  interest.  The  usury 
laws,  forbidding  interest  higher  than  a  certain  rate  to  be 
paidy  do  not  apply  to    these   loans   where    the   principal    itself  is 

>  The   states    of  the   Unltfld  States  are   regarded  as  foreign  to  each 
other  for  this  purpose. 
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at  lifik.*  The  contract  creates  a  personal  obligation  against  the 
owners  and  master,  and  also  gives  the  lender  a  maritime  lien 
on  the  ship  or  goods  for  his  security.  The  contract  must  be 
in  writings  and  is  generally  called  a  bottomry  or  respondentia 
bond. 

^•"^*^®'"  831.    An  obligation  to  pay  general  average*  is  accompanied 

by  a  maritime  lien  in  the  United  States,  but  not  in  England. 
Saimffo.  Salvage   is   where    property   in   danger   of  perishing   at  sea 

is  rescued  by  outsiders  who  are  under  no  duty  to  do  so.  The 
crew  of  the  vessel  can  not  be  salvors,  because  it  is  their  duty 
to  do  what  they  can  to  save  the  ship  and  caigo,  nor  in 
general  can  passengers,  because  they  act  for  their  own  safety 
also,  though  in  some  cases  when  passengers  have  rendered  extra- 
ordinary services  they  have  been  treated  as  salvors.  Salvors 
are  entitled  to  reasonable  compensation  for  their  services,  which 
is  ealled  salvage,^  and  have  a  maritime  lien  on  the  property 
saved  to  secure  its  payment. 
Bank  of  832.     Generally   when   different   persons  have  rights  in  the 

same  thing,  an  earlier  right  takes  precedence  of  a  later  one; 
for  example  if  there  are  a  number  of  mortgages  or  judgment 
hens  on  the  same  land,  and  the  land  is  sold  to  satisfy  the 
claims,  the  lien  that  first  attached  must  be  first  paid.  But 
in  this  class  of  maritime  liens  the  reverse  is  the  rule ;  the 
latest  lien  takes  precedence  of  all  earlier  claims  and  rights, 
of  whatever  nature;  because  the  service  out  of  which  the  lien 
arises  is  presumed  to  have  saved  the  property  for  the  benefit 
of  all  parties  interested  in  it. 

Liens  arising         833.     When    a    ship    has    been    made   the   instrument    of 

from   wrongs. 

committing    a    wrong,    for    example    if  one    ship   has  negligently 
run  into  another,  the   ship   herself,    as   distinct   from  her  owners 
or  the  persons  actually   at  fault,    is   considered  responsible  for  it 
a  claim  for  compensations    arises    against  her,    and   a  lien  upon 
her  to  secure  the  payment  of  it. 
Stetntory  §34      Jq    somc    of    the    United    States    liens    resembling 

mechanics'   liens*   have  been   given   by   state  statutes  to  persons 

1 -       I  m   I  w  -  1.  * • ■ —       ■ 

8  Bee  {  767.  *  See  {  404. 

<  For  another  meaning  of  salvage,   see  {  404 

•  See  2  554. 
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furnishing  supplies  or  repairs  to  ships  in  their  home  ports. 
These  are  not  maritime  liens,  because  the  states  have  no 
maritime  law,  but  are  hyjxithecations  enforceable  in  the  courts 
of  common  law  or  equity. 

835.  The   owners   of  a   ship   often    appoint   a   person    as    Th^^Rbip's 

husband* 

their  agent  on  shore  for  the  management  and  care  of  the  ship, 
who  is  the  called  the  ship's  husband,  or  if  he  happens  to  be  an 
owner,  the  mana^ng  owner. 

836.  The    commanding    officer    of    a    merchant    vessel    is  "^^^^Jj^ 
4»lled  the    master,^   and  his  subordinate  officers  mates.      Masters 

and  mates  must  be  examined  as  to  their  qualifications  and 
receive  a  certificate  from  the  public  authorities  before  they  can 
act  as  such.  They  are  required  to  be  of  the  same  nationality 
as  the  ship. 

For  the  safety  of  the  ship  and  of  the  persons  and  things  The  ma«ter'« 
on  board  the  master's  authority  in  very  laige  and  almost  despotic. 
Everyone  on  board,  passengers  as  well  as  the  crew,  is  subject 
to  his  orders,  and  he  may  use  any  force  necessary  to  carry  his 
lawful  orders  into  efiect  and  maintain  discipline  on  board,  even  to 
taking  life  if  necessaiy.  He  has  no  authority  to  punish  a 
passenger  for  past  misconduct,  but  may  imprison  him  to  prevent 
him  from  misbehaving.  But  he  may  punish  the  seamen  if 
necessary  to  preserve  discipline.  Whipping,  which  was  formerly 
a  common  mode  of  punishment,  is  now  forbidden  by  statute. 
It  is  the  master's  duty  to  keep  a  log  or  histor}-  of  the  voyage,  The  log. 
in  a  book  called  a  log  book,  in  which  the  position  of  the  ship 
from  day  to  day,  and  all  important  incidents  of  the  voyage 
should  be  entered. 

837.  The  master  is  for  many  purposes  the  agent  of  the  '^|™'J^^*JiJJ 
owners.  The  owners  may  confer  upon  him  by  acfual  agreement 
whatever  powers  they  please,  for  instance  the  powers  of  a  ship's 
husband.  But  in  the  absence  of  any  such  special  authority, 
he  has  extensive  powers  by  implication  of  law  to  pledge  the 
owners'  credit  or  bind  them  by  contract.  Contracts  of  afireight- 
ment  are  generally  made  by  the  master,    except   at   ports  where 


owners. 


7  Master  rather  than  captain  is  the  proper  appellatiou.     A   common 
colloquial  name  is  skipper. 
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the  owners  have  r^ular  i^iitei  for  that  purpose;  and  it  is  by 
him  that  bills  of  lading  are  u^ally  signed."  In  cases  of  neces- 
sity, when  the  owners  or  their  regular  agents  can  not  be  applied 
to  in  time,  the  master  may  make  contracts  for  necessary 
supplies,  outfit  or  repairs  for  the  ship,  may  hire  seamen  or 
bon-»»w  money  for  the  ship's  use,  and  may  even  hypothecate  the 
ship    or    cargo     by    a     contract    of   bottomry    or    respondentia. 

^ets^iiS^* ^^^^^"^^^  ^  ^^^  general    rule    as    to    agents,  the  master    himself, 

biiitj.      ^^   ^gjj    g^   ^jjg    owners,    is    personally    bound    by   such  contracts 

Saieofuhip  made  bv  him.      Under   the    pressure  of    absolute  necessity,  when 

or  cargo.  "  *■  •' ' 

money  must  be  had  for  the  prosecution  of  the  voyage  or  for 
the  safety  of  the  ship  and  can  not  be  raised  in  any  other 
way,  the  master  may  even  have  authority  to  sell  the  cai^ 
or  a  part  of  it;  and  if  the  voyage  is  broken  up  by  any 
disaster  he  may,  in  case  of  necessity,  sell  not  only  the  cargo 
but  the  ship  as  well,  when  that  is  the  only  way  to  save  any- 
thing for  the  owners  from  what  would  otherwise  be  a  total 
loss,  for  instance  if  the  ship  is  disabled  and  can  not  be  repaired 
or  the  caigo  is  spoiling,  and  there  is  not  time  to  conmiunicate 
with  the  owners.  In  those  cases  of  emergency  the  master  must 
act  with  care,  prudence  and  good  faith  for  the  benefit  of  all 
persons  interested  in  the  property,  including  the  underwriters  if 
it  is  insured. 
wronffBby  The    owucrs    are    responsible   for    wrongs    committed   by  the 

masters  aud  ^  o  j 

luariuera.  mastcr  and  by  the  mariners,  who  are  their  servants,  in  the 
course  of  their  employment,  on  the  same  principles  as  other 
masters.  But  by  statute  this  extensive  habiUty  has  been  con- 
siderably limited,  as  will  he  explained  in  another  place.'  The 
personal  responsibility  of  the  owners,  which  exists  both  at  common 
law  and  by  the  maritime  law,  is  separate  from  the  responsibility 
of  the  ship  herself  when  she  has  been  the  instrument  of  com- 
mitting a  wrong,  which  latter  is  only  under  the  rules  of  the 
maritime  law. 
8ej»ineii;RWp.         ggg     Seamen,  except  for    small  coastins^    vessels,    must    be 

plog  articles.  »  r  o  » 

liired    by    a    written    agreement    known    as    shipping    articles. 
Contrary    to   the   general   rule   that   a   breach    of  a    contract  is 

•  See  2  844.  »  See  2  842. 
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cot  a  crime   and  that  a  contract   for   personal   services   can   not    nonvtion. 

be  specifically  enforced,^®   desertion  of  the    ship   by  a  seaman  in 

violation  of  his  agreement  is  punished  criminally^  and  the  deserter 

can  be  arrested  and  brought  back  on  board.     However  a  seaman  Di-ohnrroof 

may  be  discharged   by   a   consul    in    a   foreign   port   before    the 

expiration  of  his   term    of  service   for   good   cause,    such  as  the 

non-payment  of  his  wages   or  ill-treatment   by  the  master.      By 

the    maritime   law   seamen   were    not    entitled    to    their    wages     wagea. 

unless  the  ship  arrived   at   the   end   of  her   voyage  and  earned 

freight.      This  is   expressed   in  the  maxim  that    ''freight  is  the 

mother   of  wages."      That   rule,    which   was  intended  to    secure 

faithfulness   on    the    part   of  the    crew,    has   been   abolished  by 

statute  in  England.      Seamen   have  a  maritime  lien  on  the  ship 

and   freight   for    their  wages.      Seamen   being   an   ignorant  and    ^^JtJ^r^ 

improvident  class  of  men,    many   statutory   provisions   have   been 

made  for  their  protection,  to  secure  them  against  being  inveigled 

into    disadvantageous    contracts    and    against    ill-treatment    and 

neglect  of  their  health  and  safety. 

839.  Barratry     of    the    master    and    mariners    is    wilful    Bamtiy. 
mijBoonduct   on   their   part   without   the  consent    of  the    owners 

and  in  breach  of  their  duty  to  the  owners,  whereby  the 
ship  is  lost;  such  as  wilfully  casting  away  the  ship,  running 
away  with  her  and  selling  her,  or  smuggling  or  breaking 
blockade  and  thus  causing  the  confiscation  of  the  ship.  But 
mere  negligence  resulting  in  the  loss  of  the  ship  is  not 
barratry. 

840.  At  many  ports  where  the  traffic  is  laige  and  entrance      fooIs. 
and  exit  is  difficult,  duly  qualified   persons    are    appointed   to  act 

as  pilots.  A  ship  going  in  or  out  must  take  a  pilot  or  be 
liable  to  a  penalty  for  not  doing  so.  While  on  board  the 
pilot  has  control  of  the  navigation  of  the  vessel  to  the  exclusion 
of  the  master.  But  when  the  taking  of  a  pilot  is  compulsory 
he  is  generally  held  not  to  be  the  ujj;eiit  of  the  owners  so  as  to 
make  them  responsible  for  his  misconduct. 

84-1.     Many  statutory  pnwisions  have    been  made  as  to  the     siatatory 
equipment,  furnishing,  manning  and  loading  of  vessels  to  prevent  asto»hiffc 

10  See  i  947. 
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their  being  sent  to  sea  in  an  unsafe  and  unsea worthy  condition; 
and  an  elaborate  system  of  rales  of  navigation  exists,  partly 
customary  but  mainly  statutory,  on  such  matters  as  carrying 
lights  at  night,  towage,  rights  of  way  when  two  vesseb 
meet  or  one  passes  another,  lookouts  and  fog  and  danger 
signals. 
Chips  a«  com  g42.     A  shio  may  be  a  common    carrier.      A   r^nilar   liner 

luon  carnei-8.  vxt..— •  f  j  o 

and  what  is  chilled  a  general  ship,  which  is  where  a  ship  is 
put  up  or  advertised  to  take  goods  or  passengers  for  the  public 
generally  for  a  certain  voyage,  are  such.  But  if  the  owner  of 
a    ship   carries   his   own    goods   in    her,   she   is    not   a    common 

^iiJn«ibir^"  carrier  as  to  those  goods.     By  the  law  of  both  the  United  States 

**'"*'•     and  England  the    owners,  or  in    some   cases  the   charterer,**   are 

personBlly     subject     to    the    duties    of    a     common    carrier    and 

responsible    for    a    breach    of    them ;     and    so    is    the    master. 

Mj^^^^ot  ^^*  ^y  statute  in  both  countries  the  personal  liability  of  the  ownera, 

^^'^mty!^  both  as  common  carriers  and  for  the  misconduct  of  the  master 
and  mariners,  has  been  greatly  restricted,  being  limited,  when 
they  are  not  themselves  at  fault,  in  the  United  States  to  the 
value  of  their  interest  in  the  ship  and  freight  and  in  England 
to  a  certain  sum  per  ton  of   the  ship's   registered   tonnage.      By 

The  ship's    the  American  law  the  ship  herself  is  also  subject  to  these  duties, 

rosponjsibiljty. 

and  a  breach  of  them  may   give    rise    to   a  maritime  lien   upon 

her  for  compensation. 
PasMngers.  As    Carriers    of  passengers   ships   are   in    the    main    subject 

to  the  same    rules  as  other  carriers.      But    there    is    an    implied 

contract  or  warranty  to  the  passenger  that  the  ship  is  seaworthy, 

and  many  statutoiy  regulations  have    been   made   for   the  safety 

and  comfort  of  passengers. 
Aflrsight-  843«     Contracts   of  affreightment   for   the  carriage  of  goods 

at    sea    are    usually    made    in    writing,    by     charter  or   bill    of 

lading,'*  though  writing  is  not  necessary. 
^jj22^*  A    charter    or    charter-party*'    is    a    contract  by  which  the 

11  See  next  sectioD . 

12  Bills  of  lading  are  someiimca  given  by  carriera  oq  land,  particularly 
railroads. 

13  Ckirta  partita ;  because  formerly  tv^o  copies  were  written  on  a  single 
piece  of  parchment  and  then  cut  apart. 
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charterer  him  the   whole   ship   or   her   whole   cairying   capadly. 

The  agreement   may   amount   to   a   lease   of  the  ship,  whereby  Po«Mnioaot 

the   charterer   gets  possession   of  her   and   steps  into  the   place 

of  the  owner  for  the  time  being,  the  master  and  crew  becoming 

his  servants,  so  that  if  he   receives   the   goods   of  other   persons 

for   carriage    he    rather    than    the    owners    is   responsible   as   a 

carrier;    or   it   may  be   merely   a   contract   for   the   carriage    of 

his  goods,  the   owners   remaining   in   possession    and   having  the 

liability  of  carriers.     Which  it  shall  be  depends  upon  the  intention 

of  the  parties  as  expressed  in  the  instnunent. 

844.  A  bill  of  lading  is  usually  given  by  the  master,  ^"^''^ 
but  sometimes  by  the  owner  or  his  agent  on  shore.  It  has 
a  double  character:  (1)  as  a  receipt,  whereby  the  carrier 
acknowledges  that  he  has  received  the  goods  for  carriage ; 
(2)  as  a  contract,  whereby  the  carrier  agrees  to  carry  the 
goods  to  the  place  and  deliver  them  to  the  consignee  designated 
in  the  bill.  The  goods  are  usually  made  deliverable  to  the  indonomaBt. 
person  named  or  his  order^  in  which  case  the  IhU  may  be 
transferred  by  indorsement  and  delivery,  and  the  carrier  must 
deliver  to  the  holder  of  the  bOl  who  presents  it  and  demands 
the  goods,  onless  he  has  notice  that  the  holder  has  no  right. 
But  a  bill  of  lading  is  not  in  the  strict  sense  a  negotiable 
instrument.  It  is  said  to  be  giiast-negotiable.  Its  indorsement 
and  dehveiy  are  equivalent  to  the  transfer  of  the  possession  of 
the  goods,  and  the  indorsee  gets  the  same  rights  which  he  would 
get  by  such  a  transfer,  that  is,  even  though  he  is  a  bona  Jidt 
puixJiaser  for  value  he  gets  no  greater  rights  than  the  trans- 
ferer has.^  Bills  of  lading  are  frequently  drawn  in  sets  like  setJiand 
foreign  bills  of  exchange.      The    oi*dinary  forms  of  bills  of  lading 


14  It  18  a  very  common  practice  for  the  seller  of  goods  to  draw 
a  bill  of  exchange  on  the  buyer  for  the  price,  take  a  bill  of  lading 
making  the  goods  deliverable  to  his  own  order,  attach  the  two  bills 
together  and  present  them  through  an  agent,  usually  a  bank,  to  the 
buyer  at  the  same  time;  so  that  the  buyer  can  not  have  the  bill  of 
lading,  and  therefore  can  not  get  possession  of  the  goods,  unless  he  accept? 
or  pays  the  draft  Often  a  bank  discounts  the  draft  for  the  seller,  aud 
takes  an  indoreement  of  the  bill  of  lading  to  it^lf  as  security  for  the 
payment  of  the  diaft. 
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contain  stipulations  limiting  the  carrier's  liability  for  the  goods. 
These  are  generally  a  part  of  the  contract  of  affi^ightment,  and 
are  binding  oh  tlie  parties,  eo  that  carriers  by  sea  are  very 
seldom  in  fact  subject  to  the  strict  common  law  liabilities  of 
common  carriers.  When  a  certain  form  of  bill  of  lading  has 
been  established  by  custom  the  carrier  may  refuse  to  receive 
goods  on  other  terms,  though  in  general  a  common  carrier  must 
accept  all  goods  offered  him  and  can  not  compel  the  shipper 
to  enter  into  any  special  contract.  When  goods  are  delivered 
on  board  of  a  ship  they  are  generally  received  by  the  mate 
whose  special  duty  it  is  to  attend  to  the  reception  of  cargo. 
He  gives  a  receipt  for  them  known  as  a  mate's  receipt,  which 
is  surrendered  to  the  master  when  the  bill  of  lading  is 
given. 

845.  In  pursuing  her  voyage  the  ship  ought  to  follow  the 
shortest  and  most  direct  route  usually  taken  by  ships  on  the 
same  voyage.  Any  voluntary  and  unnecessary  departure  from 
that  course  is  called  a  deviation.  But  if  a  ship  is  driven  out 
of  her  course  by  a  storm  or  forced  to  leave  it  to  escape  capture, 
or  by  any  necessity  or  turns  aside  to  rescue  another  vessel  in 
distress,  that  is  not  a  deviation.  A  deviation  is  wrongful, 
and  makes  the  carrier  absolutely  responsible  for  any  loss  or 
damage  to  the  goods  caused  by  it  or  occurring  during  its 
continuance,  and  vitiates  the  insurance  on  the  ship  and  cargo. 

846.  A  port  where  the  ship  puts  in  for  necessary  supplies 
or  repairs  or  for  safety  from  enemies,  not  being  one  of  the 
ports  intended  to  be  visited  in  the  course  of  her  voyage,  is 
called  a  port  of  distress  or  of  necessity.  If  the  ship  is  delayed 
at  such  a  port,  the  master  may  retain  the  cargo  for  a  reasonable 
term  in  the  expectation  of  being  able  to  complete  the  voyage. 
But  if  because  the  ship  is  disabled,  or  for  any  reason,  it  becomes 
impossible  to  proceed  with  the  voyage,  the  master  ought  if 
possible  to  forward  the  cargo  by  another  ship,  unless  the  con- 
signee consents  to  receive  it  at  the  place  where  the  voyage 
actually  ends.  If  the  master  can  not  forward  the  goods,  he 
should  store  them  in  some  proper  place  and  use  due  diligence 
to  notify  the  owners.  In  case  of  necessity,  as  has  been  explained, 
he  may  sell  the  cargo  or  the  ship. 
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Generally  the  contract  of  aflreightment  is  not  appordonable,  ^'"jjS**'"* 
and  no  freight  at  all  is  payable  unless  the  entire  carriage  is 
performed  and  the  goods  arrive  at  their  port  of  destination 
either  in  the  original  ship  or  in  a  substituted  ship.  But  if  the 
consignee  consents  to  receive  them  at  an  intermediate  port^  he 
must  pay  freight  pro  rata  itineris  according  to  the  distance 
that  the  goods  have  been  carried. 

847.  A  charter-party  usually  provides  that  the  vessel  shall  ^^J^^^*^*"* 
be  ready  to  receive  cargo  and  that  caigo  shall  be  put  on  board 
by  a  certain  time  and  shall  be  delivered  from  the  ship  within 
a  certain  time  after  her  arrival  at  the  end  of  the  voyage^ 
and  stipulates  for  compensation  to  be  paid  for  delay.  The  days 
allowed  for  loading  and  discharging  cargo  are  known  as  lay 
days;  and  the  compensation  agreed  upon  for  detention  beyond 
the  lay  days  is  called  demurrage.  Demurrage  properly  so  called 
is  payable  only  by  virtue  of  an  express  contract.  But  when 
either  party  is  guilty  of  wrongful  delay,  damages  in  the  nature 
of  demurrage  may  be  recoverable  without  any  express  contract. 
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CHAPTER    LV. 


AGENCY. 

Aganta.  g43.    An   agent   is   a   person   appointed   to    do    some    act 

or  acts  on  behalf  and  in  the  place  of  another,  who  is  called 
the  principal.  The  agent  represents  his  principal,  so  that  his 
conduct  in  the  execution  of  his  agency  is  imputed  to  the  principaL 

▲ttomaya.  Attorneys  are  a  species  of  agents. '    They   are  of  two  kinds, 

attorneys  at  law  and  attorneys  in  fact.  The  former  are  lawyers 
who  act  as  agents  for  parties  in  legal  proceedings.^  An 
attorney  in  fact  in  the  proper  technical  sense  is  an  agent 
who  is  appointed  by  a  deed  to  do  such  acts  or  such  kinds  of 
acts  for  the  principal  as  are  designated  in  the  deed  itself. 
The  deed  is  called  a  power  of  attorney.  But  the  name  attorney 
is  often  loosely  applied  to  any  similar  agent,  even  though  his 
appointment  is  not  by  deed. 

Proxies.  A   proxy,    Uke   an   attorney,   is   an   agent   appointed  to  do 

certain  designated  acts.  Any  attorney  in  fact  might  also  be 
called  a  proxy,  but  the  name  is  most  commonly  applied  to 
agents  appointed  to  vote  in  the  place  of  their  principals  at 
corporate  meetings.  A  written  instrument  by  which  such  an 
agent  is  appointed  is  also  known  as  a  proxy  or  procuration. 

Factors.  A  factor,  also  called    a   commission    merchant,   is   an  agent 

to  whom  goods  are  consigned  by  the  owner  for  sale,  so  that 
the  agent  has  the  possession  of  the  goods  which  he  sells. 
As  a  general  rule  if  an  agent  who  has  possession  of  his  prin- 
cipal's goods  sells  or  otherwise  disposes  of  them  without  authority 
from  his  principal,  for  instance  if  he  wrongfully  pledges  or 
mortgages  them  to  secure  his  own  private  debt,  the  transaction 
i3  void  and  the  principal  may  retake  the  goods  from  any  one 
to  whom  the  agent  has  wrongfully  transferred  them.  But  in 
^^^wo^!^*  some  of  the  United  States  and  in  England,  by  certain  statutes 
known    as    the    factors'  acts,    it   has   been    enacted    for  the  con- 

1  See  i  164. 
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▼enience   of  trade   that   if   a   factor   is  entrusted  by  the  owner 

of  goods  with   the   possession   and    apparent   ownership    of  them 

or  of  documents  of  title  such   as   warehouse   receipts   or   bills   of 

lading,  any  sale  or  pledge    made  by   him   to   a   bona  fide  taker 

for  value  is  valid,    even    though   the   factor   as   between  himself 

and  his  principal  had  no  right  to    dispose    of  the   goods   in  that 

manner    or   does    so   in   direct    and    wilful    disobedience    to  his 

principal's  orders.      A   factor   is  usually  paid  by  a  commission  in 

the    form    of   a  percentage    on    the    price   of  the    goods  sold  by 

him.      He   frequently,  as   fioon    as    he    receives    the    goods    and 

before  he  has  sold  them,  advances   to    the   owner   a  part  of  the 

price,  for  the  repayment  of  which  with  interest  he  has  a  common  Factor's  iioo, 

law  lien  on  the  goods  and  their  proceeds. 

A  broker  is  an  agent  employed  to  buy  or  sell  property  Brok.ii. 
without  having  the  possession  of  it,  or  to  go  between  the  parties 
to  a  negotiation  or  bring  them  together.  He  is  generally  paid 
by  a  commission  and  seldom  makes  advances.  By  custom  his 
commission  is  often  payable  by  the  seDer,  even  though  he  is 
employed  by  the  buyer.  He  may  not  receive  conunissions  from 
both  parties  without  the  consent  of  both.  To  do  so  is  a  fraud 
on  his  part,  and  he  must  account  to  his  employer  for  what  he 
receives  and  forfeits  all  right  to  his  commission.  Certain  kinds  siipsntex- 
of  property,  such  as  stocks  and  grain,  are  usuaUy  sold  in 
excha^iges  established  for  that  purpose.  These  are  private  associa- 
tions of  brokers,  and  no  one  but  a  member  of  the  exchange 
is  permitted  to  buy  or  sell  there. 

An   auctioneer  is  generally   the  agent  of  the    owner  of  the  Auctiouccr» 
goods  sold,  but  for  the  purpose  of  making  a  note  or  memorandum 
of  the  sale  as  required  by  the  statute    of   frauds,    he  is  regarded 
as  also  the  agent  of  the   buyer,    so   that  both  parties  are  bound 
by  the  note. 


A  dtl  credere  agent  is  one  who  sells  goods  for  his  principal 


Del  credert 
ogouu. 


and  agrees  to  become  responsible  to  the  principal  for  the  pay- 
ment of  the  price  by  the  buyer,  in  return  for  which  he  commonly 
receives  a  larger  commisraon  than  an  ordinary  factor  or  broker. 

849.    As   a   general    rule   no   particular   form   is  necessary  Apn^intmea 
for  the  appointment  of  an  agent.      It   need   not   be   in   writing 
nor  even  by   express  words,   but   may    be   by   conduct   showing 
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an  intention  to  authorize  the  appointee  to  act  as  agent.  A 
pcT3on  may  by  his  conduct  estop  himself  to  deny  that  another 
is  his  agent.  Thus  if  a  master  permits  his  servant  to  order 
supplies  for  his  house  on  his  credit  and  pays  the  bills,  thus 
leading  the  dealers  to  suppose  that  the  spirant'  is  authorized 
to  make  such  purchases  for  him,  and  afterwards  the  servant 
fraudulently  orders  similar  goods  from  the  same  tradesman  in 
the  master's  name  for  himself,  the  master  may  be  bound  to 
•x^Xde^  pay  for  them.  But  an  agent  to  execute  a  deed  must  himself 
be  appointed  by  deed;  and  in  a  few  cases  written  appointment 
is  required  by  statute,  as  in  the  case  of  a  proxy  to  vote  at  a 
corporation  meeting. 

lutification.  850.     If   a    persou  who  actually   has   no    authority  assumes 

to  act  as  agent  for  another,  the  latter  may  afterwards  ratify 
the  act,  which  has  the  same  effect  as  if  he  had  authorized 
it  beforehand.  Omnia  ratihibitio  retrotrahitur  et  mandato 
cequiparatur.  But  this  only  applies  when  the  person  doing  the 
act  professes  to  act  as  agent,  and  the  principal  is  in  existence 
and  himself  capable  of  doing  it  both  at  the  time  of  the  act 
and  of  the  ratification.  Thus  a  forged  signature  can  not  be 
ratified,  because  the  foiger  does  not  profess  to  sign  as  agent, 
nor  can  a  corporation  ratify  a  contract  made  on  its  behalf  by 
its  promoters  before  it  was  formed,  because  at  that  time  it  had 
no  existence.  When  a  person  ratifies  an  act  done  for  him 
by  another,  he  must  ratify  it  in  its  entirety.  He  can  not 
accept  so  much  as  is  for  his  benefit  and  reject  the  rest.  Thus 
if  he  ratifies  a  fraudulent  contract,  he  so  far  adopts  and  ratifies 
the  fraudulent  acts  by  which  it  was  procured  that  it  can  be 
rescinded  against  him  because  of  the  fraud  as  if  he  had  him-> 
self  been  guilty  of  it ;  and  if  he  knows  of  the  fraud  when  he 
ratiSes,  he  is  personally  liable  for  it.  He  can  not  accept  the 
contract  and  exclude  the  fraudulent  element. 

<3^«n«»iand  851.    A   general   agent   in    one   who   is    "employed    in   a 

position  or  business  of  a  generally  recognized  character,  the 
extent  of  authority  being  apparent  from  the  nature  of  the 
employment,''  such  as  a  factor,  a  broker  or  the  general  manager 
of  a  company,  while  a  particular  or  special  agent  is  "  appointed 
for  a  particular  occasion  or  purpose,    not  involving  any   apparent 
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authority  beyond  that  specially  given  by  the  appointment,"  as 
for  instance  an  agent  appointed  by  power  of  attorney  to  execute 
a  deed.* 

862.    An  agent  in  acting  for   his  principal   ought  regularly  Agent  shouw 
to  act  in  his  principal's   name.      If   he    signs    a    document,    he    i»i'»n*nie. 
ehould  not  Hign  his  own  name,  but  the  principal's  name,   adding 
that  it  is  done  by  him  as  agent  or  attorney.     In  deeds  the  rule  is  B"cutioD  of 
strict  that  only  the  persons  named  in  the  deed  as  parties  are  parties      ^^^^^^ 
to  it :   so  that  if  A  executes  a  deed  in  his  own  name  describinsr 
himself  in  the  deed  as  agent  of  B  and  declaring  that  he  makes 
it    on    B's    behalf,    it   is   the   deed   of  A   only,    not    of  B,  the 
word  SL^nt  being  merely   descriptio  personce.*      In    other   cases  ac*»  <>'  a<fent 

.        ,  .  ,  In  his  own 

if  the  agent  acts  m  his  own  name,  it  is  a  question  of  the  *^"*«- 
intention  of  the  parties  whether  the  act  is  that  of  the  agent 
himself  or  of  the  principal.  If  an  agent  buys  goods  for  a 
foreign  principal,  the  prima  facie  presumption,  by  mercantile  Foreig:n  prin- 
custom,  is  that  he  intends  to  bind  himself  personally  and  not 
his  principal  for  the  price.  If  the  agent  in  doing  any  juristic 
act  for  his  principal  does  not  disclose  the  fact  of  his  agency  but  undisclosed 
acts  as  if  he  were  himself  the  principal,  or  whfle  professing  to 
act  as  agent  does  not  disclose  the  name  of  his  principal,  as 
is  often  the  case  with  a  factor,  the  general  rule  is  that  the 
act  is  that  both  of  himself  and  the  principal,  and  the  undis- 
closed principal  may  sue  or  be  sued  on  any  agreement  so  made 
by  his  agent.  But  if  the  principal  sues,  the  other  party  may 
make  any  defence  against  him  which  he  could  against  the 
agent.  For  instance,  if  the  agent  has  sold  his  principal's  goods 
in  his  own  name  to  a  person  to  whom  he  is  himself  indebted, 
and  the  principal  sues  the  buyer  for  the  price,  the  latter  may 
set  off  the  debt  which  the  agent  owes  him. 

853.     A   person    who    assumes   to   act   as   agent    impliedly  Agent's  im- 
warrants   to    the    other   partv    to   the    transaction    that    he    has     ™?*y,5*' 

■'         "  Authority. 

authority  as  agent   to    do    the    act   on    behalf  of  his    principal. 
If  it  turns  out  that  he  has  not,    and   the  principal  is  not  bound 

2  Leake,  Digest  of  the  Law  of  ContractBp  473. 

8  This  rule  baa  been  modified  to  some  extent  iu  the  United  States; 
the  decisions  are  conflicting.  In  some  slates  a  deed  in  which  a  party 
was  described  as  **  A,  agent  ior  B"  has  been  held  to  be  the  deed  ol  B. 
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by  the  act  and  declines  to  ratify  it,  the  agent  is  liable  to  the 
other  party  in  an  action  for  a  breach  of  his  warranty,  e^en 
though  he  acted  in  good  faith  believing  himself  to  have  the 
authority  which  he  professed  to  have.  K  the  agent  knowingly 
makes  a  false  representation  as  to  his  authority,  he  may  also 
be  liable  as  for  a  fraud. 
'^.uSoritV'  854.  As  a  general  rule  an  agent  can  not  transfer  his 
authority  to  another  person  so  as  to  make  the  latter  agent 
in  his  place.  Delegatus  non  potest  delegare.  But  an  agent 
may  employ  agents  of  his  own,  for  whose  conduct  he  may  be 
responsible  to  his  principal  as  for  his  own  conduct.  Also  powers  of 
attorney  and  written  proxies  often  contain  a  power  of  substitution 
authorizing  the  agent  to  appoint  another  to  act  instead  of 
himself.  And  such  a  power  may  be  implied  from  the  usage 
of  business  or  the  necessity  of  the  case.  Thus  an  agent  employed 
to  buy  or  sell  stock,  if  he  is  not  himself  a  member  of  the 
stock  exchange,  may  usually  employ  a  stockbroker,  or  a  ship's 
husband  may  make  use  of  the  services  of  a  shipbroker. 
TheawntH  855.    A  principal  has   the   benefit    of  and   is  bound  by  all 

acts  and  con-  r  r  j 

aff^ting°5ie  agreements  made  and  juristic    acts   done    for   him   by  the  agent 

principle,    ^j^hin  the    scope    of   the    authority    which   he   has   expressly  or 

impUedly  conferred  upon  the  latter,    but   not    agreements  or  acts 

Implied     in  cxcess  of  that    authority.      In   the   case    of  a    general    ao^ent 

authority  of       .  "^  do 

agent.      his  implied  authority  includes  such  powers    and  authority  as  such 

agents  generally  have.      Thus   a   factor   may  sell  upon  the  usua^ 

terms  of  credit  or  a  broker  according   to    the    usage  of  the  trade 

(iT  business  in  which   he    is    employed.      As    a   general    rule    the 

Tbe  a^ent  is  agcut  himsclf  is  uot  a  party   to    an    aCTeement  which  he  makes 

not  bound  by     °  t         *  o 

agreements.  foT  his  principal,  is  not  bouud  by    it    and   can    not   sue  upon  it. 

It  is  the  principal's  act,  not  the  agent's, 
powersaod  There    is    a   distinction    between    the    powers   of   an    asent 

instmctiana.  *  *5 

and  the  instructions  given  him  by  his  principal  as  to  how  he 
shall  use  those  powers.  The  agent  ought  to  obey  his  principal's 
instructions.  But  if  he  disobeys  them  and  does  some  act  which 
the  principal  has  forbidden  him  to  do,  the  principal  may  never- 
theless be  bound  by  the  act,  provided  it  is  within  the  scope 
of  the  agent's  authority,  and  the  other  party  to  the  transaction 
relies  upon    the    authority    and    does    not   know   that   the  agent 
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is  acting  oontraxy  to  his  principal's  orders ;  for  if  he  does  know, 
he  is  guilty  of  fraud  and  can  not  acg[uire  any  rights  hy  his 
own  wrong.  Thus  if  goods  are  consigned  to  9*  factor  for  sale 
with  instructions  not  to  seD  helow  a  certain  price,  a  sale  by 
him  for  a  less  price  wHl  he  valid  as  being  within  the  implied 
powers  of  a  factor.  So  if  A  gives  B  a  power  of  attorney 
to  make  a  mortgage  of  his  land,  and  the  power  is  in  fact 
given  only  for  the  purpose  of  securing  a  loan  which  B  is 
to  procure  for  A,  but  the  power  does  not  specify  the 
purpose  for  which  it  is  given  but  appears  on  its  face  to 
be  a  general  authority  to  mortgage,  B's  authority  as  agent 
is  fixed  by  the  terms  of  the  deed;  and  if  he  in  violation  of 
his  principal's  orders,  makes  a  mortgage  for  a  different  purpose 
to  a  person  who  knows  the  contents  of  the  power  and  trusts 
to  the  authority  therein  conferred  and  has  no  notice  of  the 
purpose  for  which  it  was  given,  the  mortgage  is  binding 
upon  A. 

In  general  the  principal  is  responsible  for  torts  committed  ^JJi*  Eablii'j 
by  his  agent  in  the  course  of  his  acting  as  such.  Thus  a '^^'^^^rtT^^'* 
principal  may  be  sued  for  a  fraud  of  his  agent  in  making  a 
contract ;  or  if  the  agent,  intending  to  take  possession  of  his 
principal's  goods  for  the  purposes  of  the  agency,  by  mistake 
takes  the  goods  of  a  third  person,  the  principal  is  liable.  The  law 
on  this  j)oint  is  the  same  as  in  the  case  of  master  and  servant, 
which  'svill  be  explained  in  another  place.* 

8B6.    An    accent   is   a   bailee    of   services,    and  owes  to  his  ^a***^  o' ♦!» 

o  '  airent  to  hia 

principal    the     duty     in     §813.       There    is     usually    also     an    p>^cii>ai- 

express    or    implied    contract    on    his    part    to    use     due    care 

and    skill    about    the     principal's     business.       He     is    bound    to 

obey    the    principal's    lawftd   orders,    and   is   liable    in    damages 

if  he  does  not.      Whether   or  not  he  is  entitled  to  compensation  Agent's  ripht 

for  his  services  depends  upon  the   contract   between  him  and  his       tiou. 

principal,  or   upon    the    existence   of  an   obligation   of   the    sort 

mentioned  in    §  758  arising  from    the    acceptance    of  his  services 

by  the  principal;  otherwise  he  has  no    such  right  in  general,  but 

a  contract  may   be   implied    from    usage    or   the    nature   of  his 

4  See  i  1006. 
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Agent's  rifrbt         The  agoDt  alflo  hftd  generally   a   right,   either  by  an  expresH 

ment.       qj.  implied  contract  or  by  a  non-contractual  obligation  arising  from 

the  rendering  of  services    or   as   a    meritorious    obligation,    to  be 

reimbursed   by    the    principal  for   aU  expenses   properly   incurred 

by  him  for  the  latter  in  the  course  of  his  agency. 

BaTocatipn  857.     The  ageut's  authority'   is   in    the    nature  of  a  license 

authority.  |;o  act  for  hls  principal,  and  like  licenses  generally  is  revocable 
at  the  principal's  pleasure,  unleas  coupled  with  an  interest.  But 
Notice  to  it  may  be  necessary  for  the  principal  to  give  notice  to  persons 
with  whom  the  agent  has  been  in  the  habit  of  dealing  of  the 
revocation ;  otherwise  if  the  agent  goes  on  dealing  with  them 
in  the  principal's  name,  the  principal  may  be  estopped  to  deny 
the  continuance  of  the  agency.  Thus  if  a  master  has  been  in 
the  habit  of  buying  goods  on  credit  from  a  particular  tradesman 
through  his  servant,  and  discharges  the  servant,  he  ought  to 
inform    the    tradesman  of  that  fact.      K   he    does   not,    he  may 

Berooationbyhave  to  pay  for  goods  that  the  servant  afterwards  buys.  The 
agency  is  also  terminated  by  the  dmth  of  either  the  principal 
or  the  agent* 
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CHAPTER    LVI. 

PARTNERSHIP 

868.  "Partnership  is  the  relation  which  subsists  between  Partnenwp. 
persons  who  have  agreed  to  combine  their  property,  labor  ur 
skill  in  some  business,  and  to  share  the  profits  between  them/'' 
provided  the  association  is  not  incorporated.  The  partnership 
is  also  called  a  firm.  The  agreement  need  not  be  in  writing,  Form  of  tin 
though  it  usually  is.  There  is  no  provision  in  England  or  the 
United  States  for  the  r^rigtration  of  partnerships,  as  in  Qermany, 
Japan  and  some  other  countries. 

It  was  formerly  held  as  law  in  England,  and  probably  ^o7XT^'' 
still  is  so  in  most  of  the  United  States,  that  every  association  p"*^^^- 
for  the  purpose  of  making  and  sharing  profits,  whether  of  a 
continuous  business  or  of  a  single  adventure  or  transaction,  if  not 
a  corporation,  must  necessarily  be  a  partnership  and  impose 
upon  each  of  the  associates  all  the  liabilities  of  a  partner,  the 
most  important  of  which  is  an  unlimited  liability  for  all  debts 
incurred  in  the  business,  notwithstanding  the  parties  did  not 
know  that  their  association  amounted  to  a  partnership  and  even 
though  they  intended  and  expressly  declared  that  it  should 
not  be  one.  That  is,  if  parties  enter  into  an  association  that 
in  fact  has  the  attributes  of  a  partnership,  it  is  a  partnership, 
whatever  they  may  choose  to  call  it.  This  renders  it  very 
difficult,  and  in  most  cases  impossible,  for  a  firm  to  hire  a 
clerk,  agent  or  servant,  and  for  the  sake  of  stimulating  him 
to  zeal  and  fidelity  make  his  pay  depend  upon  the  profits  of 
the  business,  without  involving  him  in  the  responsibilities  of  a 
partner.  That  sort  of  compulsory  oi  involimtaiy  partnership,  Partnew^ 
however,  is  only  for  the  benefit  of  third  persons,  as  to  them  per»oM. 
the  associates  are  liable  as  partners.  But  as  between  themselves 
their  rights  and  duties  are  such   as   are   declared  by  their  agree- 


1  Indian  Contract  Act  {  230. 
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ment;  bo  that  though  a  clerk  or  servant  hired  in  the  manner 
just  mentioned  might  be  responsible  to  creditors  of  the  firm 
as  a  partner,  he  would  have  a  riglit  to  be  indemnified  by 
his  employers  for  the  entire  amount  he  was  thus  compelled  to 
pay,  which  is  different  from  the  right  of  one  partner  against  another. 
But  by  a  case  decided  in  the  House  of  Lords  in  1860  it 
was  settled  that  the  law  was  different  in  England,  and 
that  whether  a  person  who  was  employed  in  a  business 
and  paid  by  a  share  of  the  profits  was  a  partner  or  not 
depended  upon  the  int<^ntion  of  the  parties;  though  the 
prima  facie  presumption  is  that  he  is  a  partner.  This  rule 
has  been  adopted  in  the  recent  English  partnership  act.  In 
Pnraishini;  bQ^jj    Qountries    also    statutes    have    been    passed    to    enable    a 

mouey  to  ^ 

partnersuips.  p^j^^jj  ^  fumish  moncy  to  a  trader  or  a  firm,  or  to  be 
employed  by  him  or  it  and  receive  compensation  out  of 
the  profits,  under  certain  conditions  without  becoming  liable  as 
a  partner. 

In   the    United  States   such    an    advance    of   money    must 

^ih^ited'   usually   be    by   means   of  what   is    called   a   spedal  or    limited 

partuerships.  p^j^jjgj.gjjjp^      The  pcrson  advancing  the  money  becomes  a  special 

partner,  and  receives  a  share  of  the  profits  in  return  for  the 
use  of  the  money,  but  is  not  personally  liable  for  the  debts  of 
the  firm,  though  of  course  he  takes  the  risk  of  losing  the  money 
which  he  puts  in.  To  prevent  frauds  on  persons  who  might 
be  induced  to  deal  with  the  firm  on  the  credit  of  the  special 
partner,  it  is  provided  that  his  name  shall  not  appear  in  the 
firm  name  and  that  the  partnership  agreement  shall  be  in 
writing  and  be  filed  in  some  designated  public  o£5.ce  where  any 
one  may  inspect  it. 
Profits  and  Profits  Bxe   the    gains   or   net   receipts   oi  a   business  after 

gTOKH  receipts.  *-*  * 

deducting   its   expenses.      They    differ  therefore   firom   the   gross 

receipts  or  total  income  of    the   business,  out   of  which  expenses 

Agreements  are  Still  to  bo  paid  or   deducted.      An    agreement   to    share   the 

to  BDJire  frross  *■  *-' 

reoeipte.  gross  receipts  of  a  business  is  not  a  partnership,  as  for  instance 
if  an  agent  is  paid  by  a  commission  on  the  money  received 
for  goods  sold  by  him,  or  the  proprietor  of  a  theatre  lets 
it  to  the  manager  of  a  theatrical  troupe  and  receives  a  part  of 
the  admission  fees  in  lieu  of  rent. 
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869.    A  partnership  ugually,    but  not  always,  has  a  distinc-    ^»]^"» 
tive  firm  name,    which   may   contain  the  names  of  some   or  all 
of   the   individual   partners   or   may   he    arbitrarily   chosen.      A 
firm  name  resembles  a  trade-mark  and  is    subject   to  nearly  the 
same  rules. 

860.  A  partnership,  unlike  a  corporation,  is  not  an  artificial  ,!i.^®"^J^ 
person    distinct   from   the    individuals    who   compose    it.     It  can    **"''*^^**<»- 
not   therefore   as   a   person   hold    property,    make   contracts,    be 

guilty  of  wrongs,  sue  or  be  sued.     Its  rights,  duties  and  liabilities 

pertain  to  the  partners  as  individuals.      Personal  property  of  the  Peraoiua  pro. 

firm  belongs  to  the  partners  jointly.      But   by  the  mercantile  law 

the  right  of  survivorship,^  which  existed  at  common  law  as  to  joint 

property  generally,  did  not  obtain  among  partners,  but  on  the  death 

of  a  partner  his  personal  repreeentative  became  owner  in  common 

with  the  surviving  partners.      Jus  accrescendi  inter  mercatores 

locum  non  habet      Beal   property    held   for   partnership  use  may  Real  property 

be  held  by  the  partners  in  joint  tenancy,   but  for  convenience's 

sake  it  is  often  vested  in  one  or  more  of  the  partners  as  trustees 

for  the  firm.      Debts   due   to   or    firom  the  partnership  are  joint      iMxtM, 

at  law,  and  on  the  death  of   one   partner  survive    to    or  against 

the  others.      But    when  the  survivors  receive  payment  they  must 

account    to    the    representatives   of  the    deceased    for   his  share, 

and   if   they   pay   a    debt   due    from   the  firm  they  are  entitled 

to    contribution    from   his   estate       In    equity    debts    against    a 

firm  are  regarded  as  joint  and   several,    and   firm   creditors  may 

proceed    directly     against    the    estate     of    a    deceased    partner. 

On  all  claims   against   the   firm   each    partner   is  personally  and  Responsiuuty 

,  of  partners. 

unlimitedly  responsible ;  but  if  any  one  pays  more  than  his  just 
proportion,  the  others  must  reimburse  him. 

861.  Suits  by  or  against  the    partnership   must  be  brought  snita  by  and 
by    or   against    all    the    individual    partners    jointly,     as    if    no       **^"- 
partnership  existed.     K   a    judgment  is   rendered    against  them, 

either  the  partnership  property  or  the  private  property  of  any 
partner  may  be  seized  to  satisfy  the  judgment,  as  in  the  case 
of  ordinary  joint  debtors.  And  if  a  creditor  of  one  partner 
sues  him  for    a    debt    of  his    own    and   gets  judgment,  he  may 

2  See  i  259. 
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seize  the  partnership  property  just  as  he  might  any  other 
property  in  which  his  debtor  had  an  interest.  But  by  sucb 
a  seizure  the  private  creditor  gets  only  the  interest  of  his 
debtor  in  the  property  subject  to  all  the  legal  and  equitable 
rights  of  the  other  partners  and  of  the  creditors  of  the  fimi;. 
Snitointhe  as  will  be  presently  explained.'"^  In  some  places  by  statute 
a  partnership  is  at  present  for  wnvenience's  sake  permitted  to 
sue  and  be  sued  in  its  firm  name ,  and  on  a  judgment  against 
it  in  such  a  suit  the  private  property  of  a  partner  usually  can 
not  be  seized  without  farther  proceedings  being  had  to  obtain  a 
judgment  against  him  personally. 
The  partDers*  862.     Althoucrh  SO  far  as  legal  ownership  of  the  partnership 

iatereste.  °  .... 

assets  and  legal  responsibility  for  its  debts  go,  the  partners 
stand  simply  as  joint  owners,  joint  creditors  and  joint  debtors,, 
yet  as  between  themselves  their  actual  interests  in  the  partner- 
ship may  be  very  different.  A  partner's  interest  is  only  the 
value  of  what  would  come  to  him  if  the  partnership  were  settled 
up,  all  debts  and  claims  against  it  paid,  and  the  residue 
distributed  among  the  partners  according  to  the  terms  of  the 
partnership  agreement,  allowing  for  any  indebtedness  that  may 
exist  from  him  to  the  firm,  as  when  for  instance  he  has  ah-eady 
drawn  out  more  than  his  share  of  the  profits,  or  from  the 
firm  to  him,  as  when  he  has  paid  claims  against  the  firm  out 
of  his  own  property  Prima  facie  and  unless  the  partnership 
agreement  provides  otherwise,  the  interests  of  the  partners  in 
the  firm  are  equal,  and  they  share  profits  and  losses  equally. 
But  a  different  agreement  may  be  made. 
rirku?f*^rt-  ^^^*     U^l^^s   there    is    an  agreement   to  the  contrary,  each 

nentntcrM.  partner  must  use  due  diligence  in  attending  to  the  basiness  of  the 
partnership,  and  has  equal  powers  and  rights  with  the  others  in  the 
management  of  the  business.  In  case  ot  a  difference  of  opinion, 
rou^a^  the  majority  must  decide.  Partners  occupy  a  fiduciary  relation 
as  to  each  other.  Each  is  entitled  to  full  information  from 
the  others  as  to  the  partnership  affairs,  and  no  one  is  pemiittc^c' 
to  make  any  secret  gain  to  himself  out  of  the  partnership 
business  or  property  or  by  carrying  on    a  business  in  competition 

s  See  next  section. 
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with  the  iinn.     If  he  does,  he  must   aooaunt   for  it  to  the  firm. 
The  same  principles  apply  here  as  in  the  case  of  trustees/ 

A  share  in  a  partnership  is  not  transferable.  No  new  cbauKeoc 
partner  can  be  admitted  without  the  consent  of  all.  If  a  new 
partner  is  admitted,  he  does  not  become  liable  for  existing  debts 
or  claims  against  the  firm,  and  a  partner  who  retires  from  a 
firm  does  not  thereby  free  himself  from  such  liability.  But  NoTation. 
when  a  partner  goes  out  and  a  new  one  comes  in  in  his  place 
a  novation  ^  of  a  firm  debt  may  be  made  with  the  creditor's 
consent,  the  retiring  partner  being  discharged  and  the  new 
comer  stepping  into  his  place  as  debtor. 

As    a   general   rule   each   partner   has   authority   to  act  for  AntboritTto 
the  firm  in   the   transaction   of  its    business,    and    his    acts  and       flrm. 
agreements  are  binding   upon    the    other    partners.      It    is   often 
said  that  each  is  agent  for  the   others.      The    partners    may    by  Limitotions 
agreement  among  themselves    limit   the   powers   of  some  one  or    Mtiioritj. 
more    of  their   number,    for    instance    by   a    stipulation    in    the 
partnership  articles  that  no  partner  shall    execute   any  negotiable 
iui)trument  in  the  name  of  the  firm,    or   may   even  provide  that 
the  management   of  the    business   or    of  certain    branches    of  it 
shall  be  entirely  in  the  hands  of  some  partners  to  the    exclusion 
of  the  others.     Such  agreements  are  binding  among  the  partners 
themselves,  and  any  partner  who    violp»ted    the    agreement  might 
h{i  liable  in   damages  to    his    co-partners.      But    as    to    outsiders 
they  are  rather   in    the    nature    of  instructions   given   to    agents 
tJuin  limitations    on    their    powers.*     They    do    not    prevent    the 
partnership    from    being    bound    to    persons    who    deal    with    a 
partner,  in  matters  relating  to   the    partnership    business    and  in 
which    a    partner   would   ordinarily    have    power   to   act    for  the 
firm,  knowing  him  to  be  a  partner  but  having   no    notice  of  his 
want  of  authority.     The  liability  of  partners  for  each  other's  torts      Tort* 
depends  upon  the  ordinar)'  rules  of  agency. 

864.     A   partnership   may   be    dissolved    without    a    decree  niaaoinuon  of 
of  a  court ;    by    the    expiration    of  the   time   for   which   it   was 
constituted ;    by   mutual  consent ;   by   a   notification    by  any  one 
partner   to   the   others   that   it   is   dissolved,   if  the  partnership 

^  See  2  784.  ^  See  {  770.  *  See  {  855. 
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was  not  constituted  for  any  fixed  cime,  but  if  the  partaouerphip 
agreement  has  fixed  the  duration  of  the  partnership,  one  partner 
can  not  dissolve  it  or  withdraw  from  it  without  the  consent  of 
the  others,  unless  the  right  to  do  so  is  reserved  in  the  agreement ; 
by  the  death  of  one  partner ;  by  the  alienation  of  one  partner's 
interest  by  operation  of  law,  as   in  the  case  of  bankraptcy. 

iMMointion  The  dlssolution  of  a  partnership    may  be  decreed  by  a  court 

aocuit.  Qf  equity;  if  one  partner  becomes  insane  or  in  any  way  incapable 
of  performing  his  part  of  the  contract,  or  liable  to  a  criminal 
prosecution,  or  so  conducts  himself  that  it  becomes  not  reasonably 
practicable  for  the  other  partners  to  carry  on  business  with 
him>  or  assigns  or  incumbers  his  interest  in  the  firm;  or  if  the 
business  of  the  partnership  can  not  be  carried  on  e.xept  at  a  loss. 

Liquidmtion.  S6b.    Ou  dissolutiou  it  is  usual  for  the  partners  or  the  court 

to  appoint  some  one,  generally  one  or  more  of  the  partners,  to 
wind  up  and  settle  its  aifairs.  If  that  is  not  done,  the  former 
partners  continue  to  have  the  powers  of  partners  so  far  as  i» 
necessary  for  that  purpose,  but  not  for  engaging  in  new  business. 
The  assets  of  the  firm  must  be  disposed  of,  its  debts  paid, 
^hat  is  left,  ^  if  anything,  of  the  a&sets  distributed  among  the 
partners,  and  all  debts  and  claims  of  the  partners  among  them> 
selves  adjusted  and  settled. 
XiqaidAtionat         If   the    firm    and   all    the    individual   partners    are   solvent. 

law,  *  ' 

the  rights  and  claims  to  be  taken  account  of  in  the  liquidation 
are  generally  legal  ones  only,  and  it  is  uf^ually  not  necessary  to 
resort  to  a  court  of  equity  for  assistance,  unless  disputes  arise 
necessitating  the  taking  of  a  general  account  between  the  part- 
ners, which  can  be  done  more  conveniently  in  equity  than  at 
law.  The  obligations  which  the  partners  owe  to  each  other  and 
to  the  firm  creditors,  and  even  those  between  surviving  partners 
and  the  representatives  of  a  deceased  partner,  are  legal  debts, 
not  trusts. 
Lionidation  But   in    caso   of  the    insolvency   of  the  firm  or  any  of  the 

in  equity.  ''  ^         "^ 

partners,  as  in  other  cases  where  the  assets  of  an  insolvent  are 
to  be  administered,  certain  equitable  claims  and  preferences  arise, 
and    equity   interferes   to    marshal    the    assets^    and     effect    an 

7  See  2  674. 
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equitable  distribution.     In  equity  and  in  bankruptcy  the  creditors  i^anbaiinffoc 
of  the  firm  are   entitled   to   be   paid   out   of  the   firm  property  *J[JJ^5^flJj^" 
in  preference   to  the   creditors  of  the    individual   partners;    only    M»<ii*or8. 
what   is   left    of  the   partnership    assets   after   its  creditors  have 
been  paid    in  full   can   go   to   the    private    creditors.      And    the 
latter  in  like  manner  have    a   prior   claim   atirainst   the   separate 
property   of  the    partners.      Neither    class    of   creditors    will    be 
permitted  to  enforce  judgments    obtained  by   them   at   law  so  as 
to  interfere  with  such  preferences. 

866.    A   joint    stock   company,    often   called  simply  a  com-   "^Jj^'^^j 
pany,  in  England   is   a   peculiar   kind    of    a   partnership,  usually 
composed    of    a    lai^e  number    of   persons,    the   interest  of  the 
partners  in  which  is  called  st<x3k  and  is    divided   into  transferable 
shares,  as  in  a  corporation,  and  whose    afiGEiirs   are  managed,  like 
those   of  a   corporation,    by   a   board    of   directors    and    elected 
officers.      It   can   hold    property   which   is    separate  from  that  of 
its   members,   and   can   make   contracts    and    sue    and   be   sued 
in  its  company  name  as  if  it   were   an    artificial  person,  though 
legally  it  is  not  regarded  as  a  corporation.      The    liability   of  its  ^'Jj"umuJd  * 
stockholders  for  its  debts  may  be  unlimited,   like  that  of  oidinary    ~"P»"i»^« 
partners,  or  may  be  limited   to   the   value   of  their   shares.^     If 
the  latter   is   the   case,    the   company's   name   must   contain  the 
word    '^  Limited,''   so   that   persons   who   have   dealings   with   it 
may  be  informed  of  the  fact.     In   a   few   of  the  United  States  iq  the  united 
such  companies  may  exist,  but  they  are  not  common.     Generally 
in  the  United   States   the   name  joint   stock  company  denotes  a 
kind  of  corporation.^ 

'"6M2  1025.  ^ See  2  1025. 


600  FBIVATB  LAW. 
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CHAPTER    LVII. 
CIVIL  INJURIES. 

Elements  of  S&t.    To   oonstitute   a   civil   injury   both   a  breach  of  duty 

and  a  violation  of  right  are  necessary.^  This  is  usually,  but  less 
correctly,  expressed  by  saying  that  there  must  be  both  wrong 
and  damage,  injuria  et  damnum.  Mere  violation  of  right 
or  damage  not  due  to  a  breach  of  duty  is  called  damnum 
absque  injuria,  and  no  action  will  lie  for  it,  as  where  property 
is  damaged  by  a  nuisance  which  is  authorized  by  the  legislature, 
or  a  person  is  subjected  to  pecuniary  loss  by  business  competition. 
But  any  violation  of  right,  however  trifling,  if  the  consequence 
of  the  breach  of  a  corresponding  duty,  is  a  wrong;  the  extent 
of  the  violation  is  of  no  importance  on  the  question  of  the 
existence  of  a  wrong,  though  it  may  be  of  the  utmost  importance 
^8  to  the  amount  of  damages  that  can  be  recovered  in  an  action 
for  the  wrong.  It  is  just  as  wrongful  to  tap  a  man  lightly  with 
a  switch  as  to  knock  him  down  with  a  clnb. 

conTi»vtion  The  violation  of  right   must  actually    be  the   oonsequenoe   of 

^j^^cJ»  of  duty  the  breach  of  duty.  If  it  would  have  happened  equally  had 
of  right,  there  been  no  breach  of  duty,  there  is  no  wrong.  This  principle 
is  of  frequent  application  in  cases  of  alleged  fraudulent  misrepre- 
sentation. It  has  already  been  explained  that  an  intent  to  defraud 
includes  an  intent  that  the  false  representation  shall  be  believed 
and  acted  upon  ;  so  much  is  essential  to  the  breach  of  duty. 
But  to  the  actual  commission  of  a  fraud  it  is  also  necessary  that 
it  be  in  fact  believed  and  acted  upon,  otherwise  the  fake  repre- 
sentation does  not  become  the  cause  of  any  damage. 

piorautyo*  It  is  uot  necessarv  however   that  the   breach  of  duty  be  the 

sole  cause  of  the  violation  of  right ;  it  is  enough  if  it  be  one  of 
a  number    of   concurring    causes,    provided    that    without    it   the 


caoaes. 


1  See  i  279. 
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▼iolation  of  right  would  not  have  happened.  Thus  if  A  wrong- 
fully places  an  ohstruction  in  a  stream,  and  then  B  wrongfully 
turns  into  the  stream  more  water  than  in  its  obstructed  condition 
it  can  carry  off,  and  as  a  consequence  of  the  two  acts  the  wat«r 
is  set  back  'upon  and  floods  C's.  land,  though  that  would  not 
have  happened  as  a  result  of  either  of  the  acts  alone,  A  and  B 
are  each  guilty  of  a  tort  and  liable  to  C  for  the  entire  damage. 
So  if  a  passenger  on  a  ship  is  hurt  in  a  collision  with  another 
vessel  due  to  the  combined  negligence  of  the  masters  of  both, 
each  master  is  responsible  for  the  injury. 

If  a  wrong  has  once  been  completely  committed,  nothing  that  ^^^^l^^' 
happens  afterwards  will  affect  its  character  as  a  wrong.  Thus  •^e"*^ 
if  goods  are  tortiously  taken  and  afterwards,  before  any  action  is 
brought,  restored  to  the  owner,  that  does  not  pui^  the  wrong 
nor  take  away  the  right  of  action ;  though  it  will  reduce,  or  in 
technical  language  mitigate,  the  damages  recoverable.  A  ware- 
houseman who  has  goods  on  storage  is  liable  to  the  owner  for  a 
negligent  injury  to  them,  although  after  the  injury  they  are 
totally  destroyed  by  accidental  fire  without  the  warehouseman's 
fault,  so  that  the  owner  would  have  lost  his  goods  in  any  event 
and  the  first  injury  has  really  done  him  no  harm. 

868.  To  make  a  wrong  the  duty  broken  and  the  right  violated  p^de?J2T>T 
must  correspond  to  each  other.  If  a  breach  of  duty  is  followed  only  t^e^uT^ 
by  the  violation  of  a  right  to  which  that  particular  duty  does  not 
correspond,  there  is  no  wrong.  Thus  where  the  plaintiff  had  con- 
tracted with  a  township  to  board  all  its  paupers  and  supply  them 
with  necessaries  for  a  gross  sum  per  annum,  and  the  defendant 
beat  one  of  the  paupers,  in  consequence  of  which  he  became  sick 
and  the  plaintiff  was  put  to  expense  in  taking  care  of  him,  it 
was  held  that  no  action  lay  by  the  plaintiff  against  the  defendant. 
The  duty  broken  was  that  in  5  690,  which  corresponds  to  rights 
of  bodily  security.  But  the  plaintiff  had  no  right  in  the  bodily 
security  of  the.  pauper.  The  only  right  of  the  plaintiff  wliich  was 
violated  was  that  of  pecuniary  condition,  to  which  that  duty  docs 
not  correspond.  Had  the  person  beaten  been  the  plaintiff's  wife 
or  child,    in    whose    bodily  security  he  had  rights,*  he    could  have 

2  8ee  2  2  981,  988. 
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recovered ;  and  so  he  could  if  the  defendant  had  done  the  act 
with  a  malicious  intention  to  put  the  plaintiff  to  expense,  thus 
breaking  the  duty  in  §  720,  which  does  correspond  to  the  right 
of  pecuniary  condition.  For  the  same  reason  a  life  insurance 
company  can  not  have  an  action  against  a  person  who  kills  one 
of  its  policy  holders. 

Joint  torts.  869.     If  sevcKil    pcrsons   commit    a   tort  jointly,    they   are 

jointly  and  severally  responsible  for  it.  That  is,  they  may  be  sued 
jointly  in  a  single  suit,  or  separate  actions  may  be  brought 
against  them  and  judgments  got  against  each  one  for  the  entire 
wrong.  But  the  injured  party  can  have  but  one  satisfaction.  K 
one  tort-i'easor  pays  the  sum  awarded  as  damages,  no  suit  can 
thereafter  be  brought  against  any  of  the  others ;  and  no  suit  then 
pending  against  the  others  can  proceed  and  no  judgment  obtained 
against  any  of  them  can  be  enforced,  except  for  the  costs  of  the 
proceeding.* 
Joint  ^  This  principle  applies   to  breaches  of  trust  by  joint  trustees, 

^"■**  as  a  general  ride,  so  far  as  each  is  to  blame  in  any  way  for  the 
breach  of  trust  or  has  consented  to  it.  But  generally  one  trustee 
is  not  responsible  for  a  breach  of  trust  conmutted  by  a  co-trustee 
without  his  consent  or  connivance  and  for  which  he  is  in  fact 
firee  from  blame. 

Mnifeaaanoe,  MQ.    Wrongful  couduct  is  divided  into  malfeasance,  misfeas- 

*'*^-««^^**^  ance  and  nonfeasance.  Malfeasance  means  an  act  which  is  in  itself 
unlawful  without  regard  to  the  manner  in  which  it  is  done,  such  as 
bejiting  a  person  or  taking  his  property  without  l^al  justification. 
Misfeasance  means  doing  a  lawful  act,  i.e  an  act  which  w^ould 
be  lawful  if  done  properly,  in  an  improper  manner,*  e.g.  making 
an  excavation  on  the  edge  of  one's  own  land  without  taking 
proper  precautions  to  prevent  adjacent  land  from  caving  in,  or 
navigating  a  ship  in  a  careless  and  unskilful  manner  in  a  crowded 
channel.     Nonfeasance  is  mere  omission,  e,g.  not  paying  a  debt 

Coniinoing  871.     When  as  the  direct    consequence    of  an    unlawful  act 

wrongs.     ^  thing  is  placed  where   its  mere   presence    violates  a   right,  and 

continues  there,  as  for  instance  if  A  wrongfully  builds  a  house  or 

places  stones  or  rubbish  on  B's  land,  the  act   itself  is  deemed  to 


<  See  2  760  0(2  /fn.  <  See  2  695. 
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continue,  the  wrong  is  called  a  continuing  wrong,  and  each  day's 
continuance  is  a  separate  wrong  for  which  a  separate  action  will 
lie.  Thus  in  the  example  just  given  B  may  have  a  fresh  action 
against  A  every  day  that  the  nuisance  remains  upon  his  land, 
the  act  of  placing  it  there  is  considered  to  be  done  or  repeated 
each  day.  But  if  on  any  day  he  omits  to  begin  a  suit  and 
afterwards  does  sue,  he  must  treat  the  whole  continuance  of  the 
injury  up  to  the  time  of  suing  as  a  single  wrong,  except  so  much 
of  it  as  he  has  already  begun  suit  £or. 


B  See  also  {  693. 
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CHAPTER    LVIII. 

PAETICULAR  WBONGta 

fireciflc  S72.    Certain  kindfl,  bat  not  all  kinds,  of  dvil  injuries  liaTe 

received  specific  names.  The'  distinctions  between  these  depend 
Bometimes  upon  the  rights  and  duties  which  are  violated.  If  this 
were  always  the  case,  no  description  of  the  wrongs  separate  from 
that  of  the  rights  and  duties  themselves  would  be  necessary.  But 
very  often  the  ground  of  the  classification  is  the  presence  of  other 
elements,  so  that  violations  of  the  same  right  and  duty  may 
constitute  different  kinds  of  wrongs,  or  violations  of  different  rights 
and  duties  be  put  together  under  the  same  name.  To  a  con- 
siderable extent  the  grouping  has  been  determined  by  historical 
accidents,  and  particularly  by  the  ancient  forms  of  procedure 
at  law,  and  so  far  forth  is  devoid  of  any  scientific  or 
logical  basis. 

dassiflcation  Injuries  may  be  divided  into  injuries  to  the  person,  to  land, 
to  incorporeal  things,  to  personal  property,  to  pecuniary  condition, 
and  to  obligations.  Those  divisions  are  not  quite  mutually 
exclusive,  but  overlap  upon  each  other  to  some  extent.  There  is 
one  species  of  wrong,  however,  known  as  trespass,  which  falls 
into  several  of  those  classes,  and  therefore,  as  being  of  a  some- 
what general  character,  will  be  first  discussed. 
TTMipass.  873.     A  trespass  is  a  direct  and  forcible  injury  to  the  person 

or  to  tangible  property.     The  right  violated  is  the  right  of  bodily 

The  Right   sccurity,    the    right    of   mental      security    mentioned    in     §  421, 

yiolaied. 

or  some  property  right  in  land  or  chattels  which  includes  the  right 
of  present  possession.  No  injury  to  property  is  a  trespass  as 
against  a  person  who  has  not  the  right  of  present  possession, 
and  no  such  person  can  sue  as  for  a  trespass.  Thus  if  A  is 
tenant  for  years  of  land  and  B  the  reversioner,  and  0  wrong- 
fully enters  upon  the  land  and  tears  down  a  house,  or  if  A 
has  hired  B's  horse  for  a  month,  and  C  wrongfully  kills  it, 
C's  act  is  a  tort  against  both    A   and    B,  but  a  trespass  against 
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A  only.  It  is  not  a  trespass  against  B,  because  he  has  not  the 
right  of  present  possession.  Also  a  person  can  not  commit  a 
trespass  upon  property  which  he  has  in  his  own  possession,  even 
though  his  possession  is  wrongful  and  the  owner  has  a  right  of  pre- 
sent possession.  If  a  thief  steals  a  chattel  and  then  destroys  it, 
the  original  theft  was  a  trespass,  but  not  the  destruction.  The  duty  "^^^"^^ 
which  is  broken  in  a  trespass  is  the  one  in  §  690,  or  §  691.  The 
meaning  of  a  direct  injury  has  been  ateady  explained.'  Force  in  Direct  dam* 
this  connection  does  not  mean  actual  violence.  It  means  merely  what 
is  stated  in  the  definition  of  the  duties,  that  the  wrong  must  be  ^^^^ 
committed  by  an  act,  not  by  a  mere  omission,  and  that  the 
violation  of  the  right  must  be  effected  by  means  of  physical 
contact  or,  when  the  right  is  that  of  mental  security,  by  an 
apparent  attempt  to  produce  such  a  contact  immediately.  Striking 
a  person  or  attempting  to  do  so,  entering  upon  land,  taking  or 
forcibly  and  directly  injuring  a  chattel,  if  wrongful,  is  a  trespass  ; 
but  poisoning  a  person's  cattle,  negligently  keeping  gunpowder 
so  that  it  explodes  and  does  damage,  making  a  nuisance  by 
smells  or  slandering  a  person  is  not,  the  injury  being  either 
indirect  or  not  forcible.  The  wrongful  entry  of  cattle  upon  land,  injurfe*  by 
though  it  may  be  in  fact  the  indirect  consequence  of  a  mere 
omission  on  the  part  the  person  in  charge  of  them,  is  reckoned 
a  trespass,  the  act  of  the  cattle  being  imputed  to  their  possessor. 
There  is  a  like  imputation  if  a  man  intentionally  sets  his  dog 
on  to  bite  a  person;  but  injuries  by  ferocious  animals  generally 
are  not  trespasses,  being  regarded  merely  as  indirect  consequences 
of  their  possessors'  omission  to  restrain  them. 

874.    Coming  now  to  wrongs  especially  against  the  person;    injuries  to 
a  trespass   involving  a  violation  of  the    right  of  bodily  security, 
such   as  striking  a   person   or  even    wrongfully   touching  him,   is 
known   as  a   battery;   and  one  which   consists  in  an   attempt  to     Battery 
commit  a  battery,  in  violation  of  the  right  of  mental  security  and 
of  the  duty  in  §  691,  is  an  assault.     Since  every  battery  includes  an    Aflsauit. 
assault,  the  compound  name  assault  and  battery  is  often  used. 

As  has  been  aheady  said,  any  violation  of  the  risjht  of  liberty  Ffti«eimpri- 

,      ,  Bouuicnt. 

is  an  imprisonment ;  if  wrongfiil,    it  is  called    false    imprisonment. 
1  eee  i  234. 
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False  imprisonment,  when  it  takes  place  under  the  mandate  of  a 
court,  must  be  distinguished  from  malicious  prosecution  or  abuse 
of  process,  which  are  separate  wrongs.  In  false  imprisonment  the 
imprisonment  itself  is  wrongful.  But  imprisonment  pursuant  to 
a  mandate  of  a  court  is  wrongful  onlj  if  the  mandate  is  void 
or  is  afterwards  set  aside  for  irregularity.  If  A  institutes  a 
prosecution  against  B  on  a  false  charge  of  crime,  and  a  magistrate 
on  A^s  complaint  issues  a  warrant  for  B's  arrest,  the  fact  that  B 
is  innocent  and  the  prosecution  groundless  does  not  make  the 
warrant  void  or  irregular;  it  is  merely  erroneous,  and  the  arrest 
and  consequent  imprisonment  are  lawful  If  A  has  made  the 
charge  maliciously  and  without  probable  cause  he  may  be  guilty 
of  a  malicious  prosecution,  but  not  of  false  imprisonment.  For 
an  innocent  man  to  be  arrested  and  tried  for  a  crime  is  indeed 
a  great  hardship ;  but  the  administration  of  ciiminal  justice  oould 
not  go  on  if  he  were  permitted  to  treat  the  prosecution  when 
instituted  in  good  faith  as  a  tort  against  him. 

^^'.*^*  The  wrongs  known  as  slander  and  libel,  which  involve  viola- 

tions of   the   right   of  reputation,   have    been    already  described. 

S^SJ^um.  Scandal  against  judges,  high  public  officers  and  in  England 
noblemen  is  called  scandalum  magnatum,  and  in  this  class  of 
cases  derogatory  words  may  be  actionable  which  would  not  be  if 
spoken  of  a  common  person. 

5ma«iage.  Jactitation    of   marriage   is    where    one  person  falsely    and 

maliciously  boasts  or  gives  out  that  he  or  she  is  married  to 
another,  whereby  a  common  reputation  of  their  matrimony  may 
ensue.     It  is  a  wrong  under  the  ecclesiastical  law. 

SedncUon.  Scductiou  *  is  the  having  illicit  sexual  intercourse  with  a  woman 

with  her  consent  in  violation  of  the  rights  of  her  husband  or  master.' 
It  is  not  a  wrong  against  the  woman  herself,  because  of  her  consent, 
unless   she  is  so  young   as  to  be  legally  incapable  of  consenting.^ 

Adultery.  Having  illicit  intercourse  with  a  married  woman  in  violation  of  her 
husband's  right  is  called    also    adultery  or    criminal  conversation.* 

2  For  the  meaning  of  seduction  in  the  criminal  law  see  2  1167« 
8  These  rights  belong  to  the  law  of  abnormal  persona. 
*  A  certain  age,  usually  from  twelve  to  sixteen,  is  in  most  places  fired 
by  statute,  under  which  a  girl  is  deemed  incapable  of  consenting. 
^  Usually  written  crim.  con. 
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Abduction   is  taking  a  wife  from  her  busband's  custody  in  viola-  Abduction, 
tion  of  his  rights,   or   a   child,  ward   or  apprentice  from  that  of 
his  parent,  guardian  or  master. 

876,  Of  injuries  to  land  the  most  important  is  ouster,  which  oa«tew. 
consists  in  wrongfully  taking  or  keeping  possession  of  land  and 
excluding  the  rightful  tenant.  A  mere  wrongful  entry  upon  or  med- 
dling with  land  which  does  not  involve  taking  possession  of  it  is  not 
an  ouster  but  a  trespass.  The  original  entry  by  which  an  ouster  is 
accomplished  is  usually  a  trespass,  but  the  continuance  of  the 
wrongful  possession  is  not,  because  the  intruder  gets  by  his  ouster 
an  estate  in  the  land.  But  when  the  rightful  tenant  has  recovered 
the  land  by  re-entry  or  action,  and  thus  put  an  end  to  the 
defeasible  estate  of  the  wrong-doer,  he  is  then,  as  has  been 
explained  already,  "in  of  his  old  right,"  and  may  treat  the 
intruder  as  a  trespasser  in  respect  of  his  possession  and  all  acts 
done  by  him  upon  the  land. 

There  were  at  common  law  several  different  kinds  of  Abatement, 
ouster.  Abatement  was  where,  after  the  death  of  a  tenant 
in  fee  and  before  the  heir  or  devisee  had  acquired  seizin 
by  entry,  a  stranger  took  possession  of  the  land.  Intrusion  intnuion. 
resembled  abatement  except  that  it  took  place  after  the  termina- 
tion of  a  particular  estate  and  before  the  entry  of  the  remainder- 
man or  reversioner.  Abatement  and  intrusion  are  now  impossible, 
because  neither  the  heir,  the  devisee  nor  the  tenant  in  expectancy 
is  required  to  make  entry  to  get  his  seizin,  but  is  considered  to  be 
seized  in  law  as  soon  as  his  right  accrues. 

Disseizin  is  where,  the  lawful  tenant  being  seized,  the  Diaseiiin. 
wrong-doer  enters  and  turns  him  out.  This  may  happen  at 
the  present  time.  An  ouster  which  at  common  law  would 
have  been  an  abatement  or  intrusion  will  now  be  a  disseizin. 
Disseizin  may  be  of  incoqioreal  hereditaments;  in  which  case 
it  can  not  be  an  actual  dispossession,  because  these  thing  are 
incapable  of  being  possessed  in  the  proper  sense,  but  it  depends 
upon  the  nature  of  the  right,  being  generally  some  sort  of 
disturbance  of  the  owner  in  his  means  of  coming  at  or  enjoying 
the  V  subject    of    the     right.      But    all    disseizins    of   incorporeal    ofincor. 

•'  c>  X  poreal  here- 

things   are  only  so  at  the  election  of  the  disseizee ;    that  is,  only  «^i«*»«it«. 
if  he  chooses  to  acknowledge  himself  to  be  disseized  for  the  sake 
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of  using  certain  forms  of  remedy  provided  especially  for  cases  of 
disseizin/  But  as  these  remedies  are  now  entirely  obsolete, 
such  theoretical  disseizin  is  of  no  importance.  In  the  above  three 
kinds  of  ouster  the  original  entry  was  unlawful.  But  in  other 
cases  the  entry  might  have  been  at  first  lawful,  but  the  subse- 
quent possession  wrongfuL 

DiBconUna.  Discontinuauoe  is  where  a  tenant  in  possession,  who  actually 

has  an  estate  in  the  land  which  he  can  lawfully  convey  to 
another,  attempts  to  convey  a  larger  estate  than  he  ought,  by 
a  conveyance  which  operates  at  common  law  and  not  under  th(^ 
statute  of  uses,  t.e.  by  a  tortious  conveyance ;  ^  for  example,  if 
a  tenant  in  tail  should  make  a  conveyance  in  fee  simple  by 
feoffinent  with  livery  of  seizin.  The  possession  of  the  new 
tenant  under  the  conveyance  is  rightful^  for  so  long  a  time  as 
the  former  tenant  might  have  lawfully  granted  it,  but  after  that 
it  becomes  a  wrongful  ouster  of  the  true  tenant.  Discon- 
tinuance is  at  present  impossible,  because  all  conveyances  are 
deemed  innocent,  so  that  such  an  ouster  would  be  now  a  disseizin 
or  deforcement. 

Deforcement  Deforcement  is  a  general  name  comprehending  all  the  above 

mentioned  kinds  of  ouster.  But  in  a  narrower  sense  it  denotes 
any  withholding  of  the  freehold  from  one  who  has  a  right  to 
it  but  who  has  never  had  possession,  which  is  not  compri^^ed 
under  any  of  the  other  names,  e.g.  if  one  coparcenor  takes 
exclusive  possession  and  keeps  out  the  other,  if  the  heir  takes 
possession  of  land  and  will  not  assign  the  widow  of  the  former 
tenant  the  one  third  to  which  she  is  entitled  as  dower,  or  if  the 
tenant  covenants  to  convey  his  estate  to  another  and  refuses 
to  do  so*  So  keeping  a  man  out  of  an -office  which  is  freehold 
property  is  called  a  deforcement. 

JSHlSSmu  ^°  ouster  may  also  be  committed  of  chattels  real;  but 
wrongfully  dispossessing  the  owner  of  a  chattel  personal  is  not 
an  ouster. 

«  See  I  906. 
^  See  ?  683. 

8  Though  it  was  formerly  subject  to  forfeiture;  see  {  583. 
*  Hence    a    person     who    levies    a     fine     is     called    a     deforciant* 
eee  2  597. 
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Spoliation   Teeembles   ouster,   and  is  where  a  derk  or  incom-    spoUfttioB. 
bent  takes  the  profits  of   an   ecclesiastical   benefice    without  right 
under  a  false  claim  of  title. 

876.  Waste  is  also  a  species    of  injury  to    land  of  which     ^"*«- 
enough   has   been    said   elsewhere.       Dilapidation   is   a   kind   of  wiapid»«on. 
eodesiastical   waste,    where   the   incumbent   of  a   living  commits 
voluntary  or  permismve  waste  upon   the    property  attached  to  the 

living,  as  by  pulling  down  the  parsonage  house  or  cutting  timber 
upon  the  glebe  land. 

877.  Nuisance,   in   the    sense    of  a   wrong,"  is  any  wrong    ir^»waj«». 
committed  by  the  instrumentality  of  a  thing  which  is  a  nuisance, 

and  by  a  breach  of  one  of  the   duties   specially  relating    to  such 
things.      When   a   nuisance   involves   a  violation  of  the  rights  of  pSSIfnSS- 
the  whole  community  it   is   called   a   public   nuisance,    as   in  the      *'^^^' 
case  of  an  obstruction   placed   in   a    highway    or  navigable  river. 
When  only  the  rights  of  a  single  person  or  a  limited  number  of 
persons  are  violated,  the  nuisance  ia  private. 

878.  Subtraction  is  an  injur}^   to   an  incorporeal  thing.     It  sabinwtion. 
consists  in  omitting  to  perform   any  duty  that  corresponds  to  the 

right  by  reason  of  tenure,  custom  or  prescription;  such  as  the 
refusal  of  a  feudal  tenant  to  perform  the  services  of  his  tenure 
or  a  refusal  to  pay  rent  service  or  tithes.  If  by  ancient  custom  all 
persons  living  in  a  certain  locality  are  bound  to  have  their  com 
cjrfound  at  a  particular  mill,  it  is  a  subtnu^tion  to  take  it  elsewhere  to 
be  ground.     But  a  refusal  to  perform  a  contract  is  i^ot  a  subtraction. 

Disturbance  is  any  wrongful  violation  of  an  incorporeal  here-  DutariNUMt. 
ditament.  Thus  a  refusal  to  pay  tolls  is  a  disturbance  of  the 
franchise  to  take  tolls;  the  putting  in  cattie  by  one  who  has  no 
right  of  conmson,  or  the  putting  in  of  non-oommonable  beasts  by 
any  one,  is  a  disturbance  of  a  ri^t  of  common ;  and  so  is  the 
patting  in  by  a  commoner  of  more  cattie  than  his  right  allows, 
which  last  is  called  a  surcharging  of  the  common.  Wrongfully 
endoong  a  common  and  so  excluding  the  commoners'  cattie, 
driving  them  off,  plowing  up  the  grouud,  and  many  other  acts 
of  the  like  nature  are  also  disturbances  of  commons.  An  unlawM 
obstruction  of  a  way  is  a  disturbance  of  the  right   of  way.      To 

w  Bee  9  705. 
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induce  by  fraad  or  foioe  or  any  unlawful  means  a  man's 
tenants  to  leave  him  is  a  disturbance  of  his  tenure  or  his  right 
as  a  landlord.  Unlawfully  setting  up  a  market  or  feny,  and 
thus  drawing  custom  away  from  a  *  l^ally  established  market  or 
ferry,  is  a  disturbance  of  the  franchise  of  the  latter.  Various 
interferences  with  the  rights  of  the  holder  of  an  advowson  are 
reckoned  among  disturbances,  for  instance  the  presentation  by 
an  unauthorized  person  of  a  clerk  for  institution,  or  the  refusal 
of  the   bishop   without   sufficient   reason   to   admit   the  patron's 

Usurpation,  nominee.  A  usurpation  however  is  more  than  a  disturbance. 
This  happens  where  a  stranger  presents  a  clerk  and  he  is  actually 
admitted  and  instituted,  and  thus  becomes  the  de  facto  holder 
of  the  benefice.  The  effect  of  this  is  similar  to  that  of  a 
disseizin.  The  rightful  patron  is  ousted  from  the  entire  advowson, 
and  can  not  appoint  in  case  a  vacancy  occurs,  unless  he  has 
in  the  mean  time  got  back  his  right  by  proper  proceedings. 
minti^of    I^fru^gcments    of   patents,    copyrights    and  trademarks    resemble 

pateuta,  etc.  disturbance.  These,  especially  violations  of  copyrights,  are  collo- 
quially, and  at  present  even  occasionally  in  legal  language,  caUed 
piracy. 

^SiatuTi^  879.     Among  injuries  to  chattels  is  rescous  or  rescue,  which 

is  where,  goods  having  been  lawfully  seized  for  a  distress  or 
Roseuo.  under  the  mandate  of  a  court,  by  which  seizure  a  kind  of 
limited  property  right  is  acquired,  they  are  forcibly  retaken  from 
the  officer  or  person  holding  them  by  virtue  of  the  seizure.  When 
Ponnd.  cattle  aro  distrained  damage  feasant  and  impounded,  a  rescue  of 
them  from  the  pound  is  called  pound-breach. 

ConTeraion.  880.    The  couversion  of  a  chattel  is  one  of  tiie  most  frequent 

and  important  wrongs  against  property.  It  meant  originally 
that  a  person  who  had  found  a  lost  chattel  and  taken  it  into 
his  possession  refused  upon  demand  to  restore  it  to  the  owner 
and  appropriated  or  converted  it  to  his  own  use.  But  for  certain 
reasons  which  will  be  explained  hereafter^  it  was  found  con- 
venient to  extend  the  notion  of  conversion  and  to  make  it  cover 
as  much  ground  as  possible.  Gonsequentiy  it  now  includes  various 
kinds  of  unlawful  dealings  with  chattels  which  mre  hardly  capable 


u  See  2  925. 
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of  b:;ing  brought  under  a  single  definition.  By  way  of  illustra- 
tion, holding  possession  of  a  chattel  obtained  by  an  unlawful  taking, 
tiie  refusal  of  a  bailee  to  restore  the  chattel  at  the  end  of  the 
bailment,  or  the  sale  and  delivery  of  it  by  him  to  a  stranger, 
is  a  conversion. 

The  right  which  is  violated  in  a  conversion,  as  in  a  trespass,  Therieht 
is  a  right  of  property  which  includes  a  right  of  present  posses- 
sion. No  one,  even  though  he  be  the  owner  of  the  chattel, 
can  sue  for  a  conversion  of  it  unless  at  the  time  of  the  wrong 
he  had  the  right  of  present  possession;  but  on  the  other  hand 
a  mere  bailee  who  has  that  right  may  sue.**  The  principle  how- 
ever applies  here  that  a  wilful  abuse  of  the  chattel  by  a  bailee 
terminates  the  bailment  aud  revests  the  right  of  present  posses- 
sion in  the  bailor  at  the  latter's  option." 

But  not  every  violation  of  the  right  of  present  possession  ^J>o^2|^^ 
is  a  conversion.  The  wrongful  dealing  with  the  chattel  must  be 
such  as  is  inconsistent  with  the  existence  of  the  owner's  posses- 
sion, such  as  a  taking  the  chattel  from  him,  its  destruction,  its 
retention  in  the  possession  of  the  wrongdoer  or  its  dehvery  by 
him  to  a  third  person.  No  sort  of  wrongful  interference  with  a 
chattel  which  leaves  it  in  the  possession  of  the  owner  is  a 
conversion  of  it.  Thus  where  the  defendant  had  a  herd  of  swine 
of  a  superior  breed  which  he  kept  in  a  pasture,  and  he  caught 
and  castrated  a  scrub  boar  of  the  plaintiff's  which  he  found 
running  with  his  herd,  the  court  said  that  the  act,  though  a 
trespass,  was  not  a  conversion  of  the  boar,  the  defendant  having 
taken  no  possession  of  it.  So  if  a  landlord  intending  to  distrain 
upon  his  tenant's  goods,  forcibly  prevents  him  from  removing 
them  from  the  premises,  that  is  not  a  conversion  of  the  goods 
because  the  tenant  remains  in  possession  of  them. 

In   order   to    amount   to    a   conversion   the    wrong  must  be    intention. 
intentional.      If  a  bailee  intentionally   destroys  the  chattel,  he  is 
guilty    of  a   conversion,    and   so   he   is  if   he  intentionally  keeps 
possession   after   his    right    has  come   to    an   end;   but  not  if  il 

.  1^  There  is  some  authority  for  aayiog  that  he  mnst  have  not  merely 
A.  precariooB  poesessiou  bat  a  special  property;  but  probably  that  vic\/ 
18  incorrect  . 

»  See  J  802. 
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is  destroyed  by  his  negligence  merely,  or  if  his  failure  to  restore 
it  ifi  through  forgetfulness.  It  is  often  said  that  conversion 
includes  or  implies  some  assertion  by  the  wrongdoer  of  dominion 
over  the  chattel;  but  this  seems  to  mean  no  more  than  that 
the  wrongful  dealing  with  it  must  be  intentional  and  inconsistent 
with  the  owner's  possession.  Intention  here  means  simple  inten- 
tion only.  If  a  carrier  delivers  the  goods  entrusted  to  him  to 
the  wrong  person,  even  by  an  innocent  mistake  on  his  part  and 
after  the  use  by  him  of  the  utmost  care  to  find  out  the  person 
to  whom  delivery  ought  to  be  made,  he  is  guilty  of  a  conversion; 
and  so  is  a  person  who  by  mistake  takes  and  uses  anoth^'s 
goods  supposing  them  to  be  his  own. 
Kindt  of  881^     Subject   to   the   foregoing  general  requirements,  there 

seem  to  be  three  sorts  of  wrongful  dealings  with  chattels  which 
pJ^JJJJ^  amount  to  conversion.  (1)  Wrongfully  taking  or  holding  posses- 
sion of  a  chattel,  where  the  duty  broken  is  usually  the  general 
duty  as  to  possession  in  §  693  or  perhaps  the  duty  in  1 800. 
dSivMy?  (2)  Wrongful  delivery  of  a  chattel  by  the  possessor  to  a  third 
person,  as  where  a  carrier  or  warehouseman  makes  a  misdelivery 
or  the  bailee  of  a  chattel  sells  it  and  delivers  it  to  the  buver. 
Here  the  duty  broken  is  usually  the  general  duty  as  to  inten- 
tional wrongs  in  §  718.  In  this  class  of  cases  the  deliveree,  if 
he  takes  the  chattel  in  good  faith,  may  acquire  a  rightful  posses- 

ri^'u^Yuse.  sion."  (3)  Any  use  of  or  dealing  with  a  chattel  by  the  possessor 
of  it  in  excess  of  his  rights  of  use.  This  case  might  perhaps 
be  considered  to  include  the   preceding   one,    and  usually  involves 

dm4u7ti^.  a  breach  of  the  same  duty,^  This  includes  the  injury  or  distrac- 
tion of  the  chattel  by  a  bailee,  and  the  frequently  occurring 
case  of  hiring  a  chattel  for  one  purpose  and  using  it  for  another, 
e,g.  driving  a  hired  horse  to  a  place  other  than  that  to  which 
he  was  hired  to  go. 

^^TOfttSo"^  882.     Sometimes   a   demand   for   the   chattel   by  the  jiarty 

injured  and  a  refusal  by  the  wrongdoer  to  comply  with  the 
demand  are  necessary  in  order  to  maintain  an  action  for  a  con- 
version. A  demand  and  refusal  may  be  material  either  as  an 
essential    element    in   the    wrong    or    as    evidence.      (1)  As    aa 

"  Sec  2  750. 
Iff  See  also  2  794. 
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element  in  the  wrong.  If  a  person  has  a  rightful  but  precarious  At  an  element 
possession  of  a  chattel,  his  possession  does  n«t  become  wrongful, 
and  so  does  not  amount  to  a  conversion,  until  a  demand  has 
been  made  upon  him  by  the  person  entitled  to  the  possession. 
This  includes  many  cases  faUing  under  the  exceptions  relating  to 
possession  mentioned  in  §§  750,  751.  Generally  when  a  person 
is  permitted  under  one  of  those  exceptions  to  take  or  keep 
possession  of  a  thing  in  derogation  of  the  true  owner's  rights 
his  possession  is  merely  precarious,  and  he  must  restore  on 
demand.  But  a  wrongful  possession  is  itself  a  conversion  without 
any  demand.  The  question  whether  the  possession  of  a  chattel  is 
rightful  or  wrongful  very  often  comes  up  in  the  form  of  a  question 
whether  an  action  will  lie  for  a  conversion  without  a  previous 
demand.  (2)  As  evidence  of  a  conversion.  If  it  is  shown  that  A»eTideno». 
the  person  on  whom  the  demand  was  made  was  at  the  time  of 
the  demand  or  had  been  previously  in  possession  of  the  chattel, 
and  that  the  person  making  the  demand  had  at  the  time  of 
making  it  a  right  of  present  possession,  then  a  demand  and 
refusal  is  prima  facie  proof  of  a  conversion  by  the  former  at 
that  time ;  i.e.  it  is  prima  facie  proof  of  any  and  all  facts 
necessary  to  be  proved  to  show  a  conversion  at  that  time,  for 
example  that  the  party  was  still  in  possession  and  able  to  comply 
with  the  demand,  that  his  possession  was  not  rightful,  or  that 
he  had  been  guilty  of  some  act  which  would  amount  to  a 
conversion  even  though  his  possession  were  rightful.  It  is  not 
evidence  of  any  one  specific  element  in  the  wrong  rather  than 
another,  but  generaUy  that  the  wrong  of  conversion  has  been 
in  some  manner  or  other  committed ;  so  that  the  burden  of 
proving  the  contrary  is  thrown  upon  the  party  who  has  refused 
to  detiver.  Thus  if  a  bailee  does  not  restore  the  chattel  to 
his  bailor  at  the  end  of  the  bailment,  that  is  not  necessarily 
a  conversion  by  him.  It  may  have  been  lost  or  destroyed  by 
some  accident,  in  which  case  he  is  not  Hable  at  all,  or  by  his 
mere  negligence,  in  which  case,  although  he  is  guilty  of  a  wrong, 
the  wrong  is  not  a  conversion.  But  if  the  bailor  demands  the 
chattel  and  the  bailee  does  not  restore  it,  then  the  latter  is 
presumed  to  have  converted  it,  and  he  must  clear  himself  from 
this  presumption   by   shewing   why   he  fails  to    restore.     There- 
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fore  it  is  often  said  that  a  demand  and  refusal  is  not  itself 
a  conversion  but  is  evidence  of  a  conversion. 

con^endonof  ggg^  j^^  common  law  money  was  not  capaUe  of  being 
converted^  because  a  person  who  got  possession  of  another's 
money  was  not  bound  to  restore  the  specific  coins  but  merely 
to  repay  a  like  amount.  That  is,  money  was  dealt  with  in  genere 
as  a  fund,  and  the  duty  to  restore  it  was  a  debtJ*  But 
a  box   or  bag   of  money,    being   an   identifiable    specifiic    thing, 

CooTersion  of  could    be    couvcrtcd.      At   present   it   is   held   in     most     places 

immaterial 

things,     that   money,  funds  and   immaterial   personal    property  generally, 

for     instance      shares    of    stock,    can    be    converted     bv     any 

Beai       means    equivalent    to    the    conversion    of    a    chattel.      But    the 

name    conversion    is    not    applied    to    any    wrong    against    real 

property. 

Deo0it,dc.  884.    Fraudulent  misrepresentation,  which  when  it  amounts 

to  an  actionable  tort  is  called  deceit,  and  slander  of  title  are 
usually  injuries  to  the  right  of  pecuniary  condition ;  and  breach 
of  contract  and  of  trust  to  rights  tfi  peraonamy  as  is  also  the 
conversion  of  funds. 

Conapincy.  Conspiracy,    which    is    the    combining     together    of    several 

persons  to  do  or  procure  the  doing  of  a  wrong,  though  often 
spoken  of  as  a  tort,  is  not  really  in  itself  a  civil  injury  at 
ail.'^  If  any  injury  is  actually  committed  pursuant  to  the  con- 
spiracy, that,  and  not  the  conspiracy,  is  the  wrong ;  it  would 
have  been  equally  wrongful  had  there  been  no  conspiracy.  If 
no  injury  is  actually  committed,  the  conspiracy  is  harmless.  Any 
persons  may  combine  to  do  anything  that  they  might  do  singly. 
The  only  effect  of  the  conspiracy  is  to  make  all  the  conspirators, 
even  those  who  do  not  in  person  take  any  part  in  the  act, 
responsible  as  joint  wrongdoers  for  any  wrong  that  may  be 
committed  in  pursuance  of  it. 

i«  See  i  226. 

17  It  may  in  some  cases  be  a  crime. 
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CHAPTER    LIX. 


REMEDIES  IN  GENERAL. 


885.  When  a  wrong  has  been  committed  a  remedial  or 
secondaiy  right  to  the  appropriate  legal  remedy  usually  arises 
in  favor  of  the  injured  party.  Sometimes  a  remedy  is  given 
against  a  merely  threatened  wrong,  for  the  sake  of  preventing 
it.  In  the  civil  law  a  tort  or  delict  is  regarded  as  a  kind 
of  transaction  between  the  parties,  ^ving  rise  to  an  obligation 
ex  delicto^  to  make  compensation,  and  the  action  for  the  wrong 
as  brought  to  enforce  specifically  the  performance  of  that  obliga- 
tion. This  theory  of  obligations  ex  delicto  probably  does  not 
exist  in  the  common  law ;  if  it  does,  no  practical  use  is  made 
of  it.  A  right  of  action  in  the  common  law  seems  to  be  a  mere 
permissive  right  to  sue,  not  an  obligation ;  though  an  obligation 
may  ultimately  be  created  by  the  judgment  of  the  court  in  the 
action.  That,  however,  is  a  primary  obligation,  whereas  an 
obligation  ex  delicto  is  secondary. 

In  the  maritime  law  the  theory  of  obligations  ex  delicto 
seems  to  prevail.  A  maritime  lien  arising  from  the  commission 
of  a  wrong  is  probably  to  be  considered  as  created  for  securing 
the  performance  of  an  obligation  to  make  compensation.  Probably 
obligations   ex  delicto  are  also  recognized  in  equity. 

The  expression  "  cause  of  action,"  which  often  occurs  in  the 
books,  denotes  generally  the  wrong  itself  out  of  whose  commis- 
sion the  right  of  action  arises,  but  sometimes  it  appears  to  be 
synonymous  with  right  of  action. 

A  right  of  action  is  a  chose  in  action,  and  at  common 
law  was  subject  to  the  rule  that  a  chose  in  action  could  not 
be  assigned.  At  present  actions  except  for  personal  injuries 
ar<^  freely  assignable  in  most   pluces. 
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j^xtinction  of         g86.    A   right   of  action  and,  when  it  is  for  the  breach  of 

rights  of  M-  " 

**<»»•       an  obligation,    the    obligation   itself  if    it   survives   the   breach,* 
can  be  extinguished  in  the  following  ways. 

jndrment.  By  the  judgment   or   decree   of  a   court.      If  the   decision 

is  against  the  party  claiming   the   right,    he    is   estopped   by  the 

Merger,     rccord  to  asscrt  it  again.     If  it  is  in  his  favor,  the  original  right 

is  merged   in   the    new    obligation  created  by   the   judgment   or 

decree. 

BeicMe.  By  a  release  or  a  covenant  not  to  sue,* 

Accord  nnd  887«    Bv   aocord    and    satisfaction.     An    accord    means   an 

agreement  between  the  parties  by  which  the  party  having  the 
right  of  action  consents  to  receive  something  from  the  other  in 
satisfaction  of  his  claim.  Satisfaction  means  the  actual  receipt 
of  the  thing  agreed  upon,  the  performance  of  the  accord.  An 
accord  by  itself,  without  satisfaction,  has  no  effect,  and  the 
injured  party  may  sue  notwithstanding  the  accord.  A  satisfaction 
may  consist  of  a  sum  of  money,  any  valuable  thing  or  service 
Fnjment  of  a  or  the  acquisition  of  a  new  right.  The  payment  of  a  debt  after 
it  is  due  operates,  as  to  the  right  of  action,  as  an  accord  and 
satisfaction.  But  the  payment  by  the  debtor  of  a  part  of  the 
debt  is  not  a  good  satisfaction  and  does  not  dischaige  the 
obligation  or  the  right  of  action,  even  though  the  parties  agree 
that  it  shall  have  that  effect,  becaase  there  is  no  consideration 
for  the  agreement;^   though   the   payment   of  any  sum  may  be 

Payment  of  acccptcd  in  Satisfaction   of   an   unliquidated   claim.      If  however 

principal 

ouij.  a  creditor  chooses  to  accept  the  principal  only  of  his  debt  after 
it  comes  due,  that  is  a  good  satisfaction,  and  he  can  not  after- 
wards claim  interest  or  costs,  except  that  if  he  has  already 
begun  a  suit  for  the  debt  he  may  go  on  and  recover  nominal 
debte^S^wm.  damages  and  the  costs  of  the  suit  already  brought.  At  common 
inoniaw.  j^^  ^^  accord  and  satisfaction,  even  the  pajrment  of  the  full 
amount  due,  did  not  discharge  a  right  of  action  for  a  specialty 
debt;  a  release  under  seal  was  necessary.  This  rule  so  far  as 
it  relates  to  payment,  seems  to  have  had  its  origin  in  a  con- 
fusion between  the  primary  obligation,  the  debt  itself,  and  the 
secondary  right  of   action.      First,    the   debt   being   ignored    and 

2  See  1 775.  8  See  {  768.  «  See  2  864.  865. 
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only  the  right  of  action  kept  in  view,  it  was  said  that  the 
payment  was  not  a  perfoimance  but  a  mere  accord  and  satis- 
faction. Then  the  point  of  view  was  shifted,  the  right  regarded 
as  a  specialty  obligation,  and  the  principle  applied  that  a  con- 
tract by  specialty  can  not  be  varied  or  discharged  by  a  parol 
agreement.  Whereu  the  true  view,  as  it  seems  to  the  present 
writer,  would  have  been  that  the  payment  was  a  performance 
as  to  the  original  obligation  and  an  accord  and  satisfaction  as 
to  the  right  of  action,  and  thus  discharged  both.  The  courts  ^qjjj.*^ 
of  equity  at  an  early  period  gave  relief  against  this  nile,  and 
forbade  the  creditor  to  sue  on  his  epecialty  if  he  had  in  fact 
been  paid.  At  present  the  old  rule  is  abolished  at  law,  and 
payment  of  a  specialty  debt  after  it  is  due  discharges  it. 

888.  By  limitation.  The  statutes  of  limitatiom*  cut  off  I't-it^tion. 
rights  of  action  after  a  certain  time.  A  claim  that  is  barred  by 
the  statute  of  limitations  is  said  to  be  outlawed.  The  usual  periods 
of  limitation  are  for  claims  to  land  and  specialty  debts  twenty 
years,  on  simple  contracts  and  other  non-specialty  obligtitions  six 
years,  on  rights  of  action  for  torts  from  two  to  six  years ;  but 
they  are  different  in  different  places.  Exceptions  are  made,  as 
has  been  explained  elsewhere,'  in  favor  of  persons  under  dis- 
abilities, and  also  in  cases  where  the  person  against  whom  the 
action  should  be  brought  is  out  of  the  jurisdiction  and  therefore 
can  not  be  sued.  Judgments  are  not  barred  by  the  statute  of  Judgments. 
limitations.  But  after  twenty  years  a  judgment  is  prima  facie 
presumed  to  have  been  satisfied. 

The  statute  of  limitations  does  not  as  such  apply  in  equity.  ^^°^{J^  ^ 
But  the  courts  of  equity,  following,  as  it  is  said,  the  analogy 
of  the  statute,  will  often  refuse  relief  on  the  ground  of  delay 
in  seeking  it.  Express  fiduciary  trusts  never  outlaw,  and  will  be 
enforced  after  any  interval  of  time.  Other  purely  equitable 
rights,  implied,  constructive  and  non-fiduciary  trusts,  including 
equitable  liens,  will  usually  be  barred  after  the  same  lapse  of 
time  which  would  suffice  in  the  case  of  similar  legal  rights* 
Where  an  equitable  remedy  is  sought  for  the  protection  of  a 
legal    right,    for    instance    an    injunction    against    a    nuisance^ 

0  See  2  591.  <  See  2  594. 
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the  odnrt  will  follow  the  statute,  except  in  the  case  of 
fraud.  The  statute  generally  runs  at  law  against  a  claim  for 
compensation  for  fraud  from  the  time  when  the  fraud  was 
actually  committed,  whether  the  injured  party  then  knew 
of  it  or  not,  but  in  equity  usually  from  the  time  when 
he  discovers  it  or  might  have  discovered  it  by  the  use  of 
due  diUgenoe,  because  up  to  that  time  he  is  not  to  blame 
for  omitting  to  sue.  But  even  before  the  statutoiy  period  has 
elapsed  the  court  will  sometimes  refuse  an  equitable  remedy  for 
a  legal  wrong  and  leave  the  injured  party  to  his  remedies  at 
law,  on  the  ground  of  laches  on  his  part,  %»e.  unreasonable  delay 
in  brining  his  suit. 
Acicnowiede.  In  the  caso  of  a  debt  an  acknowledmient   of  the   existence 

ment  and  new  ^ 

promise,  yf  the  debt,  from  which  the  law  will  imply  a  promise  to  pay 
it,^  or  an  actual  promise  to  that  effect,  made  before  the  period 
of  limitation  has  expired,  will,  as  the  expression  is,  take  the 
debt  out  of  the  statute,  and  a  new  period  of  limitation  will 
begin  from  the  time  of  the  acknowledgment  or  promise.  The 
acknowledgement  may  be  in  express  words  or  by  implication, 
for  instance  by  part  payment  or  payment  of  interest.  After  the 
statute  has  once  run  against  a  debt,  a  mere  acknowledgement  of 
it  will  not  revive  it,  the  debtor  may  admit  his  indebtedness  and 
rely  upon  the  statute  as  a  defence ;  there  must  be  an  actual 
promise  to  pay,  a  voluntary    relinguishmeut   of  the   protection  of 

Meet  of    the  statute.     The  effect  of  the  statute,  though  it  quite  extinguishes 

the  right  of  action,    is   not   to    destroy   the    debt   but   merely  to 

reduce  it  to  the   condition    of  an   imperfect   obligation;    so    that 

its  existence  is  a   suflSdent   consideration   for   a   promise   to    pay 

Form  of  the  it.«     In   most   placcs   at   present  by  statute   an  acknowleds:ment 

new  pronuae.  s:^  r  j  o 

otherwise  than  by  part  payment,  or  a  promise,  in  order  to  take 
a    debt    out   of  the    statute   or    to   revive    it,    is   required  to  be 

Lord  Tenter-  iu  writing  and  sigucd  by  the  debtor.  The  principal  English 
statute  to  this  effect  is  known  as  Lord  Tenterden's  Act.* 

Death  of «  889.     By    the    death    of   one   party.     At  common   law  a 

party. 

right  to  maintain  a  personal  action^^  became  extinct  on  the  death 

r  See  I  927.  «  See  3  864. 

•  9  Geo.  'V.  c.  14.  M  See  {  902. 
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of  either  jjarty.  Actio  personalis  moritur  cum  persona.  But  now 
actions  on  obligatioud  and  for  torts  to  property  survive  in  favor  of 
or  against  the  personal  representative  of  a  deceased  party.  Actions 
for  personal  injuries  survive  in  some  places  but  not  in  othera 

890.  In  certain  cases  tne  law  refuses  a  remedy  for  a 
wrong,  these  standing  as  exceptions  to  the  general  principle 
vbi  jus,  ibi  remedium. 

If  the  right  violated  is  one  which  belongs  to  the  whole 
public  or  the  wrong  amounts  to  a  public  nuisance,  no  private 
person  can  sue  for  it  unless  he  has  sustained  some  damage 
special  to  himself  distinct  from  that  to  the  public ;  otherwise 
the  wrongdoer  might  be  vexed  by  numberless  unnecessary 
suits.  The  remedy  for  the  wrong  is  to  be  sought  in  a 
public  prosecution  in  the  name  of  the  state.  Thus  if  an  obstruc- 
tion is  unlawfully  placed  in  a  highway,  this  is  a  public  nuisance, 
and  is  also  a  violation  of  the  right  of  every  person  in  the 
community,  since  every  one  has  a  right  in  the  condition  of  the 
highway."  Therefore  every  person  in  the  community  has  suflfered 
a  technical  wrong.  But  no  one  can  sue  for  the  wrong  unless 
it  has  caused  him  some  individual  actual  damage.  There  is  some 
conflict  in  the  decisious  as  to  what  is  a  sufficient  special  damage 
to  an  individual  to  justify  a  private  action.  Merely  having  to 
go  around  by  another  road  to  avoid  an  obstruction  in  the  highway 
is  not.     But  in  some  places  any  one  may  abate  a  public  nuisance. 

S91.  As  a  general  rule  a  person  against  whom  a  wrong  is  com- 
mitted is  debarred  from  a  remedy  by  the  fact  that  he  has  contribut- 
ed to  the  injury  by  his  own  wrongful  conduct  But  merely  being  in 
a  place  where  one  has  no  right  to  be  will  not  generally  have  this 
effect.  Thus  if  a  person  goes  upon  land  as  a  trespasser  and  while 
there  is  injured  by  some  wrongful  act  of  the  possessor  of  the  land, 
e.g.  by  a  spring-gun  set  there  to  shoot  trespassers  or  by  blasting 
operations  negligently  carried  on,  he  may  have  an  action  for  the 
injury,  though  it  would  not  have  happened  had  he  not  gone 
where  he  had  no  right  to  go.**  When  a  person  is  injured 
by    another^s    negligence,    he    is    refused   a   remedy   if  his    own 

n  Pee  i  635. 

12  But  as  to  tlie  oonHition  of  the  land   no  duty   is  owed  to  a  trca- 
paflser ;  see  {  696.    Nor  are  duties  ba  to  nuisances. 
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negligence  has  oontributed  to  the  injury.  Thus  if  A  drives 
carelessly  in  the  street  and  runs  over  B,  he  is  guilty  of  a  wrong. 
But  if  B  has  negligently  put  himself  in  the  way  of  being  run 
over,  he  can  have  no  action  for  the  wrong  against  A.  So  if 
a  raibroad  train  does  not  stop  at  a  station  where  it  ought 
to  stop,  and  a  passenger  therefore  attempts  to  get  on  or  off 
the    train    while    it    is    in   rapid    motion    and    is    hurt    in    the 

ti?1imce.  8.ttempt,  he  is  without  remedy.  The  comparative  degree  of 
negligence  on  either  side  is  of  no  consequence.  Even  though 
A's  carelessness  in  driving  was  gross  and  B's  negligence  in  getting 
in  the  way  was  slight,  still  B  is  barred  of  his  remedy.  In  some 
of  the  United  States  however  a  different  rule  prevails,  and  if 
the   injured   party's  negligence   is   slight   as   compared    with   the 

Therniein  other's  he  IS  allowed  to  recover.  In  admiralty  when  an 
injury  occurs  by  the  concurrent  negligence  or  wrong  of  both  sideSf 
the  loss  or  damage   is    divided   between    them.      This    has    been 

wronesnot  called  a  rusttcum  judicium.  The  common  law  rule  as  to  con- 
tributory  negligence  does  not  apply  to  intentional  wrongs,  to 
wrongs  caused  by  the  breach  of  a  peremptory  duty,  or  to 
an  injury  from  a  nuisance,  even  though  in  the  last  case  the 
duty  broken  may  be  merely  one  to  use  care.  When  sudi  a 
wrong  is  committed,  the  contributory  negligence  of  the  injured 
party  does  not  deprive  him  of  his  remedy. 
Tort  amount-         §92.     At  commou  law  when  an   act   was  at  the  same  time 

iDK  to  a 

feionj.  a  tort  and  a  felony,  as  if  A  stole  B's  goods,  the  injured  party 
was  not  permitted  to  being  any  civil  action  for  the  tort  until 
he  had  first  prosecuted  the  wrongdoer  for  the  crime."  This  was 
to  make  sure  that  criminals  should  be  brought  to  justice.  But 
that  rule  is  now  abolished  in  the  United  States,  and  is  limited 
in  England  by  so  many  exceptions  and  qualifications,  that  it  is 
seldom  actually  applied. 
Eodroaab^  893^     Somctimcs  a  pcrsou  is  permitted  to  obtain  redress  by 

ownMt.  hig  Qwn  act  for  a  wrong  done  him,  without  applying  to  a  court. 
Most  of  these  cases  have  been  already  mentioned  under  other 
heads.  They  include  the  retention  of  his  debt  by  an  executor, 
self   defence,    recaption    of    one's    own    property,    abatement    of 

18  See  2  1243. 
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Reentry. 


nuisances  and  seizure  of  heriots.      But  a   few   of  them  caQ  for 
special  notice  here. 

When  a  person  has  been  ousted  from  his  estate  in  land, 
he  may  generally  regain  it  by  entry,  or  as  it  is  often  called 
re-entryj*  But  to  this  there  are  certain  exceptions.  In  case  of 
a  discontinuance  by  a  tenant  in  tail  the  rightful  tenant  can  not 
have  this  summary  remedy,  but  is  put  to  his  action  to  recover 
the  land,  because  of  the  probability  that  the  alienee  of  the 
tenant  in  tail  did  not  know  of  the  entail.  Also  if  a  dis-  Descent  oast., 
seizor  or  other  wrongful  tenant  dies  in  possession  and  the  land 
descends  to  his  heir,  which  is  called  a  descent  cast,  the  right  of 
entry  of  the  rightful  tenant  is  tolled  or  taken  away,  and  he  can 
only  recover  the  land  by  an  action.  The  reason  is  that  the  heir 
by  the  descent  has  acquired  an  apparent  right  of  possession  and 
perhaps  is  ignorant  of  the  true  state  of  the  title,  so  that  it  is 
fitting  that  he  should  be  deprived  of  the  land  only  by  the  solemn 
judgment  of  a  court.  But  by  various  statutes  ancient  and  modern 
this  effect  of  a  descent  cast  has  been  abolished  in  certain  cases. 

Distraint  or  distress  means  the  seizure  of  a  person's  property 
to  compel  him  to  do  something  which  he  ought  to  do.  Distress 
for  renf  and  distress  of  cattle  damage  feasant^*  have  ahready 
been  spoken  of.  Other  cases  where  this  remedy  was  allowed 
at  common  law  will  be  mentioned  hereafter.  As  a  general  rule 
a  distress  must  be  reasonable  in  amount;  but  sometimes  by  the 
old  law,  if  the  party  distrained  upon  continued  obdurate,  successive 
distresses  might  be  made  till  all  his  property  was  taken.  This 
was  called  distress  infinite.  It  was  permitted  for  a  subtraction 
of  services  due  by  virtue  of  tenure  ^^  and  in  certain  other  cases, 
but  is  now  abolished. 

Bemitter  is  where  a  person  who  has  been  ousted  from  his  Bemittcr^ 
land  afterwards  gets  possession  of  it  under  some  defective  title 
or  in  some  way  not  sufficient  to  give  him  a  good  right,  e.g. 
by  purchase  from  the  disseizor  or  his  heir,  in  which  case  he  is 
remitted  or  put  back  into  his  original  right  and  may  hold  the 
land  by  virtue  of  that  without  regard   to    his   new  and  defective 
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M  See  2  460,  461. 
»  See  i  524. 
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title.  This  is  necessary,  because,  he  not  being  able  to  enter 
upon  or  being  an  action  against  himself,  he  has  no  other  way 
of  establishing  his  true  right. 

Arbitration.  §9^^     Arbitration  is  where  parties  between  whom  a  dispute 

has  arisen  agree,  instead  of  taidng  it  into  court,  to  submit  it  to 
the  decii^ion  of  one  or  more  arbitrators.  A  very  common  course 
is  for  each  party  to  appoint  an  arbitrator,  and  for  the  parties 
to  empower  the  arbitrators  in  case  they  can  not  agree  to  call 
in  a  third  person  as  umpire.  A  submission  to  arbitration  may 
Award.     ]yQ  made  orally  or  in  writing.      The    decision  is  called  an  award. 

Withdrawal  At   any    time  before   the    award   is   published   either   party    has 

•rbitrauon,  power  to  withdraw  from  the  arbitration,  to  prevent  which  it 
is  very  common  for  the  parties  to  give  bonds  to  each  other  at 
the  time  of  the  submission  that  they  will  not  withdraw  but  will 
stand  to  and  perform  the  award.  The  giving  of  an  arbitra- 
tion bond  does  not  take  away  the  power  of  a  party  to  withdraw, 
but  his  doing  so  will  be  a  breach  of  the  condition  of  the  bond 
for  which  he  will  be  liable  in  damages   in   a   suit   on  the  bond. 

Effectual!  The  award  when  made  amounts  to  a  contract  or  agreement 
between  the  parties,  and  operates  as  a  meiger  of  the  parties' 
claims  and,  if  necessary,  as  a  transfer  of  any  property  that  can 
be  transferred  without  a  formal  juristic  act ;  but  if  the  agreement 
or  transfer  comes  within  the  statute  of  frauds,  the  award  to  have 
that  eflfect  must  be  in  writing.  If  a  formal  juristic  act  of 
transfer,  such  as  a  deed  or  endorsement,  is  necessary,  the  award 
may  direct  such  an  act  to  be  done.  For  example,  if  the  arbi- 
trators awarded  that  a  chattel  which  had  formerly  belonged  to 
A  should  thenceforth  be  the  property  of  B,  and  they  had  autho- 
rity to  make  such  an  award,  that  would  be  sufficient  of  itself 
to  make  B  the  owner;  but  if  the  property  were  land,  the  arbi- 
trators could  not  by  their  mere  award  transfer  the  ownership, 
unless  both  the  submission  and  the  award  were  under  seal,  but 
they  could  order  A  to  execute  a  proper  deed. 

«wd?r Jie  -^^  Statute  it  is  now  provided  that  in  certain  cases  an  award 

of  court,     may  be  filed  in  court   and   made   a   rule   of  court,    that   is,    be 

treated  and  enforced   as   if  it    were    an    order   or  decree  of  the 

^^raiTof"  court;    and   in   some   jurisdictions   the    submission   itself  may  by 
*^"'**      the  consent  of  the  parties  be  made   by   an   order   of  a  court  to 
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that  effect,  in  which  case  a  party  can  not  withdraw  from  the 
arbitration  without  the  consent  of  the  court.  If  the  arbitrators  ^tSl'SrlSS* 
act  corruptly  or  unfairly  or  one  party  obtains  an  award  in 
his  favor  by  fraud  or  coercion,  a  court  of  equity  on  the  applica- 
tion of  the  party  aggrieved  will  set  the  award  aside  and  forbid 
its  enforcement;  but  this  will  not  be  done  merely  on  the  gix)und 
that  the  arbitrators  have  made  a  wrong  decision,  because  that 
would  involves  the  trial  of  the  whole  case  by  the  court,  which 
it  is  the  very  purpose  of  an  arbitration  to  avoid. 

The  law  favors  arbitration  as  a  peacefrd  and  inexpensive  ArMtratton 
method  of  settling  disputes  after  the  dispute  has  arisen,  when 
the  parties  are  in  a  situation  to  understand  the  exact  nature 
and  scope  of  the  question  which  is  to  be  submitted.  But  it  is 
very  jealous  of  attempts  to  set  up  private  tribunals  in  advance 
of  any  specific  controvery  and  thus  oust  the  courts  of  their 
jurisdiction.  Therefore  a  stipulation  in  a  contract  that  any  ^^^JJJJJ^ 
dispute  that  may  afterwards  arise  out  of  it  shall  be  submitted 
to  arbitration  is  usually  held  void  as  being  against  public  policy; 
though  a  stipulation  that  the  amount  of  damages  payable  on  a 
breach  shall  be  fixed  in  that  manner  is  generally  valid,  since 
that  leaves  the  question  of  the  validity  and  effect  of  the  contract 
to  be  passed  upon  by  the  regular  courts.  Similar  principles  apply  Pnvata  tribu- 
te other  sorts  of  private  tribunals,  such  as  those  of  churches  in 
the  United  States,  masonic  lodges,  clubs  and  societies.  Their 
authority  is  confined  strictly  to  matters  relating  to  the  govern- 
ment and  dicipline  of  the  associations  which  they  represent,  and 
the  courts  refuse  to  regard  as  binding  any  decisions  of  theirs 
upon  matters  of  contract,  property  or  personal  rights.  For  instance, 
the  officers  of  a  club  might  have  power,  acting  in  a  quasi 
judicial  capacity  under  provisions  of  the  constitution  of  the  club, 
to  order  the  expulsion  of  a  member  for  misconduct ;  but  if  the 
eonstitution  provided  for  any  forfeiture  of  property  or  pecuniary 
penalty  in  such  a  case,  that  must  be  sued  for  in  the  public 
<x)urt8.  And  even  in  cases  where  private  tribunals  are  allowed 
to  exercise  jurisdiction,  courts  of  equity  wiQ  forbid  the  enforce- 
ment of  their  decrees  if  it  appears  that  their  proceedings  were 
corrupt  or  unfair,  e.g.  if  a  party  was  not  given  a  fair  hearing. 
By  statute,  however,  in  some  places   courts   of  arbitration,  which  ortSSSi^ 
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are  ^ast-public  tribunals,  have  been  established  in  exchanges, 
chambers  of  oommeroe  and  similar  commercial  associations  for 
the  purpose  of  adjusting  disputes  among  the  members  of  the 
association  concerning  their  rights  or  business  as  such. 

Bemediesin  895.     Ecmcdios  which  are  sought  in   court   may    be  divided 

Damages,   iuto  Compensatory  and  specific  remedies.      The   former  consist  of 

pecuniary  damages,  which  are    awarded   to   the   injured  party  as 

Specmcreme-a  Compensation  for  the  wrong  done  him.  Specific  remedies 
are  either  preventative,  where  the  court  interfere©  beforehand  to 
prevent  the  commission  of  a  wrong,  as  when  an  injunction  b 
granted  forbidding  the  creation  of  a  nuisance,  or  restitutive,** 
where  after  a  wrong  has  been  committed  the  court  puts  the 
injuredv  party  into  the  actual  enjoyment  of  the  right  of  which 
he  has  been  unjustly  deprived,  as  where  a  disseizee  recovers 
possession  of  his  land  by  an  action  or  a  court  of  equity  decrees, 
the  specific  performance  of  a  contract. 


is  This  expreaBion  is  not  in  comoum  use. 
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CHAPTER    LX. 

REMEDIES  IN  THE  COMMON  LAW  COUBTS. 

896.  For  every  sort  of  legal  wrong,  that  is,  when  the  duty  Damage, 
broken  is  a  legal  daty  and  the  right  violated  a  legal  right,  the 
injured  party  may  have  an  action  at  law  for  pecuniary  damages. 
The  amount  of  damages  to  be  awarded,  or,  as  it  is  called,  the  "^lamSeir 
measure  of  damages,  is  generally  determined  by  the  jury,  though 
in  some  cases  there  are  rules  fixing,  either  absolutely  or  within 
certain  limits,  the  amount  recoverable.  For  this  reason  damages 
are  said  to  be  unliquidated  until  they  have  been  liquidated  or 
ascertained  by  the  verdict  of  the  jury. 

Damages  for  the  unjust  detention  of  a  debt  consist  of  simple  ^JSS?" 
interest  on  the  principal  of  the  debt  from  the  time  when  it 
came  due,  or  in  the  case  of  a  debt  payable  on  demand  from 
the  time  when  the  creditor  actually  demanded  payment.  For 
although  a  suit  may  be  brought  for  money  payable  on  demand 
without  making  any  demand,  this  kind  of  interest  only  runs 
from  the  time  of  an  actual  demand.  Interest  given  as  damages, 
which  accrues  only  after  the  maturity  of  the  debt,  which  does  not 
depend  upon  contract  and  which  is  given  whether  or  not  the  debt 
originally  bore  interest,  must  be  distinguished  from  interest  accru- 
ing before  maturity  which  is  due  only  by  contract.*  But  interest 
by  way  of  damages  is  not  allowed  upon  arrears  of  unpaid 
interest;  that  is,  compound  interest  is  not  given. 

Besides  interest,  the  creditor  is  entitled  to  nominal  damages  Nominal  dair 
for  the  detention. 

For  the  conversion  of  a  chattel  the  general  rule  is  that  the  ^SXiinf 
measmre  of  damages  is  the  value  of  the  chattel  at  the  time  of 
the  conversion  with  interest.  The  injured  party  can  not  recover 
for  any  additional  damage  that  he  may  have  suffered  from  being 
deprived  of  it,  for  example  the  loss  of  a  chance  to  sell  it  for 
a  high  price.      To   this   general   rule   there   are   however  a  few 


1  See  i  767. 
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exceptions.  If  the  chattel  nas  been  restored  before  the  verdict, 
its  value  at  the  time  of  restoration  is  deducted  or^  as  the 
expression  is,  goes  in  mitigation  of  damages. 

Damnirciifor  For    persoual    iujurles    it    is    impossible   to    lay    down    any 

iujurijH.     rule  of  compensation,  and  the  damages   have    to   be    left   to  the 

discretion  of  the  jury,  subject  to   the   power   of  the    court  to  set 

the    verdict   aside    and   order    a    new   trial   if  they   are    grossly 

excessive  or  inadequate.' 

Nominal  dam.  Eveiy  violatiou  of  a  right  imports  pecuniary  damage.'  But 
if  no  damage  has  actually  been  caused,  the  injured  party  will 
recover  only  what  are  called  nominal  damages,  which  in  this 
case  means  some  trifling  sum,  such  as  one  cent. 

^ri^htlfSot''  ^^''*     -^tl^ough  to  make  a    wrong    the    right   violated  must 

*i^  to*the'  ^  ^^^  ^^T  ^^®  *^^*  corresponds  to  the  duty  which  has  been 
^"^^*  broken,  yet  when  such  a  violation  has  happened  and  the  wrong 
is  once  thereby  complete,  resulting  violations  of  other  rights  may 
be  taken  into  account  in  estimating  the  qiMintum  of  damages, 
provided  they  are  proximate  to  the  breach  of  duty.  Thus  if  a 
personal  injury,  such  as  a  battery,  causes  pecuniary  loss,  that 
may  be  recovered  for  in  an  action  for  the  wrong,  although  the 
duty  broken  in  the  commission  of  a  battery  does  not  correspond 
to  the  right  of  pecuniary  condition. 

Direct  dam-  Direct  damage  is  that   which   is   the   direct   consequence  of 

the  wrongful  act  or  omission,  such  as  bodily  injuries  from  a 
battery  or  injuries  to  land   from    an  unlawful    entry.      All    other 

^^dSStfS!*''^  ^^^^'S®  is  indirect  or  consequential.  If  the  injured  party 
seeks  to  recover  for  consequential  damage,  he  must  all^  the 
occurrence  of  it  in  his  pleadings.  This  allegation  is  often  in- 
troduced by  the  words  "whereby"  or  "by  reason  of  which*' 
following  the  description  of  the  wrong  itself;  for  instance,  that 
the  defendant  assaulted  and  beat  the  plaintiff,  "  whereby "  the 
plaintiff  was  disabled  from  attending  to  Ins  business  and  suffered 
pecuniary  loss.  In  the  old  Latin  pleadings  the  corres- 
ponding words  were  per  quod,  for  which  reason  consequential 
damages  are  often  said  to  be  recoverable  "undei*  a  per 
quodJ^ 


3  Bee  i  1060.  >  Bee  2  686. 
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898.  E^ularly  the  object  of  damages  is  only  to  compensate  com^nrvtory 
the  injured  party  for  the   wrong   done   him,    not   to   punish  the 
wrongdoer.       As   has   been  explained/    there    exists  an  accessory 

right  of  mental  security  which  is  violated  in  certain  cases  of 
wilfyl  wrongs,  and  for  the  violation  of  which  additional  damages 
may  be  given  by  way  of  compensation. 

In  many  places  also  in  cases  of  malicious  wrongs,  or  even 
of  gross  wrongs  done  with  an  actual  wrongful  intent  though 
without  maUoe  in  the  proper  sense,  what  are  called  vindictive, 
punitive  or  exemplary  damages  may  be  awarded  in  excess  of 
the  actual  damage,  for  the  punishment  of  the  offender.  Much 
confusion  exists  between  vindictive  damages  in  the  proper  sense 
and  damages  which  are  in  theory  compensatory  for  the  violation 
of  the  accessory  right  of  mental  security,  and  generally  it  is  not 
important  to  distinguish  between  the  two. 

899.  Besides  the  general  compensatory  remedy  of  damages, 
specific  remedies  of  various  sorts  are  given  in  the  courts  of  conou- 
mon  law,  as  will  be  presently  explained. 

900.  The  proceedings  by  which  remedies  are  or  have  been  Proceedingi 

in  court 

obtained  in  courts  are  divided  into  (1)  actions  or  suits,  (2)  assizes, 
and  (3)  special  proceedings. 

An  action  is  the  ordinary  way  of  seeking  a  remedy  for  a 
wrong.  The  party  bringing  the  action  is  called  the  plaintiff  and 
the  party  against  whom  it  is  brought  the  defendant.  Assizes 
were  proceedings  which  closely  resembled  actions,  and  for  most 
purposes  were  classed  with  actions,  but  differed  from  them  in 
certain  details  of  procedure.  They  long  ago  became  obsolete, 
but  still  need  to  be  understood  because  of  their  bearing  upon  the 
later  law. 

Special  proceedings  are  summary  methods  of  obtaining  speoiaipro. 
remedies  which  are  used  in  certain  cases,  mostly  where  for  special 
reasons  a  speedier  remedy  is  required  than  can  be  had  by  the 
slow  course  of  a  regular  action.  The  procedure  in  these  differs 
greatly  from  that  in  actions.  There  is  in  general  no  trial  by 
jury,  and  no  formal  judgment  is  delivered.  Instead  of  a  judg- 
ment the  court  makes  an  order,    which,    although    it   disposes   of 
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«  See  1 422. 


628  PBIVATE  LAW. 

the  immediate  oontroyery  as  effectually  as  a  judgment  would^ 
generally  is  not,  like  a  judgment,  decisive  of  the  parties'  rights,, 
and  does  not  create  an  estoppel,  so  that  the  parties  are  not 
prevented  by  it  from  litigating  the  same  question  again.  The 
general  principle  is  that  a  person's  ri<:^hts  shall  not  be  finally 
adjudicated  upon  except  after  a  regular  trial.  In  most  of  these 
proceedings  special  writs  are  used,  and  the  proceeding  generally 
takes  its  name  from  that  of  the  writ.  The  party  instituting 
the  proceeding  is  usually  called  the  petitioner,  complainant  or 
relator,*  and  the  other  party  the  respondant,  but  sometimes  the 
names  plaintiff  and  defendant  are  employed. 

The    remedies    obtainable    by   action   or   assize    will  first  be 
considered  and  then  those  which  must  be  sought  by  special  writs. 
Pomwof  901.    At   common   law   various  forms   or   species  of  actions 

were  established  for  the  redress  of  different  kinds  of  wrongs. 
A  plaintiff  had  to  select  the  proper  form  of  action,  and  if  he 
brought  his  suit  in  the  wrong  form  he  would  fail,  even  though 
in  fact  he  had  a  good  cause  of  action.  If  a  wrong  was  com- 
mitted for  which  no  appropriate  form  of  action  could  be  found, 
the  injured  party  was  remediless.  It  was  largely  the  inadequacy 
of  these  forms  of  action  to  furnish  remedies  in  many  cases  which 
gave  rise  to  the  equitable  jurisdiction  of  the  Chancellor,  and  in  some 
cases  led  to  the  interference  of  the  ecclesiastical  courts  in  secular 
matters.  The  common  law  forms  of  action  are  now  in  most 
places  abolished,  but  an  understanding  of  them  is  still  necessary. 
Krai,  personal  902.     Actious    wcre    divided  into  real,  personal  and  mixed.* 

und  mixed  ,  *- 

actions.  ^  real  action  was  one  which  was  brought  to  specifically  enforce 
a  real  property  right,  that  is,  to  secure  or  replace  the  plaintiff 
in  the  actual  enjoyment  of  the  right;  in  the  case  of  corporeal 
hereditaments  it  was  an  action  to  recover  the  seizin  or  posses- 
sion of  the  land.  The  plaintiff  in  a  real  action  was  called  the 
demandant,  and  the  defendant,  in  an  action  for  land,  the  tenant. 
A  mixed  action  lay  to  recover  the  possession  of  land  together 
with  damages  for  the  defendant's  wrong  in  having  unlawfully 
excluded  the  plaintiff  from  the   possession.      But   by   various   old 

s  See  2  929. 

«  These  names  were   borrows  I    from   the   civil  law,   wiiere,   however,, 
they  have  a  somewhat  difiereut  jneaniug.    See  {  443. 
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statutes  damages  were  allowed  to  be  recovered  in  certain  real 
Actionsi  which  nevertheless  continued  to  be  classed  as  real  rather 
than  as  mixed  actions.  Personal  actions  were  for  the  recovery 
of  the  possession  of  chattels  personal,  for  the  specific  enforco- 
ment  of  obligations,  or  for  damages  for  wrongs. 

903.  Keal  actions  were  very  numerous,  but  as  they  long  Eeaioctionfc 
ago  became  extinct  only  a  few  of  the  most  important  will  be 
mentioned  here.  They  usually,  like  special  proceedings,  took 
their  names  from  those  of  the  writs  by  which  they  were  begun. 
They  were  divided  into  possessory  and  petitory  actions,  wiiich 
latter  were  begun  by  writs  called  writs  of  right. 

A  possessory  action  was  one  in  which  the  plaintiflF  or  Poswsorj 
demandant  sought  to  recover  the  possession  or  ^ua^i-possession 
of  real  property  from  the  defendant  or  tenant  on  the  mere 
ground  that  he  had  a  better  right  than  the  latter  to  the  present 
j)OsseHsion  of  it.  But  since  one  of  two  persons  mi^ht  have  a 
better  right  of  possession  in  a  thing  than  the  other  without 
either  being  the  owner  or  tenant  in  fee,  a  possessory  action  did 
not  necessarily  involve  any  question  of  proprietorship.  And  even 
if  that  question  happened  to  arise  in  the  action,  as  if  for 
instance  the  defendant  attempted  to  maintain  his  right  of  posses- 
sin  n  by  proof  that  he  was  in  fact  the  lawful  tenant  in  fee,  the 
judgment  in  the  possessory  action  was  not  regarded  as  decisive 
of  the,  question,  but  the  defeated  party  could  atterwards  resort 
to  a  writ  of  right  to  recover  the  property  jurt  proprittatia. 
Assizes  were  classed  with  possessory  actions. 

In  petitory  actions  or  writs  of  right  the  demandant  asserted  Petitory 
himself  to  be  the  lawful  tenant  of  the  property,  and  de- 
manded possession  on  the  ground  of  his  right.  The  judgment 
was  conclusive  between  the  parties  and  their  privies  as  to  the 
right.  Of  course  if  the  lawful  tenant  recovered  possession  in  a 
possessory  action,  he  was  practically  in  as  good  a  situation  as  if 
he  had  recovered  under  a  writ  of  right,  because  the  unlawful 
possessor  against  whom  he  had  recovered  the  land  had  no  means 
of  getting  him  out.  If  the  latter  brought  a  real  action,  he 
would  fail  in  it.  Therefore,  the  proceedings  in  possessory  actions 
being  simple,  speedier  and  less  expensive,  these  were  generally 
preferred.     But  in  certain  cases  the  true  owner  had  no  possessory 
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wben  %  poti-  remedy  and  was  driyen  to  his  writ  of  right  as   his  only  resouroe. 

tnry  action  •'  o  ^ 

waaneoM-  rj^]g  happened  chiefly  in  three  cases:  (1)  after  a  discontinuance 
hy  a  tenant  in  tail^  in  which  case  the  party  next  entitled  was  not 
allowed  a  possessory  action,  the  tenant  in  tail  having  conveyed 
the  right  of  possession  to  his  alienee :  (2)  when  the  true  tenant 
had  had  judgment  given  against  him  in  a  possessory  action; 
(3)  when  the  possessory  remedy  was  barred  by  the  statute  of 
imitations,  the  period  of  limitation  being  shorter  for  possessory 
actions  than  for  writs  of  right. 

A-tiongfor  When  a  plaintiff  had  recovered   his   estate   in  a  real  action 

vuistts  profits.  ^ 

and  was  then  entitled  to  treat  the  party  who  had  ousted  him 
as  having  never  been  a  tenant  but  a  mere  trespasser,  he  could 
have  a  personal  action  against  him  to  recover  the  rents  and 
profits  of  the  land  during  the  wrongful  occupation.  These  were 
called  mesne  or  intermediate  profits,  and  the  action,  being  gene- 
rally in  the  form  known  as  trespass,^  was  called  an  action  of 
trespass  for  mesne  profits. 
Writ  of  entry.  904.  The  most  usual  commou  law  possessory  action  was 
a  writ  of  entry  or  praecipe^  quod  reddat.  This  was  begun 
by  a  writ  directed  to  the  sheriff,  ordering  him  to  command  the 
tenant  either  to  surrender  the  land  to  the  demandant  or  appear 
in  court  on  a  certain  day  and  show  cause  why  he  did  not  do 
so.  The  demandant  in  this  action  asserted  that  the  land  was 
his,  and  that  the  tenant  had  obtained  possession  of  it  only  by 
means  of  a  disseizin,  intrusion  or  some  sort  of  ouster  committed 
against  the  demandant  or  his  predecessor  in  right  either  by  the 
tenant  himcnlf  or  by  some  one  to  whom  th**  tonant  had  pum<»eded. 
If  the  ouster  was  proved,  the  demandant  recovered  the 
possession,  unless  the  tenant  could  show  a  better  right  in  himself. 
That  is,  the  fact  that  the  tenant's  possession  originated  in  an 
act  of  ouster  was  deemed  sufficient  prima  facie  proof  that  it 
was  a  wrongful  possession.  The  special  forms  of  this  action 
were  very  numerous.  Some  one  of  them  was  applicable  in  any 
case  of  ouster  except  a  discontinuance  by  a  tenant  in  tail  and 
Millie  kinds  of  deforcements.  This  was  the  form  of  action  that 
uM  used  f  »r  a  common  recovery. 


7  See  {  919.  «  See  5  1034. 
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905.  Among  those  deforcements  was  deforcement  of  dower,  ^Jj^iLSif* 
which  occurred  when  a  tenant  in  fee  died  leaving  a  widow  who 
was  entitled  to  dower,  and  the  heir  refused  to  assign  her  any 
dower,  that  is,  to  designate  and  set  out  to  her  the  particular 
portion  of  the  land  which  she  was  to  have,  during  the  time 
appointed  by  law.*  For  this  she  had  a  possesscMy  action  by  a 
writ  of  dower  unde  nihil  habet,  under  which  the  court  would  assign 
her  dower.  If  too  much  dower  were  assigned  her,  the  heir  could  ^^^t*;?**" 
have  this  corrected  by  a  writ  of  admeasurement  of  dower.  dower. 

908.  The  writ  of  entry  being  a  very  ancient  remedy,  the  ^^|JJSS7 
proceedings  under  it  were  somewhat  tedious,  for  which  reason 
more  speedy  remedies  were  invented,  it  is  said  by  Glanvill,  chief 
justiciar  under  Henry  11,  in  the  form  of  the  possessory  assizes. 
As  a  writ  of  entry  was  an  action  which  disproved  the  title  of 
the  tenant  by  showing  its  unlawful  commencement,  so  these 
assizes  were  proceedings  which  proved  the  title  of*  the  demandant 
by  showing  his  or  his  ancestor's  possession;  that  is,  the  demand- 
ant took  the  position  of  a  person  who  was  presumed  to  be  the 
ovmer  by  virtue  of  a  prior  possession,**  on  the  strength  of  which 
he  recovered  unless  the  tenant  could  show  a  better  right.  These 
remedies  were  applicable  to  two  kinds  of  ouster  only,  an  abate- 
ment and  a  recent  or  novel  disseizin. 

K  the  abatement  took  place  on  the  death  of  the  demandant's  Mwrtd'an- 
father  or  mother,  brother  or  sister,  uncle  or  aunt,  nephew  or 
niece,  the  remedy  was  by  a  writ  of  mort  dC ancestor ;  if  on  the 
death  of  any  other  relative,  by  writs  of  the  same  nature  but 
having  different  names.  They  were  all  known  as  ancestral  writs. 
The  inquiry  under  the  writ  was  directed  to  the  point  whether 
the  demandant's  ancestor  was  seized  at  the  time  of  his  death 
and  whether  the  demandant  was  his  heir,  these  facts  if  esta- 
blished being  deemed  sufficient  to  show  a  prima  facie  right  of 
possession  in  the  demandant.  But  if  the  lands  were  devisable, 
these  writs  would  not  lie,  because  the  ancestor  might  have  given 
the  land  to  the  defendant  by  his  will ;  and  therefore  when  after 
the  statute  of  wills  all  lands  were  devisable  they  ceased  to 
be  used. 

»  See  2  977.  lo  See  3  309. 
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Wojg^4«-  An   assize   of  novel   disseizin   went   upon  the  ground  of  a 

former  seizin,  not  in  the  demandant's  ancestor  but  in  himself^ 
and  a  disseizin  of  him  by  the  tenant  within  some  diort  period 
before  the  action  which  was  specified  in  the  writ"  The  esta- 
blishment of  these  facts  made  out  a  .prima  facie  case  for 
the  demandant.  Under  the  writ  the  sheriff  seized  the  land 
and  the  chattels  on  it,  and  kept  them  in  his  custody  till  the 
determination  of  the  case.  If  the  demandant  was  sooceasful, 
he  recovered  the  land  and  damages,  this  being  the  only  case  in 
which  damages  were  recoverable  in  a  real  action  at  common  law. 

^eUwdon.*^'  The  assize  of  novel  disseizin   was   available    only   in   case  of 

a  disseizin,  not  in  other  kinds  of  ouster.  But  because  of  the 
celerity  and  cheapness  of  this  remedy  it  became  very  popular, 
so  that  in  time  the  courts  permitted  a  party  who  had  been 
ousted  but  not  technically  disseized  to  admit  or  confess  himself 
disseized  for  the  purpose  of  using  the  assize.  This  was  also 
allowed  in  cases  of  subtraction  of  rents  or  services  and  disturbances 
of  incorporeal  hereditamemts  which  were  equivalent  to  disseizin.'* 
It  was  called  disseizin  by  election. 

The  mere  wiit  907.  Amoug  petitory  actions  or  write  of  right  the  most 
important  was  the  mere  writ  of  right,  which  lay  only  in  favor 
of  a  tenant  in  fee  simple  to  recover  his  fee,  in  which  the  issue,  which 
was  called  the  mise,  was  joined  on  the  question  which  of  the  parties 
was  the  rightful  tenant  in  fee  simple,  and  a  judgment  on  this  point 
forever  settled  that  question  between  them  and  their  privies.  The 
action  ought  to  be  brought  in  the  court  baron  of  the  lord  of  whom 
the  land  was  holden,  -  and  when  so  brought  was  commenced  by  an 
ori^al  royal  writ,  called  a  writ  of  right  patent  or  open,  directed 
to  the  lord,  commanding  him  to  "hold  full  right  to"  the  plain- 
tiff of  the  fee  in  question,  t.c.  to  entertain  the  suit.  If  the 
lord  refused  or  delayed  justice,  or  in  later  times  on  a  mere  pro 
forma  suggestion  by  either  party  that  he  had  done  so,  the  suit 
might  be  removed  into  the  county  court  by  a  writ  of  tolt,  and 
from  thence  into  the  King's  court  by  a  writ  of  pone  or  recordare 
facias.      If    the    lord    had    no    court    or    waived    his    right    of 

11  In  a  writ  of  Hoary  II  the  time  specified  is  "  since  my  last  journey 
to  Normandy." 
w  See  J  875. 
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jurisdiction  (remisit  curiam  suam),  the  action  might  be  brought 
at  first  in  the  King's  court  by  a  writ  called  a  writ  of  right 
close.  This  was  always  the*  proper  way  when  the  land  was 
held  of  the  King  directly.  The  demandant  had  to  aUege  seizin 
in  himself  or  in  some  one  under  whom  he  claimed,  and  in  the 
latter  case  to  derive  his  right  from  that  person,  that  is,  specify 
all  the  descents  or  transactions  by  which  the  right  had  become 
vested  in  himself.  To  this  the  tenant  answered  by  denying  the 
demandant's  right  and  alleging  that  he  had  a  better  right  than 
the  demandant  had.      This    put    the    demandant   upon    proof  of  Demandant 

•»•  *  *  mnat  prove 

his  title,  for  it  was  a  rule  in  this  action  that  the  demandant  *»*■  title, 
must  recover  upon  the  strength  of  his  own  title,  not  upon  the 
weakness  of  the  tenant's;  that  is,  it  was  not  enough  for  the 
demandant  to  prove  that  the  tenant  had  no  right,  or  even  that 
he  himself  had  a  better  right,  but  he  must  prove  affirmatively 
and  fully  his  own  title  as  lawful  tenant  in  fee  simple. 

908.  If  a  tenant  in  tail  alienated  the  estate,  and  so  effected  FormedoK 
a  discontinuance  as  against  the  heir  in  tail  or  a  remainderman 
or  reversioner,  the  latter  might  have  a  writ  of  right  called  a 
forrnedon  (secundum  formam  doni)  to  recover  his  estate.  This 
writ  was  given  by  the  statute  de  donis  which  first  created 
estates  tail. 

If  a  tenant  in  fee  tail  or  for  life  had  lost  his  estate  by  ^y^^}^ 
a  recovery  against  him  in  a  possessory  action,  that  recovery  at 
common  law  wa^?  final,  there  being  no  petitory  action  provided 
for  such  tenant.*?.  But  in  case  the  recovery  had  happened  because 
of  the  tenant's  non-appearance,  in  which  c.ise  it  might  have 
been  through  mistake  or  accident,  the  statute  of  Westminster 
2nd  gave  him  a  writ  of  quod  ei  deforceat^  which  was  in  the 
nature  of  a  writ  of  right.  But  if  the  recovery  was  after  defence 
made,  the   writ   would   not   lie ;    which   was    the    reason    why  in  Common  «e. 

"  Govexies. 

after  times  a  common  recovery  for  the  cutting  off  of  an  entail 
was  suffered  by  meams  of  a  writ  of  entry,  on  which  after  voucher 
the  vouchee  made  defence." 

A  writ  of  right  of  dower  was  the  remedy  of  a  widow  when  ^o/^owS^^* 
insufficient   dower   had    been   assigned    her    6t    none    at   all,    in 

»  See  2  698. 
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which  latter  case  she  might  have  also  a  writ  of  dower  unde  nihil 
habeL 
Par^ition.  Coparcenors  could  obtain  partition  of  the  land  among  them 

by  means  of  a  writ  of  partition. 

« 

^a°«M^'°'  909.    Originally,     as     has    been    said,    a    lessee    was    not 

regarded  as  having  any  estate  in  the  land,  but  merely  a  contract 
with  his  lessor;  and  his  remedy,  if  the  lessor  dispossessed  him 
or  permitted  him  to  be  dispossessed,  was  by  an  action  against 
the  lessor  on  the  contract.  When  in  course  of  time  he  came 
to  be  recognized  as  having  possession  and  not  merely  detention 
of  the  land,  he  was  aUowed  to   maintain    a   personal   action   for 

'^jeotment°  damages  against  a  person  who  ejected  him.  ^  This  was  called  an 
action  of  trespass  in  ejectment,  or  more  often  simply  of  eject- 
ment, and  was  begun  by  a  writ  of  ejectione  firmae.  After- 
wards the  courts  of  equity  began  to  oblige  the  ejector  to  make 
a  specific  restitution  of  the  land  to  the  lessee,  treating  the  former 
as  a  kind  of  constructive  trustee  for  the  latter;  and  when  that 
practice  had  become  well  established  the  courts  of  law  fell  in 
with  it,  and  in  an  action  of  ejectment  would  give  the  lessee 
possession  of  the  land  as  well  as  damages,  so  that  the  action 
became  a  mixed  action  instead  of  a  purely  personal  one.  This 
method  seems  to  have  been  settled  as  early  as  the  reign  of  Edward 
IV.  ^  But  the  action,  having  been  originally  personal,  retained  the 
tLe*MtioS  to  comparatively  simple  and  inexpensive  procedure  of  personal  actions, 

freehoideni.  j^jj^  therefore  was  really  a  better  remedy  than  a  real  action; 
for  which  reason  freehold  tenants  desired  to  use  it.  To  enable 
them  to  do  so  a  number  of  remarkable  contrivances  and  fictions 
were  resorted  to  and  permitted  by  the  courts,  the  result  of  which 
was  that  ejectment  became  the  common  method  of  vindicating 
all  property  rights  that  included  the  right  of  present  possession 
in  laud,  and  the  older  real  actions  and  assizes  went  out  of  use. 

S**ejectme™  ^°  *^®  ^^*  P'*'^  ^^^  claimant    made    a   formal   entry  ^upon 

the  land,  and  so  acquired  at  least  a  temporary  though  perhaps 
defeasible,  seizin  or  possession  thereof,  which  enabled  him  to  make 
a  lease  of  it  for  years  to  a  person  who  was  to  act  as  the 
nominal  plaintiff  in  the  suit.  The  entry  was  necessary,  because 
a  lease  by  a  person  who  had  neither  seizin  nor  possession  would 
be  void,  and  its   making  would   moreover     amount   to   the  crime 
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of  maintenance ;  and  indeed  it  was  doubted  for  some  time 
whether  such  a  mere  formal  entry  and  lease  was  not  within 
the  rule  against  maintenance.  The  lessee  remained  on  the  land 
till  somebody  ejected  him.  The  ejector  might  be  the  person  in 
occupation  of  the  land,  against  whom  the .  action  was  really  to 
be  brought ;  but  generally  it  was  a  person  employed  for  the 
purpose,  who  was  called  the  casual  ejector.  The  lessee  then 
brought  his  action  of  ejectment  against  the  party  who  had  ejected 
him.  If  that  were  a  casual  ejector,  he,  thus  becoming  the 
nominal  defendant,  was  required  to  give  notice  to  the  occupant 
of  the  land,  the  true  defendant,  of  the  commencement  of  the 
action,  and  invite  him  to  appear  and  take  upon  himself  the 
defence.  For  although  a  judgment  against  the  casual  ejector 
would  not  be  legally  binding  upon  the  tenant,  yet  under  such 
a  judgment  the  court,  not  being  supposed  to  know  of  the  exist- 
istence  of  the  latter  but  assuming  the  party  who  appeared  as 
defendant  in  the  action  to  be  the  actual  tenant,  would  put  the 
nominal  plaintiff  into  possession,  who  would  at  once  surrender 
it  to  his  lessor,  the  true  plaintiff;  and  then  the  tenant  would 
be  driven  to  assert  his  rights  in  another  action,  in  which  he 
would  fail  unless  he  could  show  a  better  right  than  that  of  the 
plaintiff  in  possession  under  the  judgment.  Therefore  it  was 
advisable  for  the  tenant,  on  being  notified  of  the  suit,  to  appear 
and  have  himself  substituted  in  it  as  defendant  by  an  order 
of  the  court,  and  defend  his  possession  in  the  action  of 
ejectment. 

910.  The  nominal  plaintiff  in  order  to  succeed  in  liiSfJ^^tSi^e^S- 
action  had  to  prove  four  points,  viz.,  (1)  a  good  title  or  right  ™*°*'- 
to  the  land  in  his  lessor,  the  true  plaintiff,  (2)  the  lease  to 
himself,  (3)  his  entry  upon  the  land  pursuant  to  the  lease,  and 
(4)  his  ejectment  or  ouster  from  it.  But  in  the  time  of  the 
protectorate,  chief  justice  BoUe  invented  a  new  and  more  con- 
venient way  of  bringing  the  action.  No  lease,  entry  and  ouster 
were  actually  made  but  were  merely  alleged  to  have  been  made, 
the  supposed  lessee  and  nominal  plaintiff  being  a  fictitious  per- 
son, who  was  usually  named  John  Doe,  and  the  casual  ejector 
being  also  a  fictitious  person.  The  notice  to  the  tenant  was 
given  by  the  lessor  of  the  plaintiff,  i.e.  the  true  plaintiff,    in  the 
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name  of  the  supposed  casual  ejector;  and  when  the  tenant 
appeared  and  applied  to  be  admitted  as  a  defendant  he  was 
required  by  the  court;  as  a  condition  of  the  granting  of  his 
request,  to  enter  into  a  stipulation   or   rule    of  courts    called   the 

The  consent  cousent  rule,  by  which  he  agreed  to  admit  the  facts  of  lease, 
entry  and  ouster  and  confine  his  defence  entirely  to  the  question 
of  the  right  to  the  land,  which  remained  as  the  only  question 
to  be  tried  in  the  action.  The  plaintiffs  lessor  became  a  party 
to  the  consent  nile,  and  agreed  to  be  responsible  for  any  costs 
that  niight  be  awarded  against  the  nominal  plaintifi'.  The  action 
of  cjcctinent  having  been  thas  turned  into  a  piooceeding  for 
Dnr.n-frs.  trying  title  to  land,  the  damages  given  were  usually  merely 
nominal,  the  plaintiff  after  recovering  the  land,  if  he  had  any 
clriim  for  substantial  damages,  resorting  to  his  action  of  trespass 
for    me  fine    profits;    so    that    ejectment   came    to    be    in  effect  a 

^th^*un?*cd°  real  action.     In  some  of  the    United   States   it   was  further  sim- 
srates.      piified  \yy  allowing   it   to   be    brought   in   the    first   place    in  the 
name  of  the  true  plaintiff  against  the  true  defendant. 

911.  For  a  nuisance  there  was  formerly  a  remedy  by 
tlillxxS.  ^^  assize  of  nuisance,  at  first  against  the  actual  maker  of  the 
nuisance  only,  but  extended  by  the  statute  of  Westminster  2nd 
to  his  alienee  who  wrongfully  maintained  it.  Under  this  writ 
the  plaintiff  had  judgment  for  the  abatement  of  the  nuisance 
and  for  damages. 

There  was  also  a  writ  of  quod  pn'mittat  prosternere,  which 

^'ermitSi^^  was  of  the  nature  of  a  writ  of  right,  under  which  the  defendant 
was  commanded  to  permit  the  demandant  to  abate  the  nuisance 
or  show  cause  why  he  should  not. 

Both  of  these  remedies    are  now  abolished,  a  personal  action 

^ttieoies?'  ^^^^iug  been  found  a  more  convenient  mode  of  getting  damages, 
and  an  injunction  in  equity  of  preventing  the  making  or  con- 
tinuance of  a  nuisance. 

Writ  of  waste.  912.  A  Writ  of  wastc  was  an  action  which,  partly  by 
the  common  law  and  partly  by  the  statutes  of  Glcx^ster  and 
Westminster  2nd,  might  be  brought  by  the  immediate  revt'.rsioner 
or  remainderman  in  fee  against  a  tenant  for  life  or  years  who 
unlawfully  committed  waste  in  the  land,  or  for  a  like  cause  by 
one  joint  tenant   or   tenant   in   oonunon    against   another.      But 
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i  did  not  lie  between  coparcenora,  because  thej  might  have  a 
a  remedy  by  partition.  It  was  a  mixed  action ;  the  demandant 
recovered  the  land  itself,  as  a  penalty  for  the  commission  of  the 
waste,  and  also  treble  damages.  This  remedy  for  waste  has  Modern  r«. 
heen  superseded  in  modem  times  by  an  action  for  damages;  the 
forfeiture  of  the  land  is  no  longer  a  consequence  of  waste. 

913.  There  were  also   certain    ancient    writs  in   the  nature  Remedies  for 

snbtractiou. 

of  writs  of  right,  by  which  remedies  might  be  had  for  subtrac- 
tions. The  writ  de  consueiudinibus  et  aervitiia  lay  for  the  ^7' ,<!«?:''»*" 
lord  against  a  tenant  who  refused  to  render  rents  or  services 
due  by  tenure  or  custom,  under  which  the  court  ordered  the 
tenant  to  specifically  perform  his  dues.  On  a  writ  of  cessavit  cn^vit. 
the  land  itself  could  in  certain  cases  be  recovered  from  a  tenant 
who  had  wholly  failed  to  perform  his  services  for  two  years ; 
or  if  the    tenant   in   an   assize   or   action   of  replevin  disclaimed  wnt  of  right 

''  tur  auclaimar. 

his  tenure  and  denied  his  lord's  right,    the   lord   could  take  back 
the  land  by  a  writ  of  right  sur  disclaimer. 

On   the   other   hand   if  the   lord   distrained   for  more  than    ^'L i?""*** 

VMM* 

he  had  a  right  to,  the  law  gave  the  tenant  a  writ  of  ne  injuste 
vexeSf  to  prohibit  the  lord's  proceedings.  Or  if  a  mesne  lord 
permitted  his  tenant  to  be  distrained  upon  by  the  lord  para- 
mount for  rents  or  services  due  the  latter  from  the  mesne  lord, 
the  tenant  could  get  reimbursement  from  his  immediate  lord 
by  a  writ  of  mesne  (de  medio);  and  if  the  lord  failed  to  make  writ  of  me»n« 
such  compensation  he  was  forejudged  of  his  mesnalty  and  the 
tenant  should  hold  directly  of  the  superior  lord. 

Services  due  by  custom   or   prescription    e.gr.    a    custom   that  ^"^  ^*  **<'*'• 
all  inhabitants  of  a  village  should  do  suit  to  a  particular  mill   or 
oven  that  is,  bring  their  grain  there  to  be  ground  or  their  bread 
to  be  baked,  were  enforced  by  various  writs    de   secta  ad  moleu' 
dinum,  ad  furnumj  etc. 

All    the   special    writs   for  subtraction  above  mentioned  were   Modem  re 
of    the    nature   of  real   actions,    and    in  later  times  their  places 
were  taken  by   the   more   convenient   remedy   of   an    action    for 
damages. 

914.  For   disturbances    the   usual    remedy    is    now    by    an  ^J^j^®'^^^' 
action    for  damages  or  an  injunction  in  equity.      But   there  were 
formerly  certain  special  remedies. 
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'""'^i^JS?,  ®'  In   case   of  a   Rurcharge   of  a   common  by   any  commoner. 

either  the  lord  or  any  other  commoner  could  have  a  writ  of 
Furcharge  of  common,  directed  to  the  sheriff  and  ordering  him 
to  summon  a  jury  and  with  their  assistance  to  admeasure  the 
whole  common,  that  is,  to  ascertain  how  many   cattle  each  com- 

^chr^ffSr'*  moner  had  a  right  to  put  in.      If  after  that  the  same  defendant 
surcharged  the  common  again,    the    plaintiff  couM    have    a    writ 
of  second  surchai^e,  under  which  he    recovered   damages  and  the 
8Uj)ernuraerary  cattle  were  forfeited  to  the  King. 
^JJJ*^^  If  the  lord    obstructed    the   common,    as   by   enclofdng  it  or 

plowing  it  up,  any  commoner  could  treat  this  as  a  disseizin  and 
have  an  assize  of  novel  disseizin.  Or  in  case  of  such  an  inter- 
ference by  the  lord  or  by  any  one  else  as  amounted  to  a  total 
deprivation  of  the  common,  the  commoner  had  a  right  to  a  real 
action  by  a  writ  of  quod  permittat  to  recover  his  right  of 
common. 

Writ  of  right  For  a  usurpation  of  an  advowson  the  only  remedv  by 
the  common  law  was  a  writ  of  right  of  advowson,  which 
was  a  petitory  action.  But  by  the  statute  of  Westminster 
2nd.,  the  patron  might  treat  it  for  six  months  as  a  mere 
disturbance  and  resort  to  a  possessory  remedy;  and  by  a 
statute  of  Anne  a  usurpation  did  not  affect  the  right  to  future 
presentations. 

'^rc^Vwen?^  For  mcre  disturbance   of  an   advowson  there  were  two  poe- 

'^****       sessory  remedies.      An    assize   of   darrein  preaentmerU  was  based 

upon  the  fact  that  the  demandant  or  his  ancestor  had  made  the 

last  presentation,  and  therefore  he  was  presumptively  the  rightful 

Quor«  impedit.  patrou.  But  the  most  usual  remedy  was  a  writ  of  quare 
iinpedit,  which  was  a  possessory  action  brought  by  the  true 
patron  against  the  bishop  alone  or  against  him,  the  pretended 
patron  and  the  latter's  clerk,  according  to  the  circumstances 
of  the  case.  The  demandant  must  show  his  right  to  the 
advowson  and  at  least  one  actual  presentation  by  himself  or 
his  predecessor  in  title,  on  doing  which  he  got  judgment  to 
recover  the  advowson  and  in  most  cases  to  remove  the  wronsrful 
incumbent. 
^^^S?;**"  915.    Coming   now   to  personal  actions:    these   are   divided 

iiSdcTdJi^To.  into   actions   ex   contractu,    which   were    brought    to    specifically 
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enforce  obligations,  whether  arising  from  oontract  or  not/*  or  for 
damages  for  breaches  of  obligations,  and  actions  ex  delicto,  which 
were  to  recover  the  possession  of  chattels  or  damages  for  torts, 
and  were  therefore  always  based  upon  a  tort  or  delict. 

916.  Of  the  former  dass  the  most  important  was  the  ^*!^^ 
action  of  debt,  which  lay  for  the  recovery  of  any  sort  of  a  debt, 
whether  created  by  specialty  or  otherwise.  The  sum  recovered 
consisted  principally  of  the  debt  itself,  so  that  to  that  extent 
the  action  was  not  for  damages  but  for  the  specific  enforcement 
of  the  obligation.'*  But  the  creditor  was  also  entitled  to  dam- 
ages for  the  unjust  detention  of  his  debt.'*  So  that  the  action 
of  debt  had  a  double  aspect,  being  partly  for  the  specific  enforce- 
ment of  the  obligation  and  partly  for  damages  for  its  breach. 
Generally  at  present  the  entire  sum  recovered,  including  the 
debt  itself,  is  called  damages ;  but  that  is  not  technically  correct. 
Since  a  judgment  created  a  debt,  a  new  action  of  debt  might  ^*^'^°nJ^*^' 
be  brought  on  the  judgment,  a  new  judgment  recovered,  and 
then  another  action  brought  on  that,  and  so  on  without  end  until 
the  debtor  paid.  Actions  of  debt  on  judgment  have  been  abolished 
in  some  places  in  modem  times  as  being  merely  vexatious. 

The  form  of  the  action  was  either  in  the  debet  and  detinet   Pf^**°*?« 

debet  and  in 

or  in  the  detinet  only;  that  is,  the  writ  sometimes  stated  that  *ii« <*«*««*• 
defendant  owed  and  unjustly  detained  the  money  and  sometimes 
merely  that  he  unjustly  detained  it.  The  action  was  brought 
in  the  first  form  by  the  original  creditor  against  the  original 
debtor  or  his  heir;  but  an  executor  or  administrator  sued  in  the 
detinet  only,  because  the  debt  was  not  strictly  his  own  debt, 
though  he  was  entitled  to  receive  the  money.  The  action  of  wagerofiaw. 
debt  on  a  simple  contract  was  open  to  one  serious  objection. 
The    defendant    could    wholly    defeat     the    plaintifiPs    claim    in 

14  They  were  called  ex  contractu  because  of  the  ancient  notion  that 
every  legal  obligation  aroae  from  an  express  or  implied  contract;  see 
1 375.  877. 

Iff  Since  a  debt  may  be  considered  as  a  fbnd  belonging  to  the  creditor 
in  the  poaseasion  of  the  debtor  (see  {  766, )  the  action  was  analogous  to  an 
action  for  poBsesBion,  and  has  been  likened  by  some  writers  to  a  real 
action. 

18  See  2  896. 
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most  cases  hy  simply  coming  into  court  and  making  oath  that 
he  owed  the  plaintiff  nothing,  which  the  plaintiff  was  not 
permitted  to  contradict.  This  was  called  wager  of  law,  and 
will  be  more  fully  explained  in  another  place.^^ 

917.    Covenant  was  an  action  to  recover  unliquidated  dam- 
ages for  the  breach  of  a   covenant    or   promise   under   seal.      In 
Corexumts   aucieut  timcs  however,   in   the   case   of  a   covenant   real,  t\e.  a 

ireol. 

covenant  to  convey  real  property,  the  court  could  enforce  the 
contract  specifically  by   ordering   the   defendant   to    make   a  con- 


Corenant. 


veyance 


18 


No  action  on  There   was    no    form    of  action    for  the  breach  of  a  simple 

simple  oon-  ^ 

tracts  gener.  coutract    which     did     not    create    a    debt,     which    included    all 


aUy. 


Account. 


Actions  ta 
cUlieto. 

Trespass. 


bilateral^'  simple  contracts.  Such  contracts  were  not  binding  or 
enforceable  at  common  law.  The  ecclesiastical  courts,  however, 
would  sometimes  enforce  them,  in  the  exercise  of  the  jurisdiction 
assumed  by  those  courts  over  moral  delinquences,  on  the  ground 
that  for  a  person  to  break  his  contract  was  sinful. 

918.  The  action  of  account  lay  to  settle  accounts  between 
two  persons,  one  of  whom  stood  in  the  relation  of  agent  or 
servant  to  the  other.  It  might  be  used  on  the  disolution  of  a 
partnership  consisting  of  only  two  partners  to  settle  the  partnership 
accounts.  The  first  question  to  be  decided  was  whether  the  de- 
fendant was  bound  to  account  to  the  plaintiff  at  all.  K  that  was 
decided  in  the  affirmative,  a  judgment  was  given  that  the  defendant 
do  account,  and  then  the  case  was  referred  to  auditors  appointed 
by  the  court  to  take  the  account,  that  is,  to  go  over  the  accounts 
of  the  parties  and  report  to  the  court  the  balance  due,  where- 
upon a  final  judgment  was  rendered  for  that  amount.  This 
action  was  generally  disused  because  it  was  found  that  accounts 
could  be  more  conveniently  settled  in  the  courts  of  equity. 

919.  Among  actions  ex  delicto,  an  action  of  trespass  lay 
to  recover  unliquidated  damages  for  a  trespass.  It  seems  also 
to  have  been  occasionally  used  in  ancient  times  when  the  wrong 
did  not  amount  to  a  technical  trespass. 


n  See  1 1062. 

18  This  was  the  form  of  action  used  in  levying  a  fine.    See  1 597* 

w  See  i  87y. 
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It  was  necessary  to  allege  in  the  pleadings  that  the  wrong 
was  committed  vi  et  armis,  in  order  to  ^ve  the  royal  courts 
jurisdiction,^  for  which  reason  the  ordinary  action  of  trespass  was 
often  called  trespass  vi  et  armis.  An  action  of  trespass  for 
an  unlawful  entry  upon  land,  i.e.  for  breaking  the  plaintiff's 
dose,"  was  distinguished  as  trespass  guare  clausum  /regit  ;^ 
and  one  for  the  tortious  taking  of  chattels  as  trespass  de  bonis 
asportatis  or  simply  de  bonis.  But  these  were  not  regarded  as 
separate  forms  of  action. 

920.  If  goods  were  unlawfully  distrained,  the  remedy  was 
by  an  action  of  replevin,  in  which,  the  plaintiff  having  given 
security  that  he  would  duly  prosecute  his  action  and  would 
restore  the  goods  if  it  was  decided  that  he  had  no  right  to  their 
possession,  a  writ  of  replegiari  facias  was  issued,  under  which 
the  sheriff  seized  the  goods  and  delivered  them  to  the  plaintiff. 
If  the  goods  had  been  eloigned  {elongata),  that  is,  concealed  or 
carried  away  so  that  the  sheriff  could  not  find  them,  the  plaintiff 
might  have  a  writ  of  capias  in  withernam  to  take  other  goods 
of  the  defendant  in  lieu  of  the  first.  Goods  taken  in  withernam 
could  not  be  replevied  until  the  original  goods  were  forthcoming. 
The  plaintiff  having  got  possession  of  the  goods  in  this  summary 
manner  at  the  commencement  of  the  suit,  the  issue  to  be  tried 
was  which  party  had  the  right  of  possession,  which  usually  turned 
upon  the  question  whether  the  distraint  was  lawful.  The  court 
awarded  the  possession  to  the  party  who  was  found  to  be 
entitled  to  it. 

In  modem  times  the  remedy  by  replevin  has  been  much 
extended,  and  in  most  places  goods  can  now  be  replevied  by 
the  person  entitled  to  their  possession  whenever  they  are  in  any 
manner  unlawfully  detained  from  him,  and  not  merely  in  case 
of  an  unlawful  distraint. 

There  was  formerly  an  action  to  replevy  a  human  being 
unlawfully  imprisoned,  by  a  writ  de  homine  replegiando.  Any 
one  could  bring  the  action  on  behalf  of  the  prisoner,  and  surety 
must    be    given   that   he   should   be    forthcoming   to  answer  any 

20  See  2  179. 
n  See  {  22$. 
^  Usually  written  qu.  cL/r. 


Fid  armtf. 


Quari  elaiMuni 
frtgit. 


DehoniM. 


Beplerin. 


witiiemam. 


Modem  ex- 
tension of  tlie 
action. 


WritcU 

homine  r€flt» 

fftando. 
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charges   against   him,    on   which   being   given   he   was   set   free. 
But  this  action  is  long  since  fallen  into  disuse,  a  writ  of  habeas 
corpus  being  found  a   more   effectual   remedy   in   cases   of  false 
imprisonment. 
Dednne.  921.    Detibdue  lay  for  a  chattel  which   was   unlawfully   de- 

tained, in  violation  of  the  duties  in  §  800,  from  the  person  having  the 
right  of  immediate  possession,  whether  the  original  acquisition 
of  possession  by  the  defendant  was  rightful  or  wrongfuL  The 
judgment  was  in  the  alternative,  that  the  defendant  restore  the 
chattel  to  the  plaintiff  or  pay  its  value.  Detinue  seems  to  have 
been  connected,  or  perhaps  originally  identical,  with  debt  in  the 
detiiiet,  but  applied  to  goods  instead  of  money.      The    defendant 

wagerof  law.  had  the  samc  right  as  in  debt  to  wage  his  law.  Therefore, 
and  because  the  chief  use  of  the  action  was  in  cases  of  bail- 
ment where  there  was  a  contract  between  the  parties,  the  action 
has  been  classed  by  some  among  actions  ex  contractu;  but  the 
weight  of  authority  holds  it  to  be  ea;  delicto^ 

other  eom-  922.     Bcsidcs  the  abovo  mentioned  common  law  actions,  which 

xnon  law  ' 

actions,  continucd  to  be  employed  until  the  introduction  of  the  modern 
procedure,  and  indeed  are  still  in  use  in  some  of  the  United 
States,  there  were  a  few  others  which  went  out  of  use  at  an 
early  period,  being  superseded  by  the  action  on  the  case  next  to 
be  mentioned. 
inndeqnacy  923.    After  the  wrfts  bv  wHch  actions  were  be&nm  in  the 

of  common  •'  ° 

law  actions,  commou  law  courts  had  become  "  of  course,"  each  form  of  action 
had  its  particular  form  of  writ,  and  the  clerks  in  Chancery 
would  not  issue  writs  in  any  but  the  established  forms.**  The 
King  might  still  grant  extraordinary  writs,  but  early  ceased 
to  do  so  for  the  purpose  of  bringing  suits  in  the  ordinary  courts. 
There  were  accordingly  a  good  many  cases  in  which  no  ap- 
propriate writ  or  form  of  action  existed,  and  therefore  no  remedy 
could  be  had;  for  instance  for  torts  committed  by  n^ligence 
or  fraud  which  did  not  amount  to  trespasses,  or  for  the  breach 
of  simple  contracts  which  did  not  create  debts.  The  inadequacy 
of  the  common  law  scheme  of  remedies  was  severely  felt,  and 
an    attempt    to    obviate   it  was   made    in    the  statute   of   West- 

23  The  Chancellor  was  forbidden  to  do  so  by  the  provlaioziB  of  OzJbrd 
in  1258. 
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minster  2nd.      That  statute  provided  that   whenever  in  any  case  ^•^tS^ 
a  form  of  writ  was  found  in  the  Chancery,  and  in  a  case  falling  mister  and. 
under  the  same  right  and  requiring  a  like  remedy  no  writ  could 
be  produced,  the  clerks   in    Chancery    should   make   a   new    writ 
or  refer  the  matter  to  Parliament  to  have  one  made. 

K  that  statute  had  been  liberally  construed  and  the  powers 
^ven  by  it  freely  exercised,  perhaps  the  courts  of  common  law 
might  have  been  enabled  to  give  relief  in  all  or  nearly  all  the 
cases  in  which,  for  want  of  any  remedy  at  law,  parties  were 
forced  into  the  court  of  Chancery,  and  equity  as  a  separate 
system  of  law  might  never  have  existed.  But  for  some  reason 
which  is  not  now  fuHy  understood,  the  clerks  in  Chancery  refused 
to  make  any  new  writs  except  writs  of  trespass,  in  which,  how- 
ever, the  form  of  the  older  writs  in  trespass  was  not  exactly 
followed  but  was  varied  to  suit  the  circumstances  of  the  case. 
Thus    was   introduced   a   sinsle   new   form   of   action  known  as  Th*  action  on 

®  the  oftM. 

trespass  on  the  case,  an  action  on  the  case,  or  simply  as  ''case," 
which,  like  the  older  action  of  trespass,  was  an  action  to  recover 
unliquidated  damages  for  a  tort.  This  was  used  for  many  Mnds 
of  torts  which  more  or  less  resembled  trespasses  but  yet  were 
not  technically  such,  for  instance  where  the  wrongdoer  had  posses- 
sion of  the  thing  injured  at  the  time  of  the  wrong  so  that 
trespass  would  not  lie,  or  where  the  injury  was  not  forcible,  or 
the  damage  was  indirect,  or  the  right  violated  was  one  on  whose 
violation  an  action  of  trespass  could  not  be  based.  It  was  used 
for  negligent  or  malicious  injuries,  slander  and  Ubel,  fraud,  mali- 
cious prosecution,  injuries  from  nuisances  and  in  many  other 
cases.  In  fact  it  became  the  general  remedy  for  torts  which 
were  committed  by  wrongful  acts  but  did  not  amount  to  tres- 
passes, and  from  its  greater  convenience  it  gradually  superseded 
in  such  cases  the  old  common  law  writs  and  actions.  But  it  being 
stiU  in  theor}'  in  the  nature  of  an  action  of  trespass,  it  was  a 
long  time  before  the  courts  saw  their  way  to  applying  it  to  mere 
wrongful  omissions.  It  was  extended  to  omissions  by  a  series  ^^"^^'"^ 
of  steps,**  at  each  of  which  new  duties  were  introduced  into 
the  law,  so  that  what  was  in    theory   and   perhaps   in   intention 

2*  Holmes,  Common  Law,  Lect.  V,  VII. 
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a  mere  rule  of  procedure  became  the  origin  of  very  important 
changes  in  the  substantive  law.      First    it  was  allowed  where  the 

iCafeMaxice.  combination  of  an  act  and  an  omission  could  be  construed  Uy 
amount  to  doing  the  act  in  an  improper  wav,^  and  then  in  cases 
of  other  negligent  omissions  to  take  precautions  against  the  con- 
sequences of  one's  acts,  in  both  of  which  cases  the  damage  was 
directly  or  indirectly  traceable  to  the  party's  act. 

J'^J^lJ^  924.     The  further  development  of  the    action    proceeded  on 

three  lines.  First,  a  person  who  engaged  in  one  of  the  more 
common  callings  or  trades,  such  as  that  of  a  smith  or  a  miller,  was 
considered  to  be  under  a  duty  to  render  his  services  when  requested 
and  to  have  competent  skill ;  "  for  it  is  the  duty  of  every  arti- 
ficer to  exercise  his  art  rightly  and  truly  as  he  ought."*  For 
a  refusal  to  act  or  for  negligent  or  unskilful  work  an  action  on 
the  case  would  lie  against  him,  founded  on  the  fact  of  his  being 
a  "common"  smith  or  other  mechanic.  The  duty  in  those  cases 
was  said  to  be  imposed  by  the  custom  of  the  realm.  This  prin- 
ciple as  one  of  general  application  has  become  obsolete.  A 
person  following  a  mechanical  trade  is  not  now  bound  to  serve 
a  customer  unless  he  chooses,  and  the  rules  as  to  his  duty  to 
use  care  and  skill  are  the  same  and  rest  upon  the  same  grounds 
as  those  of  other  persons  who  undertake  to  render  services.  But 
some  fragments  of  it  still  remain  in  the  peculiar  non-contractual 
duties  of  common  carriers  and  innkeepers.^ 
TroTer.  925.     Secondly,    when    a   person    had   found   a   lost    chattel 

and  converted  it  to  his  own  use,  an  action  on  the  case  was 
given  against  him  for  its  value.  This  species  of  action  on 
the  case  came  to  be  considered  a  separate  form  of  action, 
and  received  the  name  of  trover.**  This  covered  a  part  of  the 
ground  of  the  action  of  detinue ;  and  since  in  trover  there  was 
no  wager  of  law,  it  was  preferred  to  detinue.  Therefore  the 
courts  by  a  daring  fiction  or  stretch  of  authority  extended  the 
scope  of  the  action.  In  trover  the  plaintiff  originally  had  to  allege 
and  prove  that  the  chattel  was  his,  that  he  lost  it  and  that  the 
defendant  found  it  and  converted  it  to  his  own  use.     The  courts^ 


«  See  I  695.  26  Filzherbert,  Nat  Brev.  94,  D. 

»  See  i  8H5,  824.  ^  From  French  trouver. 
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treated  the  allegations  of  loss  and  finding  as  purely  formal  and 
immaterial,  refused  to  listen  to  any  denial  of  them,  and  confined 
the  trial  to  the  questions  of  the  plaintifi^s  right  and  the  conver- 
sion by  the  defendant.  Thus  the  action  of  trover  became  avail- 
able in  any  case  of  the  conversion  of  a  chattel,  and  then  the 
notion  of  conversion  was  extended  as  much  as  possible  so  as 
to  admit  of  the  use  of  this  action.^  The  action  of  detinue 
became  nearly  extinct,  and  even  after  wager  of  law  was  abolished, 
it  was  only  rarely  used. 

926.     Thirdly,   when   a   person   had   undertaken    (super   «e  Aotion  <m  the 
nasumpsit)   to    perform   services    for    another    and    had    actually    »•»"*!*•*■ 
entered  upon  the  performance,  and  then  was  guilty  of  n^Iigence 
in  the  performance   or   improperly   desisted   from   it,    his   entire 
course  of  conduct,    though    all   that    was   actually   wrongful  in  it 
might  consist  in  omission,  was  considered    as   a    wrongful  act  for 
which  an  action  on  the   case   would   he.     The    action   was   said 
to  be  founded  on  an  dssumpsit     In  this  way  the  duty  of  an  un-  ,S5!wui«?. 
dertaker,  mentioned  in  §  813,  was  introduced  into  the  law   about 
the  time  of  Edward   m.      It   should   be   noted   that   the   word 
usswnpsit   in  this  use  did  not  mean  ''promised,^'  and  the  action 
was  not  ex  contractu  but  purely  ex  delicto.      This   was   as   far 
as  the  law  ever  went   in    making   the    action  on  the  case,  in  its 
original    form    of   an    action    for    a    tort,    apphcable    to    mere 
omissions. 

By  what  reasoning  it  was   concluded   that   a   promise   on   a    btwcIi  of 
valuable  consideration  to  do  an  act   was   a  sufficient  undertaking    «>»*»«'«■ 
to  support  an  action  on  the  case  on  an  cissumpait,  is  not  perhaps 
easy  to  understand.      But    by    about   the  time  of   Elizabeth  that 
principle  had   gained   recognition,    and   then    or   soon    afterwards 
the  action  of  assumpsit,  as  a  distinct    form    of  action,  was  esta- 
blished in  use.     Assumpsit  was  an  action  to  recover  unliquidated  The  action  of 
damages  for  the  breach  of  a  promise  not   under   seal  made  upon 
a  valuable   consideration,    i.e.   of  any   simple   contract.     But   at 
this  point  the  action  had  changed  its  character.      Assumpsit  was 
not  an  action  for  a  tort   but   on   a  contract;  so  that  an  entirely 
new  class  of  legally  binding  contracts   were   thus  created,  namely, 

»  See  2  880. 
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simple  contracts  that  did  not  give  rise  to  debts,  in  which  were 
included  all  bilateral  simple  contracts.  This  action,  however,  was 
strictly  confined  to  simple  contracts;  it  never  lay  on  a  contract 
under  seal,  for  which  covenant  remained  the  appropriate  form. 

teSt^debta".  ^27.    Just  as  trovcr  superseded  detinue,  so  assumpsit  super- 

seded debt  on  simple  contract,  and  for  the  same  reason,  namely 
to  avoid  the  wager  of  law.  The  courts  held  not  only  that  the 
existence  of  a  simple  contract  debt  was  a  suffident  consideration 
to  support  a  promise  to  pay  it,*  if  the  debtor  chose  to  make 
such  a  promise;  but  also  that  when  the  debt  came  due  the  law 
would  imply  a  promise  on  his  part  to  pay  it  on  demand.  Thus 
arose  the  class  of  purely  fictitious  or  quasi  contracts  mentioned 
in  §  375.     This    gave   rise    to    a   peculiar   form  of  the  action  of 

S^J^iT  assumpsit,  known  as  indebitatus  assumpsit,  in  which  the  plaintiif 
alleged  first  the  existence  of  a  simple  contract  debt  due  from 
the  defendant  to  himself  and  then  a  promise  or  contract  by 
the  defendant,  in  consideration  thereof,  to  pay  it  on  demand. 
The  promise  was  a  mere  fiction,  but  the  debt  must  be  an  actual 
common  law  debt,  usually  an  obligation  from  the  reception  of  a 
benefit  or  the  holding  of  a  fund,  which  kinds  of  obligations 
are    of  older   standing   in    the    law    than    the  fictitious  contracts 

General  and  hased  upon  them.      This    kind  of   assumpsit   was  also  known  as 

as»amp9iL  general  assumpsit,  while  the  ordinary  form  of  the  action,  in 
which  no  debt  was  alleged  and  the  promise  was  usually  an 
actual  one,  was  called  special  assumpsit. 

There  were   several    varieties    of   indebitatus   assumpsit,  the 
differences  between  which  depended  upon  the  manner  in  which  the 

Good*  sold,  debt  was  created.  Assumpsit  for  goods  bargained  and  sold  or 
for  goods  sold  and  dehvered  lay  by  the  seller  of  goods  against  the 
buyer  for  the  price,  and  assumpsit  for  work  and  labor  wa«  for 
^^^r°^  wages,  salary  or  compensation  for  personal  services,  the  debt  in 
those  cases  being  an  obligation  which  arose  from  the  reception  of  a 
benefit  as  mentioned  in  §  758.  If  there  was  an  actual  contract 
to  pay  for  the  goods  or  services,  an  action    of   special   assumpsit 

Money  pai.i.  might  bc  brought  on  that  contract.      Assumpsit  for   money  paid> 
or  more  fully,  money  paid,  laid  out   and   expended  by  the  plain- 


so  See  2  364 
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tiff  to  the  use  of  the  defendant   at   hia    request,  was  used  where 

the  debt  was   created   by   the   plaintiff  having   paid   out  money 

for  the  defendant  in  suoh  circumstances   that   the    defendant  was 

under  an  obligation  to  make  reimbursement.      If  it  W8is  actually 

paid  at  the  defendant's  request,    the   obligation    was   the    one  in 

§  758  from  the  voluntary  reception   of   a   benefit,    if  not,  it  was 

an  obligation  as  in  §  759  or  §  760 ;   but   in   this   latter   case   it 

was  said  that  there  was  an   implied   request   by    the   defendant, 

the   common    law  never   having   openly   and    directly    recognized 

the  existence    of  meritorious   obligations,    but   only   indirectly  by 

means  of  the  fiction  of  an  implied    request   on   the    part   of  the 

obligor,  and  a  request  by  the  defendant  always  had  to  be  allied.  aJ^dSeoei?'^. 

Assumpsit    for    money    had    and   received,    or    more    fully,    had 

and  received  by  the  defendant   to    the   use    of  the  plaintiff,  was 

the  proper  form  when  the  debt  took   its   rise,  as  in  §  761,  from 

the  defendant's  holding  a  fund  which    properly   belonged   to   the 

plaintiff. 

Not  only  was  a  promise  to  pay  implied  from  tlie  existence  of^^^^^^^^l^ 
a  simple  contract  debt,  but  every  acknowledgement  of  its  existence       ^*^'' 
by  the  debtor  raised  a  fresh   implied   promise.     It   was   on   this 
principle  that  an  acknowledgement   was   held  to   be    sufficient  to 
take  a  debt  out  gf  the   statute   of   limitations,    and  start  a  new 
period    of   limitation,^^    and    that    from    the    statement     of    an 
account,  which  showed  a  balance  of  indebtedness  from  one  party     ^^^* 
to  the  other,  a  promise  was  implied  to  pay  the  balance,  on  which 
an  action  of  indebitatus  assumpsit  would  lie. 

928.  In    a   penal    action'*   if  the   plaintiff  is    not  entitled  penai  aciiona. 
to  receive  the  entire  penalty  but  a  portion    of  it   is   go   to  some 

one  else,    as   where    half  the    penalty    is   given   to  the  informer 
who  sues  and  the  other   half  to    the    township    or   county,    it  is 
called  a  qui  tarn  action,  because  it  is  necessary   for   the  plaintiff     Qnitom 
to  alleged  in  his   pleading  that    he   is   an    informer   who    brings 
the  action  as  well  {qui  tarn)  for  another's  benefit  as  for  his  own. 

929.  Eemedies    by   special  writs  are  next  to  be  considered,  special  writ*. 
Only  some   of   the    more    important   ones   can   be    noticed   here. 
Certain  of  these    are   known    as   prerogative    writs,    having  been  Preroifative 

SI  See  2  888.  «  See  {  765. 
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originally  in  the  natore  of  extraordinary  remedies  granted  not  as 
a  matter  of  course  bat  by  a  special  exercise  of  the  royal  anthorily 
or  prerogative.  But  at  the  present  day  they  are  obtainable  of  right, 
and  must  be  granted  upon  a  proper  application.  In  many  places 
the  application  for  such  a  writ  has  to  be  made  by  the  attorney 
general  or  other  public  law  officer,  nominally  on  behalf  of  the 
Crown  or  the  public.  If,  however,  the  writ  is  needed  for  the 
Thereutor.  protection  of  the  rights  of  a  private  person,  the  attorney  general 
will  proceed  at  the  request,  or,  as  it  is  technically  expressed, 
on  the  relation  (ex  relatione),  of  such  person,  who  is  then  called 
the  relator,  and  is  responsible  like  a  plaintiff  for  the  costs  and 
charges  of  the  proceeding.     In   most  places,  however,  the  matter 

has  been  simplified   by   permitting   the   party    interested   himself 

« 

to  apply  for  the  writ  in  the  name  of  the  state  without  the 
consent  of  the  attorney  general,  or  even  in  his  own  name. 
The  prorogative  writs  here  to  be  described  are  the  writs  of 
procedendo,  mandamtis,  prohibition,  habeas  corpus,  and  quo 
warranto.  These  were  originally  issuable  in  England  only  by 
the  court  of  Bang's  Bench,  which  in  a  special  manner  represented 
the  King  himself. 

FtocedMdo,  930.     If  an  inferior  court  refuses   to   decide    a   case   before 

it,  which  it  ought  to  decide,  a  superior  court  may  issue  a  writ 
of  procedendo  ad  Judicium,  commanding  it  to  proceed  and  give 
judgment.  But  the  writ  can  not  specify  what  judgment  the 
inferior  court  must  give  or  for  which  party,  that  being  a  matter 
for  that  court  itself  to  decide.  This  writ  is  now  nearly  obsolete, 
the  writ  of  mandamus,  next  be  mentioned,  being  preferred. 

Mandamus.  931.     A   mandamus   is   a   writ   issued   by  a  superior  court 

to  an  inferior  court  or  judge,  to  a  public  officer  or  an  officer 
of  a  corporation  or  to  the  corporation  itself,  commanding  the 
respondent  to  do  some  act  which  in  his  official  or  corporate 
capacity  he  is  bound  to  do  for  the  complainant;  e.g.  to  a  lower 
court  to  compel  it  to  decide  a  case,  to  a  re^strar  of  deeds  to 
compel  him  to  record   a   deed,    to   a   railroad   company  ordering 

^rodon!  it  to  stop  its  trains  at  a  certain  station.  But  no  mandamus 
will  lie  to  compel  the  doing  of  an  act  which  the  respondent 
has  a  discretion  to  do  or  not  to  do,  or  to  control  the  exercise 
of  his  lawful  discretion.      Thus    a  superior   court   can  not  compel 
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an  inferior  one  to  give  such  a  judgment  as  the  superior  tribunal 
thinks  proper  to  be  given,  nor,  if  the  authorities  of  a  city  are 
under  a  general  duty  to  lay  out  such  new  highways  as  the 
pubUc  convenience  may  in  their  opinion  require,  can  a  court 
interfere  and  compel  them  to  lay  out  a  street  in  any  place 
where  it  seems  to  the  court  to  be  needed,  the  power  to  decide 
what  streets  are  needed  being  vested  exclusively  in  the  city 
authorities.  A  mandamus  also  is  not  the  proper  remedy  for  dntiea! 
enforcing  the  performance  of  a  purely  private  duty,  such  as  the 
duty  to  pay  a  debt  or  to  abate  a  nuisance,  but  the  injured 
party  must  resort  to  his  action. 

932.  If  an  inferior   court   attempts   to   take   cognizance  of  Prohibition. 
a  matter   of  which   it   has   no   jurisdiction,    as   if,    for  instance, 

a  court  having  only  civil  jurisdiction  should  attempt  to  try  a 
man  for  a  crime  or  a  court  of  admiralty  should  entertain  a 
suit  on  an  ordinary  contract,  or  if  in  a  proceeding  within  its 
jurisdiction  the  lower  tribunal  is  proceeding  in  a  manner  contrary 
to  law,  a  superior  court  will  grant  a  writ  of  prohibition  forbid- 
ding it  to  proceed.  But  this  writ  will  not  lie  to  prevent  a  wiunctiie 
merely  erroneous  decision,  as  for  instance  if  the  inferior  court  ^anon. 
were  about  to  decide  for  the  plaintiff  when  it  ought  to  decide 
for  the  defendant.  It  has  jurisdiction  to  decide,  and  any  error 
in  its  decision  should  be  corrected  b}'  an  appeal. 

933.  The   writ   of   habeas   corpus,    which    Blackstone  calls  Hobeu  corpiu 
the  most  celebrated  writ  in  the  English  law,    is    a   writ   directed 

to  any  person,  whether  the  sheriff,    a   jailor  or  any  public  officer 

or    a    private    person,    who    holds    another   in    imprisonment   or 

custody,  ordering   him   to  have    the    body    of  the  prisoner  before 

the  court.      The    person  to  whom  the  writ  is  directed  is  required 

actually   to   produce    the    prisoner   in    court.      There    are   various 

kinds  of  writs  of  habeas    corpus,    some    one   of  which   may '  be 

used  whenever  the  presence   of  a   prisoner   is   required   in    court 

for  any   purpose.      If  for   instance   he   is   needed  as  a   witness,  ^f^.^^X" 

he    may    be    brought    in    by    a    writ    of    habeas    corpus    ad 

testificandum. 

But   the   great   writ   of   personal   liberty,    which    is    ^u«^%  ^"JSjS?' 
called  simply   a   habeas   corpus,    is   the   writ    of  habeas   corpus       *"'*• 
ad  subjiciendum,   by   which   the  person  detaining  the  prisoner  is 
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ordered  to  produce  him,  with  the  day  and  cause  of  his  caption  and 
detention,  ad  faciendum,  subjiciendum  et  recipiendum,  to  do, 
submit  to  ^nd  receive  whatever  the  court  shall  consider  in  that 
behalf.  When  the  prisoner  \s  brought  in,  the  court  will  inquire 
into  the  matter,  and  if  the  imprisonment  is  unlawful,  will  set 
him  at  liberty,  if  lawful,    will   admit   him  to    bail   in    a    proper 

uwf Jum  rii- ^*^^  or  will  remand  him  to  custody  again.  A  person  can  be  set 
ouinent.  f^^^  ^^  hobeos  corpus  oulj  whcu  the  imprisonment  is  unlawful, 
when  it  amounts  to  false  imprisonment.  K  he  is  held  under 
the  mandate  of  a  court,  the  imprisonment  is  lawful  unless  the 
mandate  is  void,  even  though  it  be  erroneous.  Therefore  if  a 
person  is  tried  for  a  crime  and,  though  really  innocent,  is 
unjustly  convicted  and  sentenced  to  imprisonment,  he  can  not 
have  relief  by  a  writ  of  habeas  corpus,  his  proper  remedy 
being  by  an  appeal  from  the  erroneous  judgment.  But  if  the 
imprisonment  is  really  unlawful,  he  will  be  set  free  although 
it  is  under  the  mandate  of  a  court  or  by  the  order  of  any 
public  officer,  even  the  King  or  President. 

^t*^*^'  Habeas  corpus  was  an  old  common  law  writ ;  but  originally  it 

^'''  seems  to  have  been  regarded  as  grantable  at  the  discretion  of  the 
court,  which  in  the  time  of  the  struggle  for  liberty  under  the 
Stuart  kings  was  made  by  the  judges  a  ground  for  refusing  the 
writ  or  vexatiously  delaying  decisions  and  so  permitting  persons  to 
remain  illegally  imprisoned.  These  evasions  gave  rise  to  a  clause 
Swir^tf  ^^  *^®  petition  of  right  in  the  reign  of  Charles  I,  and  finally 
to  the  famous  habeas  corpus  act  of  31  Charles  II,  by  which  the 
writ  is  made  a  matter  of  right  and  a  prompt  decision  Is  secured. 
There  are  similar  statutes  in  the  United  States.  In  times  of 
war  and  civil  disturbance  the  legislature  sometimes  temporarily 
oftSS^writ.  suspends  the  writ  of  habeas  corpus,  the  eflfect  of  which  is  to 
confer  upon  the  government  the  power  to  arrest  and  imprison 
without  trial,  as  a  measure  of  precaution,  persons  who  are 
regarded  as  dano:erous  to  the  state.  But  this  does  not  take 
away  the  remedy  for  ordinary  false  imprisonments.  The  con- 
stitution of  the  United  States  and  those  of  the  several 
states  provide  that  the  writ  shall  not  be  suspended  except 
when  in  cases  of  rebellion  or  invasion  the  public  safety  may 
require  it. 
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The   writ   of  habeas   carpus   may   also   be    used   to  obtain  '^^^pjj.^^u^j 
the  custody   of  a   person   to   whose   custody   the   complainant  is 
entitled;    thus   a   father   may   by  this  means  regain  the  custody 
of  his  child,  or  a  guardian    of  his   ward,  from  any  one  who  has 
taken  the  child  away  or  unjustly  detains  him. 

934«  A  writ  of  quo  warranto  was  a  writ  of  right  on  C -^  uarranto. 
behalf  of  the  King  against  a  person  who  usurped  any  franchise 
or  public  or  corporate  oflSce,  or  who  having  rightfully  such 
franchise  or  office  had  forfeited  it  by  non  user,  misuser  or  breach 
of  any  condition,  to  inquire  by  what  warrant  the  defendant  held 
the  office  or  franchise  and  to  oust  him  from  it.  But  the  proceedings 
on  this  writ,  as  on  writs  of  right  generally,  being  long  and  incon- 
venient, it  is  now  generally  disused,  and  an  information^  in  the  laformation 
nature  of  a  quo  toarranto  has  taken  its  place,  and  is  what  is  now  of  a  qm  uaf 
generally  meant  when  a  quo  warranto  is  spoken  of.  This  was 
originally  a  criminal  or  quasi  criminal  proceeding  to  inflict  a 
fine  upon  the  usurper;  but  the  fine  is  not  now  enforced,  and  a 
quo  warranto  has  become  a  mere  civil  proceeding  to  try  the 
right.  It  is  the  usual  mode  in  the  United  States  of  trying  the 
right  to  public  administrative  offices  and  of  settling  disputes  abont 
elections  to  such  offices.  It  can  not  be  applied  to  elections  cf 
members  of  Congress  or  state  legislatures,  because  the  national 
and  state  constitutions  confer  upon  those  bodies  the  exclusive  right 
to  pass  to  upon  the  elections  and  qutilifications  of  their  members, 
nor  in  England  to  the  election  of  a  member  of  Parliament.  It 
is  doubtful  whether  a  quo  toarranto  will  lie  to  determine  the  right 
to  be  president  of  the  United  States  or  governor  of  A  state. 

935.  A  writ  of  certiorari  is  a  writ  from  a  superior  court  c^ruoraru 
directed  to  an  inferior  court  or  to  a  public  officer  or  board  of  officers, 
ordering  them  to  cause  to  be  a^rtified  to  the  court  issuing  the  writ 
their  proceedings  in  some  matter,  under  which  they  are  required 
to  return  to  the  court  a  full  statement  in  writing  of  what  they 
have  done.  It  is  a  generally  applicable  remedy  when  the  court 
has  jurisdiction  to  review  the  proceedings  and  no  other  method  is 
provided  of  getting  the  matter  before  the  court.  It  is  often  used 
in  connection  with  a  writ  of  habeas  corpus  to  obtain  for  the 
court  fuller  information  as  to  the  grounds  of  the  imprisonment 

»  See  2i  940,  1254. 
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FliTftto  writs. 


JCoioprize. 


Pi  ventre 
iiupiciendo* 


Bibrepment, 


These  write 
obsolete. 


Scire  faeifu. 


936.  Certain  writs  granted  on  the  application  of  private 
persons  for  the  protection  of  liberty  and  property  are  next  to 
be  noticed. 

The  writ  of  mainprize  (manucaptio)  is  a  writ  directed  to 
the  sheriff,  when  a  person  is  imprisoned  by  him  on  a  charge 
of  crime  and  is  entitled  to  bail,  commanding  him  to  take 
securities  for  the  prisoner,  called  mainpernors,  and  set  him  at 
lax^ge.  Mainpernors  differ  from  ordinary  bail  in  that  they  have 
not  the  power,  which  bail  have,  to  surrender  their  principal 
at  any  time  and  so  free  themselves  from  their  obligation  f(M- 
his  appearance,  and  also  in  that  bail  are  only  sureties  for  his 
appearance  to  answer  the  specific  matter  for  which  they  have 
stipulated,  while  mainpernors  are  bound  to  produce  him  to 
answer  any  charge  which  may  be  made  against  him. 

When  a  tenant  in  fee  simple  died  leaving  a  widow  and 
an  heir  who  was  not  a  son  or  the  representative  of  a  son,  and 
the  widow  declared  herself  to  be  with  child  by  the  deceased 
tenant,  which  child  if  born  would  be  heir  in  exclusion  of  or 
jointly  with  the  existing  heir,  the  latter  w|m  entitled  to  a  writ 
de  ventre  inspictcndo  against  the  widow,  under  which  the  court 
ordered  her  to  be  examined  by  a  jury  of  twelve  matrons  to 
ascertain  whether  she  was  really  pregnant. 

At  common  law  if  a  person  had  recovered  judgment  in  a 
real  action  but  had  not  yet  got  possession  of  the  land,  or  by 
the  statute  of  Gloucester  passed  in  the  reign  of  Edward  I,  if 
he  had  begun  such  an  action,  and  had  reason  to  apprehend 
that  the  tenant  would  commit  waste  upon  the  land,  he  could 
procure  from  the  court  a  writ  of  estrepmerU,  directed  either  to 
the  tenant  forbidding  him  to  commit  waste,  or  to  the  sherifi' 
commanding  him  to  prevent  the  tenant  from  doing  so. 
•  Tlie  three  last  mentioned  writs  have  now  fallen  into  disuse. 
Mainprize  has  been  superseded  by  liabeas  corpus,  under  wiiich  the 
prisoner  may  be  bailed,  and  esti^epment  by  the  equitable  writ  of 
injunction. 

937*  Scire  facias  is  a  ¥nit  directed  to  the  sheriff,  com- 
manding him  to  notify  a  person,  ''make  him  know,"  that  he 
is  to  appear  before  the  court  on  a  day  specified  in  the  writ 
and  show  cause  why   some    order    should    not   be   made   against 
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him.  It  is  used  for  a  variety  of  purposes,  some  of  which  will 
be  mentioned  hereafter."  To  show  cause  is  a  common  technical 
expression  meaning  to  give  reasons  or  make  a  defence.  As  a  ^ 
general  rule  a  court  will  not  make  an  order  affecting  a  person's 
rights  without  giving  him  a  hearing  and  an  opportunity  to 
present  any  objections  which  he  may  have  against  the  order. 
This  is  called  showing  cause.  When  an  order  is  asked  for 
against  a  party  in  the  course  of  an  action  or  proceeding  that 
is  actually  pending  in  the  court,  a  writ  of  scire  facias  is  not 
necessary.  The  party  being  in  theory  already  in  court,  a  simple 
order  by  the  court  to  show  cause  is  sufficient.*'^  But  when  the 
court  has  power  to  make  an  order  affecting  the  rights  of  a 
person  who  is  not  already  before  the  court  as  a  party,  a  scire 
facias  is  a  very  common  method  of  bringing  him  before  the 
court. 

938:  For  an  injury  committed  by  the  King,  or  in  the  a^^^fj^ 
United  States  by  the  government  or  state,  no  action  lies.  But  8<>^«"»™e°^ 
as  the  law  assumes  that  the  King  or  the  government  will  not 
intentionally  do  any  wrong,  and  that  if  he  or  it  inadvertently 
injuries  any  one  the  injiuy  will  be  redressed  as  soon  as  attention 
is  called  to  it,  it  has  provided  ways  for  a  private  individual  to 
obtain  redress  by  what  are  practically  suits  against  the  state,  but 
are  put  into  the  more  respectful  forms  of  petitions.  At  common 
law  there  were  two  forms  of  those  proceedings. 

A  petition  de  droit  was  used  where  the  King  was  wrongfully  ^^^^^^  ®' 
in  possession  of  property  which  belonged  to  a  subject,  and  the  right 
of  the  subject  did  not  appear  upon  record.  In  that  case  the  injured 
party  presented  a  petition  to  the  proper  court,  stating  the  facts 
on  which  the  King's  apparent  right  rested,  which  he  must  do 
fully  and  fairly,  and  also  his  own  superior  right.  On  this  being 
endorsed  or  underwritten  by  the  King  with  the  words  soit  droit 
fait  al  partie,  the  court  inquired  into  the  matter.  If  the  rights 
of  the  party  were  already  matters  of  record,  so  that  no  farther 
inquiry  was  necessary,  the  proceeding  was  by  monstrans  de  droit,  ^^^"tro^  ?* 
which  was  a  kind  of  petition  not  so  fully  stating  the  facts.  If 
the  right  was  determined  against  the  King,  a  judgment  of  restora- 

36  See  I  989, 1070, 1072. 1135. 

37  See  I  1078. 


654  FBIVATB  hkW. 

tion  was  given,  quod  manus  domini  regie  amovecUur,  et 
possessio  reatituatur  petenti,  ^Ivo  jure  domini  regis,  the 
last  clause  being  a  respectful  form  merely,  by  which  judg- 
ment the  petitioner  was  at  once  put  into  constructive  posses- 
sion of  the  property  without  any  farther  process  to  execute  the 
judgment. 

ftivoJom?  9319.    If  the   Crown,    government   or   state   suffers   a    civil 

goverameut.  injury  from  a  private  person,  he  or  it  may  use  the  ordinary 
legal  remedies  by  action  or  writ.  However,  as  the  King  can  not 
be  disseized  or  ousted  from  real  property,  he  can  at  common 
law  maintain  no  action  for  a  supposed  ouster.  There  are  also 
certain  peculiar  remedies  available  to  the  King  or  state. 
Inquest/*.  luqucst  or  iuquLsitiou  is  a  general    name    api)licable   to  any 

inquir}'  conducted  by  means   of  a   jury,    even    an   ordinary   trial 

^"SfflTe.^'  by  jury.  An  inquest  of  office  is  an  inquiry  conducted  by  some 
public  officer  virtutt  officii  or  under  a  special  writ  or  order 
from  the  King  or  chief  executive,  or  by  commissioners  specially 
appointed  for  that  purpose,  with  the  aid  of  a  jury,  concerning 
any  matter  that  entitles  the  King  or  state  to  property.  Thus 
if  proi)erty  escheats  or  is  forfeited  to  the  Crown  or  the  state, 
or  a  tenant  for  life  dies  and  the  King  or  the  state  is  entitled 
in  reversion  or  remainder,  or  in  other  like  cases,  the  Crown  or 
the  state,  for  fear  of  doing  wrong,  will  not  take  possession  until 
the  right  has  been  ascertained  by  an  inquest.  At  common  law 
the  jury  on  such  an  inquest  need  not  consist  of  twelve  men  or 
of  any  definite  number. 

Effect  of  an  If  au   iuqucst   iu    a    matter   of  real  property  be  found  for 

the  Crown  or  state,  he  or  it  is  at  once  put  into  legal  seizin 
and  any  other  person  claiming  any  right  is  ousted.  But  as 
such  other  person  is  not  usually  a  party  to  the  proceeding  and 
therefore  has  no  opportunity  to  defend  his  rights,  the  inquest 
is  not  conclusive  upon  him,  but  he  may  still  assert  his  claim 
by  a  petition  of  right  or  monstrans  de  droit^  or  by  a  more  expedi- 
tious statutory  proceeding  known  as  a  traverse  of  the  inquest, 
and  recover  the  property. 
pubnc'Sxuits!  When  any  grant  from  the  King  or  the  state  has  been 
made  unadvisably,  t.e.  illegally,  or  obtained  by  any  fraud,  or 
the  grantee  has  in   any   manner   forfeited   his    right,    a    writ    of 
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scire  facial  will  lie  on  behalf  of  the  Crown  or  state  to 
annul  it.  The  grantee  is  summoned  to  appear  and  show  cause 
why  the  grant  should  not  be  annulled;  and  if  on  a  proper 
investigation  it  appear  that  it  ought  to  be,  the  court  makes 
an  order  annulling  it.  Charters  of  corporations  which  have  been 
forfeited  by  non  user  or  misuser  may  be  annulled  in  this  way. 
A  quo  loarranto  may  also  be  used  for  the  same  purpose. 

940.  An  information  is  in  its  nature  a  personal  action  informationi. 
on  behalf  of  the  King  or  state.**  It  is  begun  not  by  a  writ, 
as  ordinary  actions  are,  but  by  the  attorney  general  or  some 
proper  law  officer  of  the  government  filing  in  the  court  a  written 
document  stating  that  he  "gives  the  court  to  understand  and 
be  informed*'  of  the  facts  of  the  case.  The  respondent  or 
defendant  is  summoned  to  appear,  and  the  case  then  goes  on 
in  nearly  the  same  way  as  an  ordinary  action. 

The  most  usual  informations  are  those  of  intrusion  for  tres- 
passes committed  upon  land  of  the  King  or  the  state,  and  of  debt. 
*rhere  are    also  what    are    called   informations   in   rem,    for   the  informatioM 

'  in  rem. 

appropriation  of  unclaimed  goods  which  belong  to  the  Crown 
or  the  state,  such  as  wreck  or  treasure  trove,  or  to  seize  and 
confiscate  goods  for  crime,  for  example  smuggled  goods. 

M  See  {  937. 

>8  There  is  also  a  oriminal  inform ation ;  see  2  1254. 
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C3HAPTER    LXL 

REMEDIES  IN  THE  CIVIL  LAW  COURTS. 

'iS^ldw!  9H.    The  remedies  which  may  be  had  in  courts  of  eqnity 

are,  as  has  been  said,  either  for  the  enforcement  of  purely 
equitable  rights  and  duties,  on  which  there  are  no  remedies  at 
law,  or  for  the  better  protection  of  legal  rights.     They  are  nearly 

^'Jij^j^^  always  specific.  It  is  very  rare  that  damages  can  be  recovered 
in  equity.  Even  where  the  court  decrees  the  payment  of  a 
sum  of  money,  thLs  it  is  not  generally  by  way  of  damages  but  in 
specific  performance  of  an   obligation  to  pay.      When   a   wrong- 

'^"mSb.**'  ^^^^  ^^^  made  a  profit  by  his  wrongful  act  at  the  expense 
of  another,  a  court  of  equity  will  often  treat  him  as  a  kind 
of  constructive  trustee  of  the  profits  for  the  injured  party  and 
will  compel  him  to  account  for  them  to  the  latter.  The  case 
of  a  trustee  who  makes  a  profit  for  himself  out  of  the  trust 
property  has  been  akeady  mentioned.  So  in  cases  of  infringe- 
ments of  patents,  copyrights  and  trademarks,  it  is  now  usual 
for  the  owner,  instead  of  suing  at  law  for  damages  for  the 
infringement,  to  sue  in  equity  for  an  account  of  the  profits 
which  the  infringer  has  made.  The  court  will  take  an  account, 
and  order  the  payment  of  the  sum  ascertained  by  the  account- 
ing. This  is  practically  an  award  of  damages,  but  theoretically 
it  is  the  specific  enforcement  of  a  constructive  trust  and  is 
difierent  from  damages.  The  amount  so  recoverable  is  also  not 
always  the  same  as  would  be  given  for  damages  at  law. 
Ezoindre  942.     The  jurisdiction  of   equity   has   been  divided  into  the 

exclusive,  concurrent  and  auxiliary  jurisdictions.  The  first  is 
where  there  is  no  remedy  at  all  at  law,  so  that  relief  can  be 
had  only  in  equity,  as  in  all  cases  of  express  or  fiduciary  trusts, 
and  formerly    of  relief  against    penalties   and   forfeitures.      The 

jSiSSSL  concurrent  jurisdiction  covers  all  those  cases  where,  though  a  party 
might  have  a  remedy  at  law,  he  may  also  resort  to  equity, 
as  for  instance  in  cases  of  fraud,  where  though  there  is  usually 
a  legal  remedy,  equity,  by  creating   and  enforcing    a   oonstructire 
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trust,  can  often  give  a  better  remedy,  and  in  many  cases  of 
accident  and  mistake.  So  although  an  action  of  account  will 
lie  at  law,  accounts  are  generally  more  conveniently  settled  in 
equity.  Formerly  when  an  action  had  been  brought  or  was  ja^^o^Jn. 
expected  to  be  brought  at  law,  the  parties  sometimes  found  it 
necessary  to  invoke  the  aid  of  equity  in  procuring  evidence  for 
use  in  the  l^al  action,  as  will  be  presently  explained.  This 
was  the  auxiliary  jurisdiction  of  equity. 

943.  It   is   said   that   while    legal    remedies   are    of   strict  ^23*>^^^^J^ 
right,    equitable    ones   are    discretionaiy    and   of  grace.      In    the     ^^""J^- 
b^inning  this  was  literally  true.     When  a  person  finding  himself 
unable  to  get   justice   in    the   courts   of  common   law  applied  to 

the  King  for  relief,  it  lay  entirely  in  the  option  of  the  King 
whether  or  not  to  interfere  in  the  matter;  and  if  he  did 
interfere,  he  granted  such  relief  as  he  thought  fit.  There  are 
still  some  cases  where  the  court  has  power  to  grant  or  refuse 
a  remedy  in  its  discretion.  But  generally  at  present  a  person 
has  just  as  good  and  imperative  a  right  to  an  equitable  remedy 
in  a  proper  case  as  to  a  legal  one.  Courts  of  equity  are  as 
much  bound  to  hear  causes  and  to  administer  justice  as  courts 
of  law.  Nevertheless  equitable  remedies  have  a  discretionaiy 
character  in  two  important  respects. 

First,  the  precise  form  and  extent  of  the  remedy  can  seldom   ^^JSibJj 
be  marked  out  beforehand  by  rules.    Equitable  remedies  are  molded    ""•^s. 
and   fitted   to    the   exact  circumstances  of  the  case,  and  are  not, 
like  I^al  ones,  cast  into  a  few  simple  forms;    so    that,    although 
the  party's  right  to  some  remedy  may  be  clear,  exactly  what  remedy 
he    shall   have    must   to   some  extent  be  left  to  the  discretion  of 
the  judge.     Judges  however  ought  not  to  exercise  their  discretion  Jadicw  ou 
capriciously   or    arbitrarily    according  to  their  own  private  notions 
of  right  or   expediency,   but   according   to  general  principles  and 
analogies  found  in  the  law. 

944.  Secondly,   courts   of  equity   have  power,  which  courts  ^®t«pmir^ 
^i  law  have  not,  to  grant  relief  upon  terms  or  conditions.     They 

will  generally  refuse  a  remedy  to  a  party  who  applies  for  it, 
linless  he  will  consent  to  do  what  is  jast  and  equitable  on  his 
part,  even  though  that  be  something  which  he  is  under  no 
perfect   legal   duty   to   do.     In   that   way   the   court   can  often 
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coerce  a  person  to  do  something  which  he  ought  to  do  bat  which 
the   court   has   no   power   directly   to    order   him    to    do.      This 

^•J^o^ks principle  is  expressed  in  the  maxim:  "he  who  seeks  equity 
do  equity,  ^^g^  ^q  equity.'^  Illustrations  of  it  are  found  in  the  treatment 
of  the  usuiy  laws  in  equity,  where  a  debtor  is  compelled  to 
pay  what  he  justly  owes  before  he  can  get  back  his  security,^ 
and  in  the  rule  of  equity  requiring  payment  for  improvements 
made  on  land  by  a  bona  Jide  possessor  when  the  true  owner  seeks 
to  take  back  the  land,'  which  have  been  already  mentioned. 

ciSi^haud-^  945.     A  very  similar  principle  is  expressed  in  the  rule  that 

he  who  comes  into  equity  must  come  with  clean  hands,  that  is, 
he  must  not  seek  the  aid  of  the  court  in  perpetrating  a  fraud 
or  wrong  upon  others.  For  instance  if  a  person's  trademark 
is  wrorigftilly  used  by  others,  he  may  generally  have  an  injunc- 
tion  in  equity  to  prevent  the  infringement.  But  the  court  will 
refuse  the  injunction  if  the  plaintiff's  trademark,  for  which  he 
seeks  protection,  itself  contains  a  false  representation  calculated 
to  deceive  and  defraud  the  public,  e.g.  if  a  trademark  for  cigars 
made  in  New  York  represents  them   to  be  Havanna  cigars. 

Bemedyat  ^^g^     Sinco  the  whole  jurisdiction  of  equity  is   only  supple- 

:xientary  to  the  common  law,  it  is  a  frmdamental  priociple  that 
equity  will  never  interfere  when  the  party  has  an  adequate  remedy 
at  law.  When  the  right  to  be  enforced  is  a  purely  equitable 
Eqnitabie  right,  there  is  never  any  remedy  at  aU  at  law,  the  courts  of  law 
revising  to  take  any  notice  of  such  rights  Therefore  an  action 
will  always  lie  in  equity  to  enforce  a  trust;  and  the  court  will 
order  the  trustee  to  do  what  he  ought  to  do  or  will  forbid  or  enjoin 
him  from  doing  what  he  ought  not  to  do,  or  in  the  case  of  an 
equitable  lien  will  order  a  judicial  sale  of  the  property  subject  to 
the  lien  and  the  payment  of  the  debt  out  of  the  proceeds. 

Legal  ligbto.  But  a  laige  part  of  the  business  of  the  courts  of  equity  is 
to  enforce  and  protect  l^al  rights,  for  whose  violation  the  law 
always  furnishes  some  sort  of  a  remedy.  Here  equity  will  not 
inteq)ose  unless  the  regal  remedy  is  plainly  inadequate  and  the 
court  of  equity  is  able  to  give  a  different  and  better  remedy. 
Therefore  an  action  will  not  generally  lie  in  equity  to  recover  the 


1  See  2  767.  <  See  {  788. 
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I)08se£Bion  of  land  or  of  a  chattel,  to  enforce  the  payment  of  a 
debt  or  to  recover  damages  for  a  tort  or  for  the  breach  of  a  con- 
tract, nor  a  prosecution  to  punish  a  person  for  a  crime,  because 
in  all  those  cases  the  l^al  remedy  is  adequate. 

947.    The    most    important    particular    kinds    of    equitable   ^^^?]^ 
remedies  are  the  following. 

For  the  breach  of  a  contract  the  only  remedy  at  law  is  an  ^f^^J^ 
action  for  damages.  But  in  cases  where  this  would  not  be  an 
adequate  remedy  equity  will  specifically  enforce  the  contract  by 
ordering  the  party  to  do  the  very  thing  which  he  has  contracted 
to  do.*  This  applies  mostly  to  sales  of  land.  If  the  seller  of  fSHil^^^ 
chattels  refuses  to  deliver  them,  the  buyer  will  usually  be  fully 
compensated  for  the  wrong  done  him  by  pecuniary  damages.  K 
he  does  not  got  the  particular  chattels  that  he  has  bought,  he 
can  buy  others  just  as  good  elsewhere.  But  each  piece  of  land 
has  its  own  individuality.  If  a  man  buys  a  piece  of  land,  he 
wants  that  particular  piece  and  no  other.  Therefore  equity  will 
generally  enforce  specifically  a  contract  for  a  particular  piece  of 
land.  Even  in  the  case  of  a  chattel  when  it  is  of  a  unique 
character  and  can  not  be  replaced,  the  same  will  be  done,  as  in 
a  contract  for  the  sale  of  a  picture  by  a  famous  artist.  So  if  such  ^^tt^gf ' 
<a  chattel  is  wrongfully  detained  from  the  possession  of  the  owner 
and  concealed,  so  that  it  can  not  be  replevied  at  law,  a  coiu't  of 
equity  wiU  decree  its  restoration.  But  a  contract  which  can  be 
performed  by  the  mere  payment  of  money  will  not  be  specifically  Contrucuto 
enforced.  Nor  will  a  contract  for  personal  services,  because  the 
court  can  not  oversee  the   performance  of  the   services   so   as    to  contracts  for 

personal  ter- 

know  whether  they  are  properly  done.  But  when  an  artist  or  ^^^ 
49ome  person  of  special  skill,  whose  services  have  a  unique  value 
and  can  not  be  replaced  by  the  services  of  another  person,  agrees 
to  render  services  exclusively  for  one  person  for  a  fixed  time, 
equity  will  enjoin  him  firom  working  for  any  one  else  during  that 
time.  Thus  if  the  proprietor  of  a  theatre  engages  a  famous 
actor  f'»r  a  year  to  perform  in  his  theatre  exclusively,  although 
the  court  will  not  attempt  to  compel  the  actor  to  play  there,  it 
will  enjoin  him  against  playing  any  where  else. 

*  As  to  the  specific  perforniauce  of  contxacta  as  a  meaiu  of  taking  them 
out  of  the  statute  of  firands,  see  {  835. 
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XDjoBotioiuu  948.     An  injunction  is  a  writ  or  order  issued  by  a  court  of 

equity  forbidding  a  person  to  do  something  which  he  ought  not  to 
do.  It  is  a  preventative  remedy,  and  on  account  of  its  con- 
venience has  now  generally  superseded  all  the  old  preventative 
remedies  of  the  common  law.  An  injunction  wiU  not  issue  to  com- 
mand a  person  to  do  an  act,  but  only  to  forbid  him  ;  except  that  a 

i?uMtion»  Person  who  has  made  or  is  maintaining  a  nuisance  may  be  forbidden 
to  permit  it  to  remain,  which  is  equivalent  to  commanding  him  ta 
abate  it,  and  in  a  few  cases  a  person  who  is  pursuing  a  course 
of  conduct  may  be  forbidden  to  discontinue  it,  for  instance  a^ 
railroad  company  may  be  ordered  not  to  cease  stopping  its  trains 
at  a  certain  station.  This  is  called  a  mandatory  injunction.  The 
specific  cLforcement  of  a  contract  or  a  trust  may  take  the  form  of  an 
injunction  against  its  breach.  But  generally  an  injunction  can  not 
be  granted  to  prevent  a  breach  of  contract  or  the  commission  of 
a  tort  for  which  pecuniary  damages  would  be  an  adequate  remedy, 
such  as  an  ordinary  trespass  to  land  or  the  conversion  of  a  chatteL 

Irreparable  But  a  trcspass  iuvolviug  irreparable  injury,  which  can  not  be 
compensated  for  by  money,  will  be  enjoined  a^inst,  for  instance 
cutting  down  old  ornamental  trees,  demolishing  an  andent  building 
having  historical  associations  or  destroying  a  valuable  work  of  art. 

Pewonaiin-  rjj^Q   general   rule   is   that   an    injunction   is   a    remedv  for 

janes.  o  j  - 

wrongs  to  property  only,  not  for  personal  injuries.  Therefore 
it  will  not  be  granted  to  prevent  a  battery,  a  libel  or  slander 
or  a  wrongful  arrest,  the  legal  remedies  being  deemed  adequate. 
Recently,  however,  the  courts  of  equity  have  granted  injunctions 
against  slanders  of  title  or  prepay. 

SSu?*H?/t*  9i9*    A  frequent  ground  for  the  interposition  of  equity,  gen- 

ofsuita.     erally   by   way   of  injunction,    is   the    prevention    of   a  multipli- 
city of  suits.     In    the    case  of  a   continuing  wrong   or  nuisanoe,* 

Continuing  whcrc  thc   injured   party   may   have  a  fresh  action  at  law  every 

day,  and  might   have   to   bring   many    actions,    he   is   permitted 

to  sue  once  for  all  in  equity  and   get   an   injunction   against  the 

further  continuance  of  the   wrong.     The   same   principle   applies 

^'JSo?    *^   infringements    of   patents,    copyrights    and    trademarks;   and 

patenu  cic  injuuction  agaiust  infringement  is  now   the    usual  means  of  pro- 
tecting  such    rights,    actions    at    law    being    comparatively    rare^ 
•  See  2  871. 
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But  here  the  juriediction  of  equity  is  based   also  partly   apon  the 

fact   that   the   amount   of   damage   likely    to    result    from    such 

wrongs   can    not   be   readily   proved,    so  that  the  remedy  at  law 

is  inadequate,  and  partly  on  the  necessity  of  taking  an  account.'^ 

So  il'  many  different  persons    have    a   right   to   bring   actions  at  ®* "J ^5^^^  *• 

law    against   the    same    party   all   involving   the    same    question, 

a  court   of  equity   will    sometimes   entertain    a    single  action  to 

which  all  shall  be  parties  to   settle    the   question.      Thus   where 

the    agent   of   a   corporation   charged    with    the   duty   of  issuing 

certificates    of   stock    fraudulently    issued    several    hundred    false 

certificates  that  did   not   actually   represent   any    stock,    and  over 

a   hundred   of  the    holders   of  these    sued   the  company  at  law 

for   damages,    the    company    was   permitted   to    bring   a    suit  in 

equity  against   all   the    plaintiffs    at    law   and    all   other    persons 

whom   it  suspected  of  having  any  of  the  false  certificates,  to  have 

the  court  decide  which   certificates  were   genuine    and    which  not, 

and  to  have  the  fraudulent  ones   cancelled;   and  injunctions  were 

granted  against  the  ^rther  prosecution  of  the  suits  at  law. 

950.     In  former  times   injunctions  against   legal  proceedings  ®*JJjJ^^*°** 
were  common.     When    a   person    was   sued   at   law   and  had  a     **^''- 
defence  which  was  valid  in  equity  but  not  at  law,    he   could  not    d2tolo2u 
make   that   defence   in   the   court   of   law,    but   had   to  go  into 
equity  and  procure  an  injunction  to  stop  the  legal  action.      Thus 
if  A  were  trustee  of  land   for   B,    and    B   was    in  possession  of 
the  land,  and   A   brought   an    action    of  ejectment    against  him, 
or  if  B  had  bound  himself   to   A   in   a  penal  bond,  had  broken 
the  condition  of  the  bond    and   had    afterwards  paid  or  tendered 
to   A  a    full   compensation   in   money   for   the    breach,    but    A 
nevertheless    sued   him   for   the   full   penalty;    in   both  of  those 
cases  B  would  have  no   defence   to   the    action    at   law,    and   A 
could  recover  against  him  at  law  the  land  or  the   penalty.      But 
equity  would  grant  an   injunction   against   A   for   B's  protection. 
This  injunction  was  not,  like    a   writ   of  prohibition,   directed  to  No  inunction 
the  court  in  which   the   legal    action   was   pending,    forbidding  it      «»^ 
to  proceed  with  the  action.      Courts   of   equity    are   not  superior 
to  courts  of  law,  and  can  not  directly   interfere   with   their   pro- 

•  eee294L     . 
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oeedings.     It   was   directed   to    the   plaintiff  in  the  legal  action^ 
commanding  him  not  to  farther  prosecute  his  action, 
^?re^m*nt*  ^^1*     So   in    a   proper   case   equity  may  forbid  the  enforce- 

of  jadgments.  jQgQ^  of  a  judgment  which  has  been  rendered  at  law.  Wlien 
after  a  trial  at  law  a  decision  has  been  given  against  a  party. 
Hew  triau.  and  the  defeated  party  afterwards  discovers  new  evidence,  which 
he  could  not  by  the  use  of  due  diligence  have  found  in  time 
to  use  it  at  the  trial,  and  for  any  reason  the  court  of  law 
has  not  power  to  grant  a  new  trial,  a  suit  for  what  is  called 
a  new  trial  may  be  brought  in  equity.  The  court  of  equity  will 
consider  the  new  and  the  old  evidence,  and  if  it  is  satisfied 
that  because  of  the  absence  of  the  new  evidence  at  the  former 
trial  the  decision  was  wrong  on  a  question  of  fact,  it  will  enjoin 
against  the  enforcing  of  that  decision.  But  a  court  of  equity  will 
not  interfere  in  this  way  merely  because  the  court  of  law,  .on  the 
evidence  before  it,  made  an  erroneous  decision ;  it  will  not  attempt 
to  set  itself  up  as  a  court  of  appeal  over  the  court  of  law. 

All  these  interferences  of  equity  to  grant  relief  against 
proceedings  at  law  are  now  in  most  places  obsolete,  the  courts 
of  law  having  by  statute  the  power  to  admit  equitable  defences 
in  Icg^l  actions,  to  grant  new  trials  and  to  give  any  sort  of 
relief  against  their  own  acts  that  equity  might  formerly  have 
given. 

952.  Taking  and  settling  accounts,  whenever  the  necessity 
for  so  doing  arises,  is  a  very  important  head  of  equity  jurisdic^ 
tion.  Between  two  persons  an  action  of  account,  when  the 
claims  on  both  sides  were  legal  ones,  lay  at  common  law,  though 
very  rarely  resorted  to  in  modern  times.  But  when  there  were 
more  than  two  parties,  as  in  settling  up .  the  affairs  of  a  part- 
nership composed  of  more  than  two  persons  or  of  a  joint  stock 
company,  or  when  some  of  the  claims  were  equitable,  as  in  the 
accounts  of  a  trustee  with  his  cestui  que  trust,  the  jurisdiction 
always  belonged  exclusively  to  equity. 

953.  When  a  person  has  recovered  judgment  against  an- 
other at  law,  and  the  judgment  debtor  has  not  tangible  legal 
property  enough  which  can  be  taken  on  execution  to  satisfy 
the  judgment,  so  that  the  execution  is  returned  to  the  court 
that  issued  it  unsatisfied,  but  the  debtor  has  equitable  or  intangi- 
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ble  property,  such  as  a  fund  held  in  trust  for  hinii  debts  due 
to  him,  patents  or  copyrights,  which  the  sheriff  can  not  seize 
under  a  writ  of  execution,  the  judgment  creditor  may  bring  a 
suit  in  equity  against  the  debtor,  and  if  necessaiy  against  any 
third  person  who  is  trustee  for  him,  owes  him  money  or  has 
his  property  in  his  hands,  to  have  the  property  applied  to  the 
payment  of  the  judgment.  The  court  will  order  the  property  to 
be  sold  or  the  trust  fund  or  debt  to  be  paid  into  the  court,  and 
out  of  the  proceeds  will  satisfy  the  judgment.  This  is  called  a 
creditor's  suit  or  creditor's  biD. 

954.  Interpleader  is   where    a   person   has  a   chattel  or  a  lourptoader. 
fund  or  other  property   in    his   hands,   in   which   he  himself  as- 
serts no   right,  but   he   does   not   know   to   whom   he    ought   to 

pay  or  deUver  it,  and  two  or  more  persons  are  daiming  it  from 
him.  In  such  a  case  he  may  bring  a  suit  in  equity  against 
all  of  the  claimants,  and  have  them  enjoined  from  suiug  him 
at  law  and  compelled  to  interplead,  that  is,  to  litigate  their 
claims  in  the  court  of  equity  among  themselves.  Then  the 
court,  having  decided  who  is  entitled  to  the  property,  will  order 
it  to  be  paid  or  delivered  to  that  person.  If  the  property 
consists  of  money,  the  original  holder  may  pay  it  into  the  court 
at  the  beginning  of  the  action  and  get  rid  of  all  farther 
responsibLlity  for  it,  and  in  case  of  other  property  the  court 
will  usually  at  his  request  or  that  of  any  party  to  the  action 
appoint  a  receiver  to  hold  it  pending  the  action. 

955.  BeUef  against  accidents,    mistakes,   penalties   and  for-  bi^^i^^^ 
feitures,  the  reformation  of  written   instruments,    the  redemption 

and  foreclosure  of  mortgages  and  the  marshaling  and  adminis- 
tration of  assets,  are  important  forms  of  equitable  remedies 
which  have  already  been  mentioned. 

956.  Fraud  is  a  frequent   ground   of  application  to  equity.      Frond. 
Indeed  the  prevention   of  fraud   is   the   ostensible   ground    upon 

which  a  very  large  part  of  the  jurisdiction  of  equity  is  founded.  J^^^^'^ 
The  Chancellor  first  enforced  uses  because,  as  he  declared,  it 
would  be  a  gross  fraud  for  the  feoffee  to  uses  to  hold  the  laud 
and  not  perform  the  use;  and  the  principle  on  which  courts 
of  equity  take  various  contracts  out  of  the  statute  of  frauds  is 
said  to  be  that  the  court  will  not  permit  the  statute   which  was 
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passed  to  prevent  frauds  to  be  used  as  a  means  of  oomraittiog 
a  fraud.  In  those  cases,  however,  the  word  fraud  is  not  used 
in  its  proper  sense.  Fraud  in  its  legal  meauing  is  a  kind  of 
unlawiul  conduct,  ue.  conduct  which  is  already  forbidden  by  the 
law.  But  the  very  reason  why  equity  assumed  jurisdiction  to 
suppress  certain  kinds  of  conduct  was  that  they  were  not  fear- 
bidden  by  the  law  but  the  GhanoeDor  thought  that  they  ought 
to  be.  They  were  acts  which  were  morally  dishonest,  and  were 
therefore  called  fraudulent.  Had  it  not  been  for  this  confusion 
between  moral  and  legal  fraud,  which  enabled  the  Chancellors 
to  cover  up  what  was  really  judicial  legislation  of  the  boldest 
kind  under  the  disguise  of  the  prevention  of  fraud,  it  is  doubtful 
whether  the  equity  courts  would  ever  have  been  allowed  to  grasp 
the  large  and  beneficial  jurisdiction  which  they  now  exercise. 

BemediM  for  957*  Actious  for  damages  for  fraud  should  be  brought  at 
law.  Fraud  usually  also  has  the  same  effect  at  law  as  in 
equity  in  invalidating  juristic  acts  and  in  creating  estoppels.  But 
there  are  many  cases  where  it  is  necessary  or  more  oonvenient 
to  resort  to  equity  for  relief  against  fraud.  The  most  important 
are  the  following. 

Actions  for  ^q  actiou  for  damages  may  sometimes  be  brought  in  equity 

after  it  is  barred  by  the  statute  of  limitations  at  law,  because 
of  the  •difference  in  the  times  fix>m  which  the  statute  begins  to 
run  at  law  and  in  equity.* 

When  a  formal  juristic  act  is  necessary  to  be  done  to  make 

RcBdMion  of  effectual   the   rescission   of  a   fraudulent   transaction;^    or   it    is 

juristio  acts.  .  ,  ... 

necessary  to  have  some  written  mstrument  containing  the  tran- 
saction cancelled,  as  where  a  bill  of  exchange  or  a  pronodsBoiy 
note  has  been  obtained  by  fraud  and  may  become  valid  if  negotia- 
ted to  a  bona  Jide  holder  for  value ;  or  where  the  fraud  is  of  a 
kind  not  recognized  as  fraud  at  law,  which  is  true  of  most 
merely  conctructive  frauds,  such  as  obtaining  a  contract  in  certain 
cases  by  means  of  representations  which  are  in  fact  false  but 
not  made  with  any  actual  fraudulent  intent  or  by  mere  conceal- 
ment, or  in  cases  of  undue  influence  not  amounting  to  dureas  at 
law;  rescission  is  most  conveniently  effected  by  a  decree  of  a 
oourt  of  equity. 

<  Bee  i  888.  '  See  {  764. 
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968.  At  common   law  a   party  to    an    action   oonld    not  j^JJ^'gJn. 
himself   give    testimony   as   a   witness^    at    the    trial;    bat   any 
admissions   that   he   had   made   elsewhere   about   the   matt^  in 
dispute  oould  be  proved  against  him.     In  equity  on  the  contraiy 

the    plaintiff  could   compel   the   defendant   to   make    a   full  and 

detailed  written  answer  upon  oath  of  all  that  he  knew  about  the 

case.'      Therefore  a  party  to  an  action  at  law  sometimes  brought   niMOTfiy. 

against  his  opponent   a  suit  in    equity   at  the   same   time  about 

the  same  matter,  merely  for  the  purpose  of  obtaining  his  answer 

for  use  as  evidence  in  the  legal  action.      When   the   answer  was 

got,  the   suit   in   equity   was   no   farther   proceeded   with.      This 

was  called  a  suit   or    bill   for   diacoveryy    and   was   aUowed  even 

in  cases  where,  if  the  action   had   been   carried   on   to   its   end, 

the  court  of  equity  could  not  have   given    any   reliefl      Discovery 

also  included  the  production  of   books    and   papers  for  inq>ection, 

which  the  court  of  equity  oould  order  to  be  done. 

969.  If  a  witness  whose  testimony   was   needed  in   a  trial  2SSj5«tlM 
at  law  was  unable  because  of  sickness  or  any  other  reason  to  oome       *^' 

to  court,  or  not  being  within  the  jurisdiction  of  the  court  could  not 
be  compelled  to  attend  and  refused  to  do  so,  the  court  of  law 
had  no  way  to  obtain  his  testimony.  But  in  equity  the  written 
depositions  of  witnesses  were  r^ularly  taken  before  an  officer  ap- 
pointed by  the  court  and  used  in  the  court  on  the  trial.^®  T'luretore 
a  suit  in  equity  was  often  brought  merely  in  order  that  the 
depositions,  having  been  taken  by  the  order  of  the  court  of 
equity,  could  be  used  in  an  action  at  law.  Depositions  taken  for 
use  in  another  proceeding  are  said  to  be  taken  de  bene  esse. 
This  might  be  done  even  though  the  action  at  law  was  not  yet  S*2!Sb!mj 
begun.  For  inbtance  if  A  was  tenant  for  life  not  paying  rent, 
and  B  and  C  each  claimed  to  be  the  remainderman,  there  was 
no  way  in  which  an  action  could  be  brought  at  law  during 
A's  life  to  settle  the  question.  After  A*s  death  either  B  or  O 
might  enter  and  take  possession,  whereupon  the  other  oould  sue 
him  in  ejectment  and  obtain  a  decision  on  the  right.  But  in 
the  meantime  the  witnesses  on  whose  testimony  the  action  of 
ejectment  would   be  decided    might   die  or  disappear.     Therefore 


•  See  S  1093.  •  See  2  1108.  lo  See  2  1097.  lUO. 
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a  suit  Iwtween  B  and  C  oonld  be  maintained  in  eqmty  before 
A's  death  to  take  the  depositions  of  the  witnesses  and  preserve 
them  for  use  in  a  ftttnre  action  of  ejectment.  This  was  called 
perpetuating  testimony. 

All  this  auxiliary  jmisdiction  of  equity  is  now  obsolete, 
parties  being  at  present  permitted  to  be  witnesses,  and  the  courts 
of  law  having  been  invested  by  statute  with  power  to  compel 
discovery  and  to  take  depositions. 

%0.  Actions  in  admiralty  are  divided  into  actions  in  rem 
and  in  persofiam.  An  action  of  the  former  kind  is  one  in 
which  the  nominal  defendant  is  not  a  person  but  a  thing,  usually 
a  ship  or  her  cargo.  That  is,  the  action  is  brought  not  against 
the  owners  of  the  ship,  but  against  the  ship  herself,  as  if  she 
were  a  person.  Of  course  the  true  defendants  are  the  persons 
who  have  rights  in  the  ship  or  goods,  and  any  such  person  is 
entitled  to  intervene  in  the  action  and  become  a  party  to  it 
for  the  purpose  of  protecting  his  rights.  Therefore  it  is  often 
said  that  all  the  world  are  parties  to  a  suit  in  rem,  and  any 
disposal  of  the  property  made  by  the  court  in  the  action  is 
binding  upon  all  persons,  whether  they  were  actually  parties  to 
the  suit  or  not,  contrary  to  the  general  rule  that  the  effect 
of  a  judgment  is  confined  to  parties  and  privies."  K  property 
Judicial  saioB.  is  sold  uuder  a  decree  of  the  court  in  such  an  action,  the  buyer 
at  the  judicial  sale  gets  not  only  the  rights  of  the  parties  to 
the  suit,  as  at  an  ordinary  judicial  sale,  but  he  gets  a  new  and 
clear  title,  all  former  rights  being  wiped  out  by  the  sale. 

An  action  in  personam  is  one  brought  against  a  person  or 
^^^^  persons  in  the  ordinary  way.  The  division  of  actions  now  under 
considerations  has  nothing  thing  to  do  with  the  common  law  clas- 
sification into  real  and  personal.  No  real  action  can  ever  be  brought 
in  a  court  of  admiralty,  because  those  courts  have  no  jurisdiction 
over  land. 

961.  The  remedies  given  in  actions  in  rem  are  specific 
The  most  important  are  enforcing  maritime  liens  by  the  sale  of  the 
property.  But  an  action  may  be  brought  to  recover  the  possession 
of  a  ship  by  a  person  who  is  entitled  to  its  possession.  Such  an 
action  may,  be  either  possessory   or  petitory;   though  for  a  long 

u  See  2  230. 
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time   the   English   courts   of  admiralty  did  not  entertain  petitory 

actions.    Actions   in  personam   are   always   for   money    damages  ,',f^^lf^ 

merely. 

962.    The  jmisdiction  of  admiralty  depends  partly  upon  the  ^"^^iJi^t^ 
subject    matter  and   partly  upon   the   place   where  the  wrong  is 
done  or  the  property  is  situated.     As  to  subject  matter,  it  extends  ^",l,''att"ori*^^ 
by  the  general  maritime  law  to  all  maritime  contracts  and  obliga- 
tionS;  that  is,  contracts  and  obligations  relating  to  navigation  and 
commerce  at  sea,  such  as  contracts   of   affreightment  and  the  ob- 
ligations of  ships  as  carriers,  general  average,    bottomry   and   res- 
pondeniia,    seamen's   wages,    towage    and   marine   insurance,  and 
to  all  agreements  and  transactions  from  which  maritime  liens  arise. 
Probably  the  English  courts  of   admiralty    in    ancient  times  exer-  ^^^^f^uV^ 
cised  this  jurisdiction  in  its  full  extent.     But  as  those  courts  had  In^Engilnd. 
no  trial  by  jury   and  proceeded   according   to    the   course    of  the 
civil  law,  disregarding   both    the  principles    and  ,the  procedure  of 
the    common   la^,    they   incurred    the    suspicion    and    dislike    of 
Parliament  and  the  common  law  courts.      Certain   statutes   were 
passed  in  the  reign  of  Bichard  11  to    restrict   the  jurisdiction    in 
admiralty;    and    as   the   court  of  Admiralty  was   technically    an 
inferior   court   and    therefore    amenable    to   writs  of  prohibition, 
the  court  of  King's  Bench  was  enabled   to   construe    the    statutes 
in  its  own  way  and  to  enforce  its  construction  upon  the  court  of 
Admiralty   by    means    of  such    writs.     In    that   manner   by   the 
time  of  Lord  Coke^^  the  common    law    courts    had   succeeded   in 
ousting    the    Admiralty    of   a    considerable    part   of   its    ancient 
jurisdiction,    including    the    subjects    of   affreightment    and    car- 
riage,   general  average    and   marine  insurance,  and  in    restricting 
the  creation  of  maritime  liens  for   services.      A   part    of   its   old 
jurisdiction  has  however  been  restored  to  the  Admiralty  by  recent 
(Statutes. 

963.    The  American  courts  of  admiralty  have  not  considered  .^rtSiSlon 
themselves   bound   by    the    restrictions    thus    imposed    upon    the  *"  ^Itau..*^**^ 
English  courts,  but  have  exercised  jurisdiction  covering  the  whole 
field   of  the   maritime   law.     At   the   same   time   the  courts  of 
common  law  have  retained  all  the  jurisdiction    which  the  Enghsh 

iS  See  2  46. 
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common   law   oourte   wrested   from   the    Admiralty,  the  graot  ot 

Admiroit/.  jurisdiction  to  the  national  government  in  the  constitution  expressly 

reserving   to   parties   their   common   law   remedies;    so    that   m 

many  kinds  of  maritime  contracts    and   oUigations    the    two   sen 

of  courts  have  concurrent  jurisdiction,  and  a  plaintiff  may   resort 

to  either  at  his  plecisure. 

jitriHUiSion  964.     So  far  as  the  jurisdiction  of  admiralty   depends  upon 

*■  to  place,   place,  it  is  confined  to  navigable  waters.^     But   in  this  case  too 

the    common    law   courts    in    England   succeeded   for   a    time  In 

narrowing  the  admiralty  jurisdiction    by    excluding   from   it    such 

navigable  waters  as   lay    "  within   the   body   of  a  county,"    that 

is,  generally  harbors  and  rivers  in  England. 

junsdiotioQ  In  an  action  in  rem  the  res,  ue.  the  thins;,  which  is  to  be 

of  the  fM.  . 

made  the  defendant  must  be  at  the  time  of  beginning  the  action 
within  the  territorial  limits  of  the  court's  jurisdiction.  Otherwise 
it  is  impossible  to  bring  the  action  at  all,  since  the  thing  can 
not  be  seized. 

«^mXd  ^   action   in  personam   will  usually   lie   in   admiralty    to 

at  sea.  j-ecovcr  damagcs  for  a  tort  committed  upon  navigable  waters, 
such  as  an  assault  and  battery  taking  place  upon  a  ship,  or  a 
collision  between  ships  due  to  negligence.  Whether  the  act 
complained  of  is  a  tort  must  usually  be  determined  by  the  rules 
of  the  common  law.  That  is,  only  the  remedy  belongs  to  the 
maritime  law,  the  right  being  a  legal  one.  The  reason  why 
the  admiralty  courts  undertake  to  furnish  remedies  by  way  of 
damages  merely  for  legal  wrongs  was  that  in  ancient  times  the 
courts  of  common  law,  for  reasons  that  will  be  explained  here- 
after," were  not  competent  to  try  any  case  that  did  not  arise 
within  the  body  of  a  county,  so  that  the  cc^izance  of  these 
suits  was  forced  into  admiralty.  That  restriction  on  the  powers 
of  the  common  law  courts  has  long  since  has  been  done  away 
with,  and  actions  in  personam  in  this  class  of  cases  may  now 
be  brought  either  at  law  or  in  admiralty. 
S^"S^teiIiiS-  ^66.     Various  remedies,   compensatory   or   specific,    may    be 

ticaieoarts.  ^^^  ^  ^^^  ecdcsiastical  courts  in   England  for  withholding  eocle- 

1'  As  to  what  waters  are  navigable,  see  {  527* 
u  See  i  1099. 
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siastical  dues  or  doing  or  neglecting  some  act  relating  to  the  P<*cnii:arr 
church,  whereby  injury  accrues  to  a  person ;  for  instance  sub- 
traction of  tithes  or  fees  due  to  the  clergy,  spoliation  and 
dilapidation.  But  if  in  any  such  action  a  right  of  property  Jrop^'ty' 
comes  into  question,  for  instance  who  is  the  owner  of  the 
tithes  or  the  advowson,  the  ecclesiastical  courts  are  not  permitted 
to  pass  upon  the  right,  but  the  matter  must  be  referred  to  the 
temporal  courts.  Suits  for  such  remedies  are  called  pecuniary 
causes. 

Matrimonial  causes  include  actions  for  jactitation  of  marriage,  ^^f ^^^ 
to  enjoin  the  ofiending  party  from  continuing  his  false  asser- 
tions; actions  by  one  party  to  an  informal  marriage  to  compel 
a  formal  celebration  in  facie  ecclesiae,^^  or  even  to  compel  a 
marriage  in  pursuance  of  an  agreement  or  contract  to  marry, 
which  latter  kinds  of  actions  are  now  abolished  by  statute ;  suits 
for  restitution  of  conjugal  rights,  brought  to  compel  the  resump- 
tion of  cohabitation  when  either  husband  or  wife  wrongfully 
deserts  the  other  and  lives  apart,  which  is  a  kind  of  subtraction 
of  matrimonial  services ;  and  suits  for  divorce  and  the  annulment 
of  marriages. 

Testamentary  causes   are  concerned  with  matters   of  probate '^®**JJJ^°*'*'"^ 
and  administration,  and  have  already  been  sufficiently  described. 

966.     In  England,  as  has  been  already  explained,  the  juris-  I'l-tsSI^ffJu 
diction  in  matrimonial  and  probate    causes    was   some    time    ago      *^°«iand. 
taken  from  the  ecclesiastical  courts  and  given  to  secular  tribunals,^^ 
and  is  now  vested  in  the  Supreme  Court  of  Judicature." 

In    the    United    States    there    are    no    ecclesiastical    courts.  .."i?®  !?**«-, 

alction  ID  tuf 

Pecuniary  causes  can  not  arise  there,  because,  there  being  no  umtedstatea, 
state  church,  the  wrongs  for  whose  redress  they  are  provided 
can  not  be  committed.  The  only  matrimonial  actions  are  suits 
for  divorce  and  for  the  annulling  of  marriages,  which  in  most 
states  are  brought  in  the  courts  of  equity,  though  in  a  few 
the  jurisdiction  belongs  to  the  courts  of  probate.  Possibly  the 
same  courts  might  entertain  a  suit  for  jactitation  of  niaiTiage 
or  for  restoration  of  conjugal  rights,  but  probably  not.  Testa- 
mentary causes  come  into  the  courts  of  probate. 

u  See  2  971.  ^6  See  2 198.  17  See  2 199. 
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967.  The  relations  of  husband  and  wife,  parent  and  child, 
guardian  and  ward  and  master  and  servant  are  called  collectively 
the  domestic  relations. 

968.  All  persons  may  marry  who  are  not  under  disabilities. 
Disabilities  to  marrj'  are  either  civil  or  canonical.  Civil  disabilities 
are  created  by  the  i-ules  of  the  common  law ;  their  effect  is  to 
make  the  marriage  either  void  or  voidable  by  the  mere  act  of 
the  parties  without  the  decree  of  any  court.  Canonical  disabiUties 
depended  originally  upon  the  canon  law.  Formerly  their  effect 
was  to  make  the  marriage  voidable  by  the  decree  of  an  ec- 
clesiastical court  in  a  suit  brought  by  one  party  against  the  other 
to  annul  the  marriage.  If  not  so  annulled  during  the  life  time 
of  both  parties,  the  marriage  was  valid.  At  present  some  of  the 
old  canonical  disabilities  have  been  abolished,  some  make  the 
marriage  entirely  void  and  some  make  it  voidable  by  the  decree 
of  a  competent  court.  Ih  most  places  this  is  now  regulated 
entirely  by  statutes,  which  have  more  or  less  changed  the  old 
law.  If  a  marriage  is  annulled  either  by  the  act  of  the  parties 
or  of  the  court,  it  becomes  void  ab  initio,  and  the  children  are 
bastardized,  which  is  a  very  harsh  rule. 

969.  The  first  civil  disability  is  being  already  married;  a 
person  may  not  have  two  husbands  or  wives  at  the  same 
time. 

Nonage,  or  want  of  age,  is  another  civil  disability.  The  age 
of  consent  at  common  law  is  fourteen  for  a  boy  and  twelve  for 
a  girl ;  but  in  some  places  these  ages  have  been  raised  by  statute. 
If  either  of  the  parties  is  under  the  age  of  consent,  the  marriage 


Want  of 
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18  SO  far  void  that  either  party  may  declare  it  void  and  may  sep- 
arate, if  he  or  she  chooses,  without  any  divorce  or  decree  of  nullity 
from  a  court.  But  if  they  continue  to  live  together  afber  both 
have  reached  that  age,  it  is  a  valid  marriage  and  they  need  not 
many  over  again. 

Want  of  reason  in  a  party   will  make   a   marriage  void,  as 
will  be  more  fully  explained  in  another  place.  ^ 

The  consent  of  parents  or  guardians   is  not  necessary  to  the   ^^^^i^^ 
validity  of  a  marriage,    no    matter   how   young   the   parties   are. 
But  persons  contracting   marriages   with  young   girls   without  the 
consent  of  the  girPs  parent  or  guardian    are   in  some  places   by 
statute  punishable  as  for  a  crime. 

970.    The  canonical  disabilities  are  as  follows.     Precontract,  canonicni  dis- 
or  being   engaged   to  marry    another.      This   is  not   now    a    dis- 
ability ;  though  the  breach  of  a  contract  to  marry  is  a  ground  for  an  Precontract, 
action  at  law  for  damages  like  the  breach  of  any  other  contract. 

Near  kinship  between  the  parties.  All  marriages  between  EeiaUonahip. 
lineal  kin  are  forbidden,  and  between  collateral  kin  usually  as 
far  as  the  third  degree  reckoned  by  the  rule  of  the  civil  law. 
Thus  a  man  may  marry  his  first  cousin,  who  is  related  to  him 
in  the  fourth  degree,  but  not  in  most  places  his  niece,  who  stands 
one  degree  nearer.  Marriages  within  the  prohibited  degrees 
are  incestuous,'^  and  are  now  wholly  void,  not  merely  voidable. 
Eelationship  by  affinity  under  the  canon  law  continued  after  Affinity. 
the  death  of  the  husband  or  wife,  and  was  a  bar  to  marriage 
equally  with  consanguinity;  so  that  a  man  could  not  validly 
marry  his  deceased  wife's  sister.  But  at  common  law  affinity  was 
regarded  as  terminating  with  the  death  of  either  party,  and  such 
a  marriage  would  not  have  been  illegal.  In  England,  however, 
the  canonical  rule  has  been  adopted  by  statute  and  the  disability 
made  a  civil  one.  In  the  United  States  no  such  disabilitv  exists. 
and  the  marriage  of  a  man  with  his  deceased  wife's  sister  is 
valid  as  at  common  law. 

Confirmed   and   incurable  impotence  existing  at  the  time  of  impotence, 
the  marriage  was  a  canonical  disability.     At  present  it   generally 
makes  the  marriage  voidable. 

•■ 

1  See  2  1012.  ^  See  2  1165. 
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rrand  Md  The  general  rule  that  fraud  or  ooerdon  vitiates  an  aoreenient 

ooeroion.  ©  ^ 

applies  to  marriage,  bat  with  some  limitations.  The  fraud  must 
be  a  misrepresentation  made  with  an  actual  fraudulent  intent  and 
about  some  material  fact  relating  to  the  party  and  his  or  her 
fitness  for  the  married  state.  A  woman  could  not  have  her 
marriage  annulled  because  her  husband  had  deceived  her  about 
the  amoimt  of  his  property  or  his  previous  amours  with  other 
women.  The  concealment  of  oorporial  infirmities  is  sometimes 
treated  as  a  kind  of  iraud. 

■?i^eemiut  ^^l.     Marriage  is  an  agreement,  and  like   other  agreements 

requires  the  consent   of  the    parties ;    conaenstiSf    non  concubitm^ 

Formoftho  facH  nuptias.  By  the  old  law  the  mere  agreement  of  the  parties, 
without  any  other  forms  whatever,  if  made  to  take  effect  im- 
mediately, or  as  the  technical  expression  is,  per  verba  de  presently 
or  if  made  to  take  effect  in  the  future,  per  verba  de  futuro,  but 
followed  by  sexual  intercourse,  which  is  called  consummation,  was 
deemed  so  far  a  valid  marriage  that  the  parties  might  be  com- 
pelled by  the  ecclesiastical  court  to  celebrate  a  formal  marriage 
in  facie  ecclesiae.  In  some  of  the  United  States  such  a  marriage 
by  mere  agreement,  which  is  there  called  a  common  law  marriage, 
is  entirely  valid,  and  no  subsequent  formal  marriage  ceremony  i$ 
necessary  or  can  be  compelled.     But  in  most  places,  by  statute,  a 

Celebration   maniagc  must  be  celebrated   before    a   clergyman   or    magistrate. 

marriage.    The  parties  acknowledge   in  the    presence    of  the   celebrant   their 

intention  to  marry,  and  he  pronounces  tbeni  imsband  and  wife.     In 

r  ^SiemtSts  ^^^d^^  to  prevent  frauds  and  to  perpetuate  evidence  of  the  marriage 
various  formaUties,  such  as  having  the  banns,  «.e.  a  formal  noti- 
fication of  the  intended  marriage,  pubUshed  in  some  appointed 
church  before  the  marriage,  procuring  a  marriage  license  from 
some  public  office,  the  presence  of  witnesses  at  the  marriage,  the 
giving  a  written  certificate  of  marriage  to  the  parties  by  the 
celebrant,  or  the  recording   the   marriage   in  a   designated  public 

^^«J«ct  o^oon-  office,  are  prescribed  by  statutes  almost  everywhere.  The  statutes 
sometimes  make  the  marriage  invalid  if  their  requireinents  are  not 
observed ;  but  generally  the  marriage  is  valid,  but  the  persons 
disobeying  the  statute  are  liable  to  punishment. 

Law  of  place.  As  to  fonu,  the  rulc  is  that  a  marriage  which  is  valid  by 
the  law  of  the  place    where  it  is  contracted,   lex   loci  contractus 
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or  celebrtxtionta,  is  valid  every  where,  without  regard  to  the 
residence  of  the  parties.  The  same  is  generally  true  as  to  their 
capacity  to  marry,  but  to  this  there  are  some  exceptions,  and  the 
law  is  in  a  somewhat  unsettled  state, 

972.     A  marriage  is  dissolved  by  the    death  of  either  party  JJ*S2l?ii*'" 
or  by  divorce.     Divorce  is  either  limited,  a  mcTisa  et  thorOj  which     iW'orce. 
is  also  called  a  judicial  separation,    or   absolute,  a  vinculo  matri- 
rnonii.      The  former   is   granted   for  various  kinds  of  misconduct     Si^l^ 
committed   by   one  party  after    marriage,    which    at   present  are 
enumerated  by  statute,  such  as  cruelty  or  desertion,  or  by  the  old 
law  adultery.      The  parties   continue  to  be  husband  and  wife,  so 
that  neither  is  at  Kberty  to  marry  again,  but  they  are  permitted 
to  live  apart  from  each  other,  and  the  husband  loses  his  right  to 
his  wife's  services     In  most  of  the  United  States  limited  divorces 
are  not  granted. 

Divorce  a  vinculo  is  a  complete  dissolution  of  the  marriasce,    i>iT*>«^  • 

*  ^   '       vinculo. 

80  that  the  parties  cease  to  be  husband  and  wife  and  may  con- 
tract other  marriages,  except  that  at  present  the  guilty  party  is 
sometimes  forbidden  to  marry  again  during  the  life  of  the  other 
or  for  a  certain  number  of  years.  By  the  old  law  such  a  divorce  undw- theow 
was  only  granted  for  some  canonical  impediment  existing  before 
the  marria^ ;  misconduct  after  marriage,  however  gross,  was  at 
the  most  ground  for  a  judicial  separation,  though  the  legislature 
occasionally  by  private  statutes  granted  absolute  divorces  for  such 
misconduct.  A  judicial  divorce  a  vinculo  took  the  form  of  a 
decree  of  nullity,  making  the  marriage  void  ab  initio.  The 
modem  law,  however,  distinguishes  between  a  decree  of  nullity  and  The^dem 
a  divorce,  which  latter  is  granted  for  misconduct  after  marriage, 
and  only  dissolves  the  marriagie  from  the  time  of  the  decree,  so 
that  the  children  of  the  marriage  continue  to  be  legitimate.  The 
grounds  on  which  a  judicial  divorce  a  vinculo  may  now  be  had  ^^^^'^^ 
are  prescribed  by  statute,  and  are  very  different  in  different  places. 
Adultery  is  usually  a  sufficient  ground,  and  in  some  places  the 
only  sufficient  ground,  for  an  absolute  divorce ;  but  in  England 
adultery  on  the  part  of  the  husband  is  not,  unless  aggravated  by 
other  misconduct.  Cruelty,  desertion,  habitual  drunkenness  and 
other  sorts  of  misbehavior  are  among  the  causes  for  which  divorce 
i»  sometimes  allowed ;    and  in  some  of  the  United  States  certain 
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impediments  existing  before  marriage  are  treated  as  gromids  for 
divorce  rather  than  for  a  decree  of  nullity.  Everywhere,  however, 
the  principle  is  adhered  to  that  divorce  shall  only  be  permitted 
for  some  sufficient  cause,  and  not  at  the  mere  pleasure  of  the 
parties. 

K^m'tSTto"'^  ^73.  An  application  for  divorce  must  be  made  bona  fide 
"Iw^y?*  l>y  ^^  innocent  x>arty  against  a  guilty  one.  Even  though  a  cause 
of  divorce  exists,  yet  the  divorce  will  be  refused  if  the  party 
asking  for  it  has  also  been  guilty  of  like  misconduct,  or  if  the 
CoUuBion.  suit  is  collusive,  cgr,  if  a  wife  were  to  arrange  with  her  husband 
that  he  should  commit  adultery  in  order  that  she  might  sue  him 
for  a  divorce  which  both  he  and  she  desired  to  have  granted. 

Condonemeiit.  When  ouo  party  has  been  guilty  of  misconduct  which  would 
justify  a  divorce,  the  other  may  forgive  or  condone  it,  after  which 
no  divorce  will  be  granted.  Condonation  may  be  express  or 
implied  from  conduct.  Sexual  intercourse  with  his  wife  with 
knowledge  of  the  existence  of  a  ground  for  divorce  is  a  condona- 
tion on  the  part  of  the  husband.  He  ought  not  so  to  use  the 
woman  unless  he  intends  to  keep  her  as  his  wife.  On  the  part 
of  the  wife  sexual  intercourse  is  not  always  conclusive  on  the 
point,  because  she  may  not  be  in  a  position  to  refuse  it.  But 
it  is  strong  evidence  of  an  intention  to  condone,  and  if  shown 
to  be  voluntary  is  conclusive. 
Alimony.  Alimouy  is  an   allowance   in    money  which   a  party   against 

whom  a  divorce  is  granted  may  be  ordered  to  pay  to  the  other 
for  his  or  her  support.  It  lies  in  the  discretion  of  the  court,  and 
its  amount  will  depend  upon  the  circumstances  of  the  case, 
especially  upon  the  pecuniary  condition  of  the  parties.  It  is 
given  almost  as  a  matter  of  course  to  a  wife  who  obtains  a 
divorce  from  her  husband,  and  may  be  awarded  to  a  husband 
against  his  wife  if  he  is  poor  and  she  rich.  When  a  wife  sues 
for  a  divorce  and  is  without  means  to  carry  on  the  suit,  the 
court  will  sometimes  compel  the  husband  to  pay  her  a  sum  of 
money  for  that  purpose  before  the  decision  of  the  case.  This  is 
called  alimony  pendente  lite. 

When  there  are  children,    the  court   has  discretion  to  award 

^ch^l^  their  custody  to  either   parent    or   to   divide   them   between   the 
parents,  as  it  thinks   best.     The  interests   of  the  children  rather 
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ihan  the  rights  or  wishes  of  the  parents  should  guide  the  deciaioii 
of  the  court.  But  other  things  being  equal,  the  claim  of  the 
father  is  somewhat  stronger  than  that  of  the  mother.  However 
very  young  children  are  usually  committed,  at  least  temporarily, 
to  the  care  of  the  mother,  and  when  there  are  a  number  of 
•children,  they  are  generally  divided  between  the  parents,  with  a 
certain  preference  for  giving  boys  to  the  father  and  girls  to  the 
mother. 

974.  Husband  and  wife  are  called  in  the  old  books  baron  HoBtMnd  and 
and  /eme.  A  married  woman  is  ftme  covert,  foemina  viro  co- 
operta,  and  her  condition  during  marriage  is  coverture.  A  single 
woman  is  feme  sole.  For  some  purposes  under  the  old  law  it 
was  said  that  the  husband  and  wife  were  looked  upon  as  being 
but  one  person  in  law ;  but  this  seems  to  be  a  mere  metaphor  of 
no  practical  use.  The  wife,  however,  takes  her  husband's  family 
name,  nationality  and  domicile. 

By  the  marriage  the  parties  acquire  certain  rights  in  personam  ^J^^* 
against  each  other,  in  correspondence  with  which  they  owe  to 
each  other  certain  duties,  and  also  certain  rights  in  rem  in  each 
other  and  in  each  other's  property,  as  to  which  duties  are  owed 
to  them  by  third  persons,  and  the  wife  comes,  or  formerly  came, 
under  certain  disabilities. 

976.    As  to  rights  between    the    parties:    the  wife  is  bound    '^otTiaf* 
to  live  with  her  husband  in  such  place  as  he  selects,   to  obey  his 
lawful  and  reasonable  commands,  to  render  him  reasonable  services, 
especially  in  domestic  matters  such  as  the  care    of  the  house  and 
of  the  children,  and  to    allow  him   reasonable    sexual  intercoiu-se. 
At  common  law,  if  she  worked  for  another  person,  he  was  entitled  Her  mngm. 
to  her    wages.      These    duties    and   the    husband's   corresponding 
rights  seem  to  be  at  present  imperfect   ones.      The   husband  can  ^!^rf*Jf' 
not  have  any  action  against   his  wife,    nor  can    he    imprison  her 
to  compel  her  to  live  with  him  or  punish  her  for  disobedience  or 
misconduct.      At  common  law  a  man  might  inflict  corporal  pun- 
ishment upon  his  wife;  as  the  old  books  say,  flagellis  etjuatibua 
acriter  verberare  ;  but  such  conduct  by  the  husband   would   now 
be  illegal  and  in  many  places  a  sufficient  ground  for  divorce.     At 


ones. 
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oommon  law  he,  being  reqx)n8ible  for  wrongs  committed  by  biff 
wife,  might  use  necessary  force  to  restrain  her  from  committing, 
them ;  but  at  present  the  responsibility  no  longer  exists^  and 
therefore  probably  not  the  power. 

A  husband  must  permit  his  wife  to  live  with  him,  and  must 
support  her  and  furnish  her  with  necessaries  according  to  his 
means  and  station  in  Hfe.  She  can  not  sue  him  for  non-support, 
though  in  some  cases  by  statute  a  court  on  her  complaint  or  that 
of  the  public  authorities  will  compel  the  husband  to  make  her  an 
allowance  for  her  support,  and  in  some  places  a  wilful  refusal  to- 
furnish  support  is  a  ground  of  divorce.  Also  if  he  neglects  to  fumi^i 
her  with  necessaries,  she  may  buy  them  on  his  credit,  and  he  may 
Neoesaariea.  be  sucd  fur  the  pricc.  Necessaries  mean  food,  clothing,  shelter 
and  medical  attendance,  of  such  kind  and  quality  as  are  reasonably 
suitable  to  the  husband's  financial  and  social  position,  not  merely 
what  is  absolutely  requisite  to  support  life;  but  they  do  not 
include  luxuries  or  the  means  of  gratifying  aesthetic  tastes.  Pro- 
bably religious  privileges  to  a  reasonable  extent  are  necessaries^ 
which  might  include  pew-rent. 
^?t^^  976.     Husband  and  wife  have  certain  rights  in  each  other's 

property.  If  real  property  is  given  to  them  in  such  a  way  as,  iT 
Estates  in  they  werc  not  manied  to  each  other,  would  make  them  joint 
tenants,  they  are  said  to  be  tenants  by  entireties.  In  that  kind 
of  tenancy  there  is  still  a  right  of  survivorship.  The  husband 
has  a  right  to  the  possession  and  use  of  the  property  during  the 
marriage. 

977.  After  the  husband's  death  the  wife  has  an  estate  for 
Dower,  her  life,  called  dower,  in  one  third  of  all  the  estates  of  inheritance 
of  which  her  husband  has  been  seized  in  possession,  or  in  expectancy 
after  an  estate  less  than  freehold,  at  any  time  during  the  coverture. 
The  alienation  of  the  estate  by  the  husband  does  not  destroy  the 
wife's  right,  which  during  his  life  is  an  inchoate  right,  not  a  mere 
po&sibility,^  so  that  in  a  conveyance  of  an  estate  of  inheritance^ 
in  land  by  a  married  man  it  is  necessary  and  customary  for  the 
wife  also  to  be  a  party  to  the  deed  to  release  her  inchoate  right. 
of  dower.     If  that  is  not  done,  she  may  claim  her  dower  after  her 


3  See  2  273,  274. 
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husband's  death  against  the  purchaser.      By   the   modern   law   a 

wife  has  dower  in  equitable   estates   also.     The   above  is  dower 

at  common   law,  called  also  dos  ratxonabilin.     By  special  custom    ^J^"JjJi^ 

in  some  parts  of  England  the  wife  was  endowed  of  more  or  less     ®"***>™- 

than  one  third  of  the  land,  or  only  in  such  land  as  her  husband 

held    at   the    time    of  his    death,    which   last   kind    of  dower  is 

technically  known  as  free-bench.     Free-bench  is  found  in  some  of  Free-bench. 

the    United  States.      There    were   formerly    also    other   kinds   of 

dower,    now    obsolete,    the    most   important    of  which  was  dower  oower  at  the 

'  '  *  church  door. 

ad  ostium  ecdesiae,  where  on  the  occasion  of  a  marriage  the 
husband  specified  exactly  what  lands  the  wife  was  to  have  as 
her  dower  land,  so  that  after  his  death  she  could  enter  upon  them 
At  once  without  any  assignment  of  dower. 

The  wife  has  a  right  to  remain  in  her  husband's  principal  re-  '^^1*1^^'* 
sidence  for  forty  days  after  his  death,  which  are  called  her  quaran- 
tine.    The  heir,  or  his  guardian  if  he  is  an  infant,  must  assign  to  ^o/*^"*?' 
the  widow  her   dower,    that   is,  designate  the  particular  property 
which  she  is  to  have,  within  the  forty  days.     Her  dower  in  land 
must  be   set  out  by    metes    and  bounds,  but  in  indivisible  things 
she  must  be  endowed  specially,  as  of  the  third  presentation  to  a 
church,  the  third  part  of  the  profits  of  an  office,  the  third  sheaf 
of  tithe    wheat,    and   the  like.     A    wife    may   be    barred  of  her  ^g  u^!* 
dower  by  eloping  from   her  husband,  by  divorce,  by  being  under 
«ny   disability   to    hold    land,    by    having  joined  in  any  deed  or 
conveyance  of  the  land  during  the  coverture,  and  also  in  England 
by  withholding  the  title  deeds  of  the  estate  from    the    heir  until 
she  restores  them,  and  at  common  law  by  her  husband's  forfeiture 
of  the    land    by   crime.     A  husband  can  not  by  disposing  of  his  ^^st"}^'  ^z 
land  by  will  deprive  his  wife  of  her  dower.     But    if  he  makes  a      ^^^^' 
provision   for   her  in  his  will  which  is  expressed  to  be  in  lieu  of 
dower,  she  most  elect  between  the  two,  and  give  up  her  dower  if 
she  accepts  the  testamentary  gift ;  but  unless  the  gift  is  expressed 
to  be  in  lieu  of  dower,   she  may  have  both. 

978.     The  most  common  method  of  barring  dower,  however,    Jointure, 
is    by   jointure    or    marriage    settlement.      A   jointure    originally 
meant   an    estate   given    to   the   use   of  the    husband    and  wife 
jointly,  which  in  case  the  husband  died  first  would  come   to   the 
wife  by  survivorship.     At   present   it   means   property  conveyed, 
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generally  in  contemplation  of  an  intended  marriage,  by  an 
instrument  to  which  the  wife  is  a  party,  to  the  use  of  the  wife 
for  her  own  life  or  in  fee,  to  take  effect  immediately  upon  her 
husband's  death,  and  expressly  declared  to  be  in  lieu  of  dower. 
By  becoming  a  party  to  the  agreement  she  renounces  her  dower. 
If  the  jointure  is  made  after  the  marriage,  the  wife,  not  then 
having  power  to  bind  herself  by  agreement,  may  elect  after  her 
husband's  death,  when  she  is  again  a  jtmt  sole,  between  the 
jointure  and  her  dower,  but  can  not  have  both. 
Mjt^age  A  marriage  settlement  is  a  family  arrangement,  made  generally 

by  deed  in  contemplation  of  an  intended  marriage  or  sometimes  afler 
marriage,  for  the  disposal  of  the  whole  or  some  part  of  the  family 
property.  4  Such  arrangements  are  nearly  universal  in  England 
among  people  of  property,  but  are  very  rare  in  the  United  States. 
The  ig2*>^  Th®  property  settled  may  be  real  or  personal,  and  may  belong  to  the 
husband  or  wife  or  to  some  parent,  relative  or  friend  who  makes  the 
settlement  for  the  benefit  of  the  married  couple,  or  to  more  than 
one  person.  For  example  a  father  on  the  marriage  of  his  son  or 
an  uncle  on  that  of  his  nephew  may  settle  a  portion  of  his 
property  on  the  young  man ;  some  one  of  the  bride's  family  may 
do  the  same  on  her  behalf;  and  if  the  intended  husband  and 
wife  already  have  property,  that  may  be  brought  into  the  settle- 
Form  of  the  ment.     The  settlement  may  be  in  the  form  of  a  present  convey- 

settlement.  -in 

ance  of  property  or  of  covenants  to  convey  property  m  the  future,. 

Partiee.     or  both.     The  parties  to  the   settlement  are  usually  the  husband^ 

the  wife,  the  owners  of  the  property   to  be    settled  and   persons 

Consideni-   selected  to  act  as  trustees.     The  marriage  forms  a  valuable  oon- 

tion.  ... 

sideration  for  the  settlement,  if  it  is  an  ante-nuptial  settlement  or 

a  post-nuptial  one  made  in  pursuance  of  an  ante-nuptial  contract 

to  make  it;    but  in   other   cases    a    post-nuptial  settlement  is   a^ 

Object  of  the  mere  gift,  unless  some  other  consideration  is  furnished.     The  object 

Mttlement.  *=>      '  .  i      /.         i  j  . 

of  the  settlement  is  to  provide  for  the  use  and  enjoyment  of  the 
property  by  the  husband  or  wife  during  and  after  the  coverture, 
for  its  devolution  at  their  death  and  for  the  children  of  the 
marriage.      This  is  usually    accomplished    by  a  series    of  uses  and 

4  The  word  settlemeDt  is  often  used  of  any  disposition  of  property  for 
a  person's  benefit,  especially  a  family  arrangemeut,  though  made  without  any 
reitrrence  to  marriage. 
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trastSy  often  veiy  complicated,  these  being  more  flexible  and 
convenient  than  limitations  of  common  law  estates.  Some  pro- 
vision for  the  wife  in  lieu  of  dower  in  c£we  of  her  surviving  her 
husband  is  almost  always  inserted,  which/  whether  amounting  to 
a  technical  jointure  or  not,  is  often  called  by  that  name  and  will 
bar  her  dower,  or  in  a  post-nuptial  settlement  at  least  put  her  to 
her  election.    A  strict  settlement  is  where  the  estate,  use  or  trust  is  stnct  aettia- 

ment. 

limited  to  the  husband  or  wife  for  life,  remainder  to  the  survivor 
of  them  for  life,  with  a  remainder  over  to  the  issue  of  the  marriage, 
which  when  the  property  settled  is  real  property,  is  to  the  oldest 
son,  if  there  is  any,  in  fee  tail,  with  an  ultimate  remainder  in 
fee  simple  to  the  issue  generally  or  to  the  settler  himself. 

979.  When  a  married  woman  is  seized  of  real  property  in    curtesy. 
fee  in  possession,  or  in  expectancy  after  a.i  estate  less  than  free- 
hold, and  has  a  child  bom  alive  during   the   continuance   of  the 
coverture  which  if  it  lives  will  be  heir  to  the  property,  her  husband, 

if  he  outlives  her,  whether  the  child  be  then  living  or  not,  has 
an  estate  for  Ins  life  in  the  whole  of  the  property,  called  an  estate 
by  curtesy.  This  exists  at  present  both  in  legal  and  equitable 
real  property.  Before  the  birth  of  a  child  the  husband's  expecta- 
tion of  having  such  an  estate  is  a  mere  possibility.  When  a 
child  is  bom,  his  right  is  known  as  an  estate  by  curtesy  initiate, 
which  is  an  inchoate  right,  and  it  becomes  consummate  or  com- 
plete on  the  wife's  death. 

980.  At  common  law  the   husband  had  the   use  of  all  hls^J^^^Jy^ 
wife's  real   property   during   her   life,    but   did    not   become    the* 

owner  of  it.  All  her  personal  property  in  possession,  both  what  HorpcrTOnai 
she  had  at  the  time  of  the  marriage  and  what  came  to  her 
afterwards,  belonged  to  him  absolutely ;  so  that  a  married  woman 
was  incapable  of  holding  such  property.  Her  choses  in  action 
became  his,  if  he  reduced  them  into  possession  during  her  life,  e.g. 
if  he  received  payment  of  a  debt  due  to  her,  the  money  was  his  ; 
and  he  might  bring  an  action  for  that  purpose.  But  if  he  did 
not  reduce  them  into  possession,  they  went  on  the  wife's  death  to 
her  personal   representative.'     The  general    rales  as  to  the  wife's 

^  TbiH  WAS  usually   the   husband,    who   administered    for    his    own 
beuefii.  See  {  668. 


Her  chouM 
in  action. 
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^^^u'*  6<initaUe  property  were  the  same.  But  probably  as  early  as  the 
estate,  j^jgjj  ^f  Elizabeth  the  pracfcioe  began  of  giving  properly  in  tnist 
for  a  married  woman  expressly  to  her  sole  and  separate  use  iree 
from  the  control  of  her  husband.  When  there  was  an  express 
trust  of  that  sort,  the  courts  of  equity  did  not  follow  the  general 
rule,  but  respected  and  carried  into  effect  the  intention  of  the 
donor,  and  secured  the  property  to  the  wife,  not  permitting  the 
husband  to  meddle  with  it.  This  was  called  her  separate  estate 
or  separate  property  in  equity ;  and  unless  the  terms  of  the  trust 
prohibited  it,  she  was  allowed  to  sell,  convey  and  deal  with  it  at 
her  pleasure  as  owner.  A  great  deal  of  property  was  settled  in 
this  way  for  married  women  in  order  to  evade  the  rules  of  the 
common  law,  until  recent  changes  in  the  law  made  it  unnecessary. 
At  present  by  statute  the  rights  of  husbands  in  their  wives' 
^^bt7of°*  property  have  been  greatly  curtailed,  and  in  many  places  entirely 
his  wKe'i^  taken  away,  except  the  husband's  curtesy,  leaving  a  married 
woman  as  completely  mistress  of  her  own  property  as  if 
she   were    single.    But   the   husband's   duty   to    support   his  wife 

remains. 
The  has-  9gX      As  to  third  persous,  the  husband  and  wife  have  certain 

band's  rights  ^  ' 

*®*iS2Son8.*'^  rights  in  each  other,  and  the  husband  has,  or  had,  certain  respon- 
sibilities.    A  husband  has  a  right  to  his  wife's  consortium,  ue.  her 

I!iSo7i^^m.  ®^^®*y  or  companionship,  so  that  it  is  a  violation  of  his  right  to  per- 
suade, compel  or  assist  her  to  leave  him  or  refuse  to  live  with  him. 

Her  Bcrvices  He  has  also  rights  in  her  services  and  her  affection,  which  are  violated 

aod  af-  ^  ^  *^  _  ' 

fections.  by  inducing  or  coercing  her  to  refuse  to  render  him  the  services  due 
from  her  or  by  alienating  her  affections  from  him.  In  addition  he 
Herjpereonai  has  rights  in  hcF  peisonal  security,  probably  including  her  reputa- 
M'>n.  so  far  as  that  is  necessary  to  enable  her  to  give  him  her  co9i^ 
9wiium  or  render  her  services,  but  to  no  greater  extent;  so  that 
these  rights  are  often  said  not  to  be  absolute  rights  but  to  be 
^ri^itl*  relative  to  her  consortium  and  services.  Thus  if  a  person  com> 
mits  a  battery  upon  a  married  woman  or  abducts  and  imprisons 
her,  that  is  a  wrong  against  her,  however  trivial  the  injury 
may  be ;  but  it  is  not  a  wrong  against  her  husband  unless 
he  is  thereby  deprived  of  her  consortium  or  s<^rvices,  in  which 
case  it  is  also  a  wrong  against  him.  In  actions  at  common  law 
for  such  wrongs  it   was   necessary   for  the  husband,  after  stating 
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in  his  pleading  the  injnry    done   to    the   wife,  to   add  ptr  quod 
servitium,  or  conscrtiumy  amisit  or  equivalent  words/ 

Loss  of  sendees,  however,  does  not  imply  that  the  wife  ever  did  ^7vi<SL 
render,  or  but  for  the  wrong  would  have  rendered,  any  actual  services 
to  her  husband.  It  means  simply  that  she  has  been  to  some  extent 
disabled  or  incapacitated  for  rendering  them  had  he  called  for  them. 
But  a  husband  has  an  absolute  right  in  his  wife's  chastity,  so  that  '^^[^^ 
it  is  a  tort  against  him  for  another  man  to  have  carnal  knowledge 
of  her  with  or  without  her  consent,  irrespective  of  whether  it  causes 
any  actual  damage   or  loss  of  services  to  him. 

A  wife  has  similar  rights  in  her  husband's  affection,  and  peThaps   The  wire's 

^  .  njfhtR  in 

in  hh  ronf^o7^him  but  not  in  his  services,  personal  security  or  chastity,  ber  husband. 
982.     The    duties   corresponding  to    the    husband's  rights  in  tj?3^*^,^g 
his  wife's  personal  security  are  the  same  which  correspond    to  the 
wife's  own  right.     As  to  the  other  rights  of  husband's  and   wives, 
the  duty  which  other  persons  owe  to  them   is  not  to  do  any  act 
with    the   intention    of  thereby   caumng   a  violation  of  the  right. 
Intention  here  means  culpable  intention,  i.e.  includes  a  knowledge    intention, 
of  the  existence  of  the  right  violated  and  of  the  facts  that  make 
the  act  wrongful.     It   is    wrongful    to   entice  a  wife  to  leave  her 
.husband,  or  to  harbor  her  after  she  has  left  him   with  the  inten- 
tion of  assisting  her  to  remain  away  from  him,  provided  the  party 
doing  the  act  had  notice  that  she  was  a  married  woman ;  but  it 
would   not   be    to  wrongful  hire  a  woman  as  a  domestic  servant, 
thus   taking   her    temporarily   from   her  husband,  if  the  hirer  did 
not  know  that  she  was  married  or  belived  in  good  faith  that  her 
husband  had  consented  to    the    hiring.     Also   one   may  harbor  or,^^^*J^ 
assist  a  runaway  wife   so  far  as  humanity  requires,    e.g.   give  her 
shelter  from  a  storm  or  feed  her  if  she  is  starving,    even   though 
the  incidental  effect  is  to  prevent  her  from  being  forced  by  want 
to  return  to  her  husband,  if  that  is  not  the  purpose  for  which  the 
act  is  done ;  and  if  she  rightfully  leaves  her  husband,  for  instance 
if  she  is  driven  away  from  him  by  his  cruelty,  any  one  may  harbor 
or  aid  her  from  motives  of  humanity.      Such  motives  and  the  ab-  ^^7 ",?^o?* 
nenoe  of  a    wrong  intention   are   prima  facie   presumed   in   the    **to,J^®'" 
wife's  relations  who  give  her  shelter   or   aid,    or  even  advise  her 
to  leave  her  husband  when  he  illtreats  her. 
«"See'j  897. 
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CHAPTER    LXm. 

PARENT  AND  CHILD :  INFANTS. 

986.  Here  fall  to  be  considered  the  relations  of  the 
parties  between  themselves,  their  relations  to  outsiders,  and  the 
disabilities  of  infants. 

''chad?'*  A   child    ought   to   remain   in   his    father's  custody,  to  obey 

his  father's  lawful  and  reasonable  commands,  and  to  render  him 
reasonable  services.  The  father  has  no  action  against  his  child 
to  compel  the  performance  of  these  duties,  but  he  may  use 
necessary  and  reasonable  force  for  that  purpose,  and  may 
punish  the  child  moderably   and   reasonably   for    disobedience    or 

The  child's  luisconduct.  The  child's  wages,  if  he  earns  any,  belong  to  the 
father,  to  whom  only  they  are  properly  payable.  But  the  father 
may  permit  the  child  to  receive  and   dispose   of   his  own  wages, 

^"AoS*^'  *°^  ™^y  ^^®^  emancipate  him  entirely  from  his  service,  or, 
as  the  common  phrase  is,  ^ve  him  his  time. 

The  father's  A    father   must    support    his   child    and    provide    him    with 

necessaries,^    which  in  the  case  of  a  child   include    education.      If 

Neceswrios.  the  father  does  not  do  so,  the  child  has  no  remedy  against 
him,  but  may  purchase  necessaries  for  himself  and  bind  himself 
by  a  contract  to  pay  for  them.      A   child    was  never  at  common 

»are^tli*aSd  ^^^  undcr  auy  obligation  to  supjwrt  his  parents,  even  if  they 
relatives.  ^^^^^  indigent  and  helpless.  But  in  modem  times  provision  has 
been  made  by  statute  in  many  places,  that  if  any  person  is  poor 
and  unable  to  support  himself  and  likely  t#  become  a  puUic 
charge,  his  near  relatives,  if  he  has  any  of  sufficient  ability,  may 
be  compelled  to  contribute  toward  his  support. 

c?theckii(i  987.     A    father   has   a    right    i^inst   third   persons  to  the 

custody  of  hie  child,  and  may  have  a  writ  of  habeas  corpvs 
to  regain  his  custody  against  any  one  who  detains  the  child 
from  him.  But  in  case  of  gross  abuse  or  neglect  of  the  child 
by  the  father,  the  child  may  now  be  taken  from  him  and 
committed  to  the  custody  of  some  other  person  by  an  order  of 
court,  and  the  father  compelled  to  make  provision  for  its  support. 

1  See  i  976. 
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988.     Whatever  other  rights  a    father   has   in    his  child,  he   The  father 

°  'mm  master. 

has  in  the  capacity  of  master,  not  of  father  as  such.      It    there- 
fore becomes  necessary  to  inquire   in    what   cases   a   child   is  his 
father's  servant.      He   is   always    so    when  he  is  not  actually  the  chud^ia^the^ 
servant  of  some  one  else,  even  though    in    fact   he  never  renders     icrrant. 
any  services.     Thus  a  girl  sent  away    to    a    boarding  school  at  a 
distance  from    her   home    is   still   in    the   service   of  her  father. 
If  the  child  is  actually  the   servant    of  another   person    and   the    ^53 -J® 
father  has  not  the  right    to    put    an    end   to   the    service    at  his    "J^^jlvl^ui;^ 
pleasure,  as  where  a  boy  or  girl  is    bound    out    as   an  apprentice 
for  a  term  of  years,  the  father  has    not   the   rights  of  a  master. 
When  the  service  is  terminable  at    the    father's  pleasure,  so  that 
he  can  take  back  the  child  from    his   master   at   any    time,    the 
authorities  conflict  as  to  whether    the   child   should  be  considered 
as  his  father's    servant,    the    older    decisions   generally  taking  the 
negative  view,  but  the  later  ones,  especially  in  the  United  States, 
including  to  the  affirmative.      A   father    who   sues   for  an  injury     ^o««  ^^ 

o  J     ^        services. 

to  his  child  always   sues    as   for    an   injury   to   his   servant,  per 

quod  servittum  amiait.     Here,  as   in   the    case   of   a   wife,    loss 

of  services   means   not    necessarily   an   actual  loss,  but   that   the 

child    is   incapacitated   for   rendering    services   should    the    father 

require  them.     The  most  important  case  is  the  seduction  of  girLs.  8«>acHouof 

A  father  has    no    absolute    right   in    his   daughter's  chastity  such 

as  a  husband  has  in  his  wife's,  but   only   a  right  relative  to  her  ^^  "s:^'  »?  » 

'  ^  f^  dnuichter's 

services;  and  to  maintain  an  action  against  the  seducer  he  must    ^^^^^^^^y- 
show  that  the  girl  was  his  servant  and  that  some  loss  of  services 
occurred.    Mere  unchastity  on  the  girl's  part   does  not  necessarily   Damaweto 
involve   any   loss   of   services   to   her   father.      If   pregnancy    or 
venereal  disease  results,  that  does;    though    there   may  be  a  loss 
of  services   without   these.      But   when   a   father   suing   for   the 
debauching  of  his  daughter  has  proved  a  loss  of  services  however  M«««™of 
small,  that  wiU  suffice  to  sustain  the  action,   and    then   the    sum 
recoverable  as  damages  is  not  limited  to  the   pecuniary   value   of 
the  services,  but  the  jury  may  give  very  large  damages. 

At   common   law   there    were    no    special    duties    or    rights  ^moStr'*^ 
between  a  child  and  its  mother,  and   she   had    no   rights   in  the 
child  as  against  third  persons.      This   is   still  the  rule  so  long  as 
the  father  lives.     But   at  present,  in  the  United  States  at  least. 
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the  mother  after  the  father's  death  is  generally  held  to  have 
the  same  rights  and  duties  as  the  father  would  have^  bo  far 
as  consistent  with  the  rights  of  a  guardian,  if  one  has  been 
api)oint^d.  A  girl  for  instance  whose  father  is  dead  may  be 
her  mother's  servant,  so  that  the  mother  may  have  an  action 
for  her  seduction. 
Adoption.  9S9.     Adoption    was    unknown    to    the    common   law.      In 

modern  times  provision  has  been  made  for  it  in  most  places  by 
statute,  but  it  is  uncommon.  It  is  usually  effected  by  a  decree 
of  a  court.  Generally  an  adopted  child  comes  into  the  same 
legal  position  as  a  child  by  birth,  but  sometimes  he  retains  the  right 
to  take  property  by  inheritance  or  distribution  ab  intestato  from 
his  former  family,  and  sometimes  can  not  do  so  fix>m  his  new 
family.     The  law  on  these  points  is  different  in  different  places. 

Soo**V°efiJl!  Informal  adoptions,  however,  arrangements  by  which  a  person 

takes  charge  of  a  child  which  is  not  his  own  and  stands  to  it 
in  loco  parentis,  as  it  is  said,  are  not  infrequent.  Such  a  rela- 
tion does  not  affect  in  any  way  the  child's  succession  to  property ; 
but  while  it  lasts  the  person  standing  in  loco  parentis  has 
substantially  the  same  rights  against  and  in  the  child  as  a  father. 
Either  party  may  put  an  end  to  the  relation  at  any  time.  A 
A  stepfather  is  not  necessarily  in  loco  parentis  to  his  stepchildren, 
even  though  they  live  with  him,  and  is  not  bound  to  support 
them. 
Bastards.  990.     A  bastard  being  filius  nullius,  there   are   at  common 

law  no  special  rights  or  duties  between  him  and  his  parents, 
nor  have  they  any    rights   in  him.      But   in    the    United    States, 

Bights  of  the  as   ouc    of   the    judges    said,    it   has    been    discovered  in  modem 

mother.  •'    ^  ' 

times  that  a  bastard  is  the  son  of  his  mother,  and  she  now  haa 
generally  the  same  rights  and  duties  as  the  father  of  a  legitimate 
child  has.  In  some  states  he  may  even  succeed  to  a  portion  of 
her  property  after  her  death,  but  not  in  most  places.  Of  course 
if  the  father  or  mother  of  a  bastard  is  actually  standing  in  loco 
parentis  to  him,  the  ordinary  rights  and  duties  incident  to  that 
situation  will  arise.  Also  by  virtue  of  statutes  the  father,  or,  as 
tbe^^totwe  ^^  ^  Called,  the  putative  father,  of  a  bastard  child  may  be 
father,  compelled  to  support  it  by  an  order  of  court  made  in  what  are 
called  bastardy  proceedings,  which   can   be  instituted  against  him 
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by  the  mother  of  the  child  or,  if  there  is  danger  of  the  child's 
becomiDg  a  public  charge,  by  the  authorities  having  the  miperin- 
tendence  of  the  poor. 

991.  A   person   attains   his   majority   or   comes   of  age  at    Majority, 
twenty  one.    From  that  time  the  special  duties  and  rights  above 
mentioned,    which    pertain   to  the    relation    of  parent    and  child, 

cease  to  exist,  and  he  become  an  independent  member  of  society, 
a  normal  person.      A   person    under   the   age   of   twenty  one  is     inrantB. 
called  a  minor  or  infant.      But  a  boy  arrives  at  what  are  called    /«f«'».' 
years  of  discretion  at  fourteen  and  a  ^1  at  twelve. 

992.  An  infant  has  the  same  capacity  to  acquire  and  hold  infants' pro- 
property  as  a  person    of  full   age,    but   the  control  and  manage- 
ment of  his  property  is  in  the  hands  of  his  guardian. 

993.  All  contracts  and  other  asreements  made  by  an  infant,     infnTit«» 
except  in  the  case  already  mentioned  of  contracts  for  necessaries, 

are  voidable.      The    infant   may    avoid  them  at  any  time  before 

he  comes  of  age  or  within  a    reasonable   time   thereafter,    but  if 

he  does  not  avoid    them   within    that   time   they   are  valid  and 

binding.      But   by  the   English   infants'   relief  act  of  1874  most 

contracts  of  infants  are  made    absolutely   void   and   incapable   of 

ratification.      The   rule   that    a   person    who   rescinds   a  voidable  ^^^"J^^^ 

i^eement  must  restore    what   he  has  received  under  it  does  not 

apply  to  an  infant,  unless  he  has  the  thing  in  his  possession  and 

is  able  to  restore  it.      He    may   avoid  his  agreement  whether  he 

can  restore  or  not.      Thus  if  an  infant  buys  goods  and  consumes 

them,  he    may  nevertheless    refuse    to    pay   for   them.      Also    an  '^^'^'^^q"*' 

action  can  not  be  maintained   against    an   infant   for   a   tort  or    «o»^t™«*»- 

on  a  non-contractual  obligation,  if  a  recovery    against  him  would 

amount  practically  to  the  enforcement  of  his   contract.     Thus   in 

the  case  just  mentioned  of  an  infant's  buying  goods  and  using  them 

up,  he  can  not  be  sued  for  the  price  as  for  a  debt  arising  out  of  the 

reception  of  a  benefit  or  in  tort  for  the  conversion  of  the  goods. 

It  has  even  been  held  that  if   an  infant  induces  a  person  to  sell 

him   goods   by   a   fraudulent    misrepresentation  that  he  is  of  full 

age,  and  then  refuses  to  pay  for  them,  no  action  will  lie   against 

nim  for  the  firaud.      An   infant   may   however   be   an  agent  for^J^'^jJjJ^'JJjy 

another  person,    and   in  that   capacity   make   agreements  for  his 

principal,  and  may  be  an  executor  or  trustee. 


688  PKJVATE   LAW. 

Infant's  wi3i.  Aq  Infant  can  not  make  a  will,    though    probably  in  foruur 

times  an  infant  who  had  arrived  at  years  of  discretion  could  do  so. 

^wiaand  ^  ^^^   infant   ifl    a    husband^  wife  or  pcurent,  he  or  she  has 

^*^^^  the  same  rights  and  duties  in  that  capacity  as  a  person  of 
full  age. 

lufantfi' torts.  994.     An     infant     is    responsible   for    torts    committed    by 

him,  and  his  father  or  guardian  is  not  responsible  for  them. 
Bnt  a  child  not  old  enough  to  distinguish  between  right  and 
wrong  or  to  understand  the  consequence    of  his   conduct  can  not 

^Sd"neju^  ^  g"i^^y  of  ^^7  ^^^'  I^  regard  to  contributory  negligence,  which 
inSSTts.'  ^1  debar  an  infant  from  a  remedy  for  an  injury  done  to 
him  by  the  negligence  of  another,  an  infant  is  not  required,  as 
normal  persons  are,  to  act  up  to  the  standard  of  a  reasonable 
and  prudent  man,  but  only  to  use  such  care  as  is  reasonably  to 
be  expected  from  a  person  of  his  age.  Very  young  children  are 
legally  incapable  of  negligence.      The    age    at  which  they  become 

^Sr^S-iT*"  capable  of  it,  or,  as  is  said,  become  sui  JuriSy  is  not  precisely 
fixed,  but  is  probably  somewhere  from  three  to  five    years.      But 

u^*'u"enoe  ^  cascs  of  Contributory  n^ligence,  the  negligence  of  a  person  in 
charge  of  a  young  child  is  imputed  to  the  child.  Thus  if  a 
woman  with  a  baby  in  her  arms  negligently  attempts  to  cross 
a  railroad  track  in  front  of  an  approaching  train,  and  is  run  over 

and  the  child  is  hurt,  the  child  can  not  have  any  action  for  the 
injury.     This  is  called  vicarious  negligence.     But  in  many  of  the 

United  States  the  doctrine  of  vicarious  negligence  is  rejected. 
^"i^M^sr^  995.     An   infant    may   sue    or   be    sued   for   a  civil  injury. 

uauts.  gy^  YiQ  can  not  commence  a  suit  in  his  own  name  or  appoint 
an  attorney  to  represent  him.  He  must  sue  by  his  next  friend 
or  prochein  ami,  who  is  any  person  of  full  age  that  con^<ents  to 
act  as  such.  The  next  friend,  and  not  the  infant  himself,  is 
responsible  for  the  costs  of  the  suit.  If  an  infant  is  sued,  the 
court  will  not  permit  the  action  to  go  on  until  a  guardian,  called 
a  guardian  ad  litem,  has  been  appointed  to  protect  the  infant's 
interests.  Such  a  guardian  will  be  appointed  by  the  court  before 
which  the  action  is  pending  at  the  request  of  the  infant  himself, 
the  plaintiflF,  or  any  interested  party.  The  guardian  ad  litenif 
not  being  like  a  next  friend  a  volunteer  bnt  serving  persuant  to 
an  order  of  the  court,    is  not  responsible    for   costs.     In  sonaie  of 
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the  United  States  a  guardian  ad  litem  is  also  appointed  for  an 
infant  plaintiff  on  the  application  of  the  infant  himself  before 
the  commencement  of  the  action. 

996.  An  infant  is  capable  of  oommitting  crimes,  and  is 
punishable  for  his  crimes  like  a  person  of  full  age^  provided  he 
has  intelligence  enough  to  understand  the  nature  of  his  act  and 
to  have  any  bad  state  of  mind  that  enters  as  an  element  into 
the  crime.  Nor  is  coercion  by  his  parent  or  guardian  a  legal 
excuse,  though  it  may  mitigate  the  penalty.  At  common  law  an 
infant  of  the  age  of  fourteen  years  might  be  punished  by  death, 
but  under  the  age  of  seven  he  could  not.  In  the  period  between 
those  two  ages  he  was  prima  fadt  presumed  incapable  of  com- 
mitting a  capital  crime,  but  if  he  was  proved  to  be  in  fact  doli 
capaxy  he  might  be  punished  capitally.  At  present  juvenile 
offenders  are  not  generally  confined  in  the  common  prisons,  but 
are  committed  to  reformatoiy  institutions  in  the  hope  that 
discipline  and  instruction  may  wean  them  firom  evil  courses. 


Infants' 
arimes. 


Jnvenfle 
offenders. 
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CHAPTEE    LXIV. 

GUARDIAN  AND  WARD. 

0uardiaD«.  997.    A  guardian  is  a  peraon  a{>pomted  to  tabe  chaige  of  an 

infant;  a  lunatic  or  other  helpless  person  or  of  his  property  or 
both.     The  person  under  guardianship  is  a  ward. 

Guardian  by  A  father  is  Said  to  be  guardian  by   nature  of  his  child  who 

natnre  and  ^  t 

for  xuirture.  is  also  his  hcir  apparent,  and  guardian  for  nurture  of  his  chudren 
generally,  and  if  he  is  dead  the  moliier  may  be.  These  guardian- 
ships are  only  of  the  child's  person,  not  of  his   property.     Guar- 

Gaardiiinin  dianship  iu  socage,  also  called  guardianship  by  the  common  law, 
obtains,  as  has  been  already  explained,  when  the  ward  has  been 
left  heir  to  an  estate  in  socage.  This  is  a  guardianship  of  both 
the  person  and  the  estate  of  the  infant  heir.  Such  a  guardian 
seems  to  have  something  more  than  a  mere  authority,  some  sort 
of  a  temporary  right  in  tiie  estate,  so  that  he  can  bring  actions 
for  injuries  to  the  land,  make  leases  of  it  and  do  various  other 
acts  concerning  it  in  his  own  name  and  not  merely  in  the  name 
of  his  ward.  The  three  kinds  of  guardianships  above  named 
continue  only  till  the  ward    reaches   the    age   of  fourteen   years. 

Choice  of    after  which  he  may  choose  his  own  miardian.      At   common    law 

guardinn  by  .^  o 

infant,  thcro  secms  to  have  been  no  particular  form  required  in  the 
appointment  by  an  infant  of  his  own  guardian,  it  might  be  by 
deed   or   by   parol,    and    did   not   require   the   approval    of  any 

Modern  law.  court.  Thoso  Iduds  of  guardiauship  are  now  of  Uttle  importance. 
While  the  father  Uves  no  other  guardian  of  the  person  can  be 
appointed,  except  when  the  child  has  been  taken  from  the  father 
by  a  decree  of  a  court  or  abandoned  by  him,  and  guardianship 
in  socage  is  nearly  extinct.  When  a  guardian  is  necessary,  one 
is  usually  appointed  as  hereafter  mentioned. 

statntoryor  Howcvcr,  by  various  statutes   a    father,    and   in   most  places 

testamentary  ,  . 

8n»wiiaa-  a  mother  if  the  father  is  dead,  may  appoint  a  guardian  for  a 
child  by  deed  or  will,  which  guardianship  may  be  made  to  last 
until  the  child  comes  of  age  or  for  a  shorter  time.      Such  guar- 
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dians  are  called  guardians   by   statute,    or    if  appointed   by  will, 

as  is  most  usual,  testamentary  guardians^    and   have   charge   and 

control  of  the  ward's  person  and   all   of   his   property,    both  real 

and  personal.      Such    an   appointment   suspends   the  child's  right 

to  choose  his  own  guardian.     In  England  there  are  also  guardians  oa«rd«nii  by 

by  virtue  of  certain  local  customs,    such    as   of  an   infant  tenant 

of  a  manor  by  the  custom  of  the  manor;   but  there  are  no. such 

guardians  in  the  United  States. 

998.  In  both  countries  certain  courts  have  power  to  appoint  ^^^SlJ^^f™* 
guardians  for  infants,  both  of  their   persons    and    their  property,    ^^"-o'*'*^ 
In  the  United  States   a   guardian    so   appointed   is   known  as  a     oeneni 
general  guardian,  and  is  usually  appointed  by  a  court  of  probate. 

In  England  if  a  suit  regarding    the   infant's    property  is  pending 
in  the  court  of  Chancery,  the   court   will   appoint    a   guardian  of  Appointment 
his  person,  but  not  of  his  property,    that  being  under  the  charge  of  chancer j. 
of  the  court.      The   infant   is   then    called   a   ward  in  Chancery. 
Even     when    no    suit    is    pending,    that    court   may    appoint    a 
guardian.     In   such   a  case  the  Chancellor    acts   as  the  represen- 
tative of  the  King,    who    is  parens  patriae,   rather    than  in  his 
capacity  as  an  equity  judge.      And    if  an    infant   is   made    sole  ^^^^^J^ 
executor  under  a  will  or  is  the  next  of  kin   to  whom  administra-       **°°- 
tion  ought  to  be  granted,   the    court    of  probate    will   appoint   a 
person  to  administer  in  his  place,  who  is  a  sort  of  guardian. 

A  guardian  may  also  be  appointed  for  a  special  purpose,  to  do  Gaft'f*'"^ '« 
or  consent  to  some  act  on  behalf  of  the  infant  which  is  proper  to    ^^p^*^ 
be  done  but  which  the  infant  himself    has   not  capacity  to  do  or 
consent  to. 

999.  A  ward  owes  the  same    submission    and    obedience  to   dSuSTof"* 
his  guardian  as  a  child  to  his  father,    and    the  guardian  has  the    8°*^"^ 
same  right  to  compel  obedience  and  good  behavior  and  to  punish 

the    ward    as   a    father   has.      The    guardian's   duty  however  to 

support    and    educate    the    ward   is     only   to   do   so   so    far    as 

he  can  out   of  the    ward's   own  property;    he   is    not  obliged  to 

do  anything  for  the    ward   at   his   own    cost.      A   guardian  is  a 

trustee,    and   has   the   ordinary    duties  of  trustees.      At   the  end 

of  his  guardianship  he  must  render  an    account   to    the   ward  of   Acoonntft 

all  the  property  which  he  has  received  of  his  and  of  his   doings 

in  regard  to  it,  and  must  make  good  out  of  his  own  pocket  any 
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loss  or   waste   or    improper    expenditure    of  the    ward's  property 

due  to  his  wilful  default    or   negligence.      In    most    places   he    is 

now  also  obliged  to  render  provisional  accounts  yearly.     If  he  ba& 

d'lSi^I?^  ^°y  doubt  as  to  what    he    ought    to    do,    he    may    apply   to  the 

lor  adTice.   qq^yI  having  jurisdiction    over   his    accounts,    in    England  a  court 

of  cHjuity,  in  the  United  States  sometimes  a  court  of  equity   and 

sometimes  the  probate    court,    which    has   for    such    purposes    the 

powers  of  a  court  of  equity,  for   advice;    and    if  the  application 

•  is  warranted  by  the  existence    of  a  reasonable    doubt,  he  will  be 

permitted  to  charge  the  expense  of  making  it  against  the  ward's 

property  and  credit  himself  with  it  in  his  account. 

^""^kl"^*  a  guardian  has  the  same  right  to   the    custody  of  his  ward 

that  a  father  has  to  his  child,  and  if  he   is    wrongfully  deprived 

of  his  custody  may  recover  it  by  a  writ  of  habeas  corpus.      But 

fierrioea.    the  Ward  is  not  his  servant^  and  owes  him  no  services. 
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CHAPTER     LXV. 


MASTER  AND  SERVANT. 


1000.  Slavery  formerly  existed  in  both  England  and  the  giavciy. 
United  States^  but  is  now  abolished.  In  England  both  slaveiy 
and  villeinage  gradually  beeame  extinct.  It  seems  not  to  have  been 
judicially  determined  that  slavery  w€ks  unlawful  in  England  till 
1772,  and  it  continued  to  exist  for  some  time  longer  in  the 
British  colonies.  In  the  United  States  it  was  finally  abolished  by 
the  thirteenth  amendment  to  the  national  constitution  after  the  civil 
war,  having  never  existed  in  the  newer  states  of  the  north  and 
having  been  long  before  prohibited  in  the  oMer  ones.  At  present 
if  a  slave  comes  or  is  brought  by  his  master  from  any  country  where 
slavery  exists  into  the  United  States  or  Great  Britain  or  any 
English  dependency,  he  becomes  free  at  once.  While  slavery  ex- 
isted the  master's  right  in  his  slave  was  an  ordinary  property 
right,  the  slave  being  for  that  purpose  a  chattel,  though  for  the 
purposes  of  the  criminal  law  he  was  regarded  as  a  person,  so 
tnat  he  could  be  punished  for  his  crimes  and  it  was  a  crime  to 
kill  or  injure  him. 

1001.  In  En^and  by  various  old  statutes,  the  most  famous  st^te  of 
of  which  were  the  statute  of  laborers,  passed  in  1349  when  the 
break  up  of  the  feudal  system  and  the  ravages  of  the  great 
pestilence  known  as  the  black  death  had  revolutionized  the  labor 
maiiket  and  the  dawn  of  the  modern  free"*  industrial  system  was 
beginning  to  appear,  and  the  statute  of  5  Elizabeth  concerning 
laborers,  various  provisions  were  made  for  compelling  the  lower 
orders  of  people  to   work  and  for  having  the  wages  of  servants 

fixed  by  public  authority,  and  persons  were   forbidden    to    work 

at  certain  trades  unless  they  had  served  a  r^ular  apprenticeship. 

But  those  have  been  repealed,  and  all  persons  are  now  legally  free  Bight  to#^o»k 

to  engage  in  whatever  occupations    they   please,   except  in  a  few 

professions  like  law  and  medicine  for  which  a  special  preparation 

is  required,    and   to   make   what   contracts   they  can   with   their 

employers.      But  by   various   statutes  in   both   England   and  the 


Statntoot 
ElixalMtli. 
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Bmpioyment  United  States  the  emplo3nneiit  of  women  and  children  in  certain 

oC  women  *     '' 

and  children,  trades  and  the  hours   of  their    labor   are    regulated,  and   various 
Factory  acts.  Sanitary   rules   prescribed   for    factories    and  workshops.      Also  by 
Eight  hour   statute  the  hours  of  daily  labor  for  many  classes  of  servants  are 
fixed  at  ten  or  even    eight,   unless   the    parties   otherwise   agree, 
instead  of  the  old  customary   hours,    which    were    usually  longer. 
These  statutory  regulations,  ancient  and  modem,  can  not  however 
be  discussed  in  detail  here. 
Appreaticea.  1002.     An  apprentice  is  a  servant  who  is  bound  for  a  term 

of  years  by  indenture  to  a  master  to  serve  the  master  and  to  be 
supported  and  instructed  by  him  ;  but  the  name  is  at  present 
often  applied  to  any  servant  who  enters  the  service  of  a  master 
in  order  to  learn  a  trade  without  any  indenture  or  any  contract 
for  a  fixed  time.  An  apprentice  is  generally  an  infant  who  is 
bound  out  to  a  master  by  his  father  or  guardian,  or  in  case  of  a 
pauper  child  by  the  officers  who  hav^  chai^  of  the  poor,  to  be 
taught  a  trade.  The  infant  himself  is  generally  a  party  to  the 
deed,  and  this  contract  is  binding  upon  him,  contrary  to  the 
general  rule  as  to  infants'  contracts.  He  may  or  may  not  be 
entitled  to  wages ;  often  indeed  the  master  is  paid  a  premium  for 
receiving  him.  The  master  of  an  infant  apprentice  stands  in 
loto  parentis  to  him,  and  has  substantially  the  same  rights  and 
duties  as  a  father,  besides  the  special  duty  to  instruct  him  in  his 
trade  or  art,  or,  as  the  old  books  say,  his  mystery.  An  apprentice 
who  refuses  to  work,  misbehaves  or  run  away  from  his  master 
may  be  punished  both  by  his  master  and  by  the  public  authorities 
as  for  a  crime,  in  which  respect  apprentices,  together  with  seamen, 
differ  from  other  servants,  the  general  rule  being  that  a  master 
may  not  punish  his  servant  and  that  the  breach  of  a  contract 
of  service,  like  that  of  any  other  contract,  is  a  mere  civil  injury 
and  not  a  crime.  The  apprenticeship  may  be  terminated  and  the 
apprentice  discharged  by  the  consent  of  all  the  parties,  or  by  the 
order  of  a  court  on  the  application  of  any  party  for  a  sufficient 
cause. 
Menial  Menial   or   domestic   servants   are    so    called   from  ffcnerally 

living  in  the  master's  house,  intra  moenia.  At  common  law  if 
such  a  servant  was  hired  and  no  term  of  service  was  fixed,  the 
hiring  was  construed  to  be  for  one  year.     But  now  it  is  at  will,  and 
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the  master  may  discharge  Ids  servant  or  the  servant  leave  his 
master  at  any  time,  subject  to  any  custom  that  may  exist  as  to 
giving  notice.  The  usual  custom  is  that  either  party  must  give 
one  month's  notice  before  terminating  the  relation,  instead  of 
which  however  the  master,  if  he  chooses,  may  discharge  the 
servant  without  notice  on  paying  him  one  month's  wages. 

Laborers  are  hired  by  the  day,  week  or  month,  and  generally    Labonn. 
do  not  live  in  the  master's  family. 

AD  persons  who  are  employed  to  render  services  under  the  othertw. 
direction  and  control  of  the  employer  are  called  in  law  in  a 
certain  loose  sense  servants,  such  as  clerks,  salesmen,  artizans, 
superintendents,  hired  teachers,  lawyers  or  the  officers  of  corpora- 
tions. But  an  independent  contractor,  who  undertakes  to  do  a  Contnoton. 
job  of  work  for  an  employer  but  is  not  under  the  latter's  orders 
or  direction,  for  instance  a  tailor  who  in  his  own  shop  makes  a 
suit  of  clothes  for  a  customer,  or  a  builder  who  takes  a  contract 
to  put  up  a  building  and  employs  his  own  workmen,  is  not  a 
servant. 

1003.  A  distinction  also  exists  between  a  servant  and  an  serroouud 
agent,  though  it  is  exceedingly  hard  to  define.  The  relation  of  a 
servant  to  his  master,  if  it  was  not  actually  derived  from  that  of 
a  slave,  has  been  at  least  to  some  extent  assimilated  to  that. 
The  free  servant  has  put  himself  by  his  own  act  as  to  a  part  of 
his  personality  and  conduct  into  a  position  similar  to  that  in 
which  a  slave  stood  as  to  the  whole  of  his.  His  agreement  with 
his  master  is  probably,  like  a  marriage,  something  more  than  a 
contract  in  the  strict  sense.  It  is  a  juristic  act  by  which  he 
assumes  a  status,  and  the  obligations  between  him  and  his 
master  do  not  arise  directly  out  of  the  i^eement,  but,  like  those 
between  a  husband  and  wife,  pertain  to  the  status  created  by  the 
agreement,  so  that  they  are  really  non-contractual  obligations. 
Henoe  the  servant's  personality  is  to  a  certain  extent  subordinated 
to  that  of  his  master.  And  although  in  modem  times  the  mutual 
duties  of  masters  and  servants  are  regarded  as  based  upon  con- 
tract, and  the  remedy  which  either  has  against  the  other  for  a 
breach  of  them  is  an  action  on  the  contract,  yet  some  remnants  of 
the  old  theory  remain  in  the  rule  already  mentioned  that  a 
servant  does   not   have   possesion   of  his   master's   goods  in  his 


696  FBIVATE  LAW. 

custody,  he  being,  as  it  were,  merely  the  hand  by  which  the 
master  holds  them,  and  in  the  principle  that  a  master  has  rights 
in  rem  in  his  servBnt  against  third  persons  as  a  husband  has  in  his 
wife.  But  agency  is  not  a  status ;  it  is  purely  a  relation  created 
by  agreement,  a  bailment.  An  agent  is  simply  a  person  who 
is  employed  to  do  certain  things,  and  his  relations  with  his  principal 
extend  no  further  than  those  very  matters.  He  is  the  poasessor 
of  the  goods  of  his  principal  which  he  has  in  his  hands,  and  is 
not  the  subject  of  any  right  in  rem  belonging  to  the  prindpaL 

LawofroMt«r  1004.  As  iu  the  casc  of  the  other  domestic  relations,  the 
law  of  master  and  servant  concerns  the  rights  and  duties  which 
exist  between  the  parties  and  also  those  between  them  and  out- 
siders. 

The   former   are   determined   by   the   contract   between  the 

MiitaAi  rights  P&ities.      In   the   absence   of  any   contrary   agreement   the    law 

*tbei«rtfLr  implies  the  following.  The  servant  is  bound  to  obey  his  master's 
lawful  and  reasonable  commands,  to  conduct  himself  dvilly  and 
respectfully  towards  him,  to  render  his  agreed  services  and  tuae  due 

Dinobnnra  of  cai'o  to  render  them  properly.  The  master  may  discharge  the 
**^*°  servant  without  warning  and  before  the  expiration  of  the  term 
for  which  he  was  hired  for  any  serious  misconduct,  including 
unchastity  in  the  case  of  a  female  domestic  servant,  or  for 
habitual  or  wilful  and  persistant  disobedience  or  neglect  of 
duty,  but  not  for  every  trifling  offence.  The  servant  on  the 
Sarrui's    Other   hand   may   lawfully  quit   his   master   without   notice  and 

"*  '  before  the  end  of  his  period  ef  service,  if  the  master  seriously 
wagML  illtreats  him  or  does  not  pay  him  his  wages  as  they  come  due. 
A  master  has  no  right  to  keep  back  any  part  of  the  servant's 
wages  as  security  for  his  good  behavior,  or  to  compel  the  servant 
to  pay  for  accidental  breakages  and  injuries  to  the  master's 
property  not  due  to  the  servant's  fault.  If  a  servant  is  temporarily 
disabled  from  work  by  sickness  or  accident,  he  is  generally 
entitled  to  his  wages  diuing  the  disability.  If  a  servant  is  law* 
fully  discharged  for  his  own  fault  or  unlawfuliy  leaves  his  master's 
service  in  the  interval  between  two  times  for  the  payment  of  wages, 
e.g.  if  wages  are  payable  monthly  and  he  leaves  in  the  middle  of 
a^  month,  he  forfeitsi  the  wages  for  the  whole  of  the  current 
period,  but  not  such  as  are  already  due  but  unpaid. 
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If  the  servant  is  unlawfully  discharged  before  his  agreed  time,  ,^JJ3J2f}j,y 
he  has  his  choice  of  three  remedies.  (1)  He  may  r^ard  the  ""lEi5^f "" 
oontract  between  him  and  his  master  as  rescinded  by  mutual 
consent,  and  sue  on  a  quantum  meruit  for  the  reasonable  value 
of  his  services,  the  action  being  based  on  an  obligation  of  the  kind 
mentioned  in  §  758.  (2)  He  may  sue  at  once  on  the  oontract  for 
unliquidated  damages  for  its  breach.  In  this  case,  however,  it 
will  usually  be  difficult  or  impossible  for  him  to  prove  that  he 
has  suffered  any  actual  damage,  and  he  may  therefore  recover 
only  nominal  damages.  (3)  He  may  wait  till  the  agreed 
time  of  his  service  has  expired,  and  then  bring  a  suit  on  the 
oontract  for  damages,  without  being  obliged  to  show  that  he 
has  made  any  tender  of  his  services  to  his  master  since  the  dis- 
charge. In  such  a  suit  the  measure  of  damages  will  be  the  entire 
amount  of  the  wages  which  he  would  have  received  had  he 
continued  in  the  service,  less  what  he  has  received  by  working 
elsewhere  or  would  have  received  had  he  used  diligence  to  get 
another  place ;  for  a  servant  in  such  a  case  has  no  right  to  sit 
down  in  idleness  and  then  make  his  former  master  pay  for  his 
lost  time,  but  must  use  reasonable  endeavors  to  find  work.  How- 
ever, what  the  servant  recovers  in  such  an  action,  though  equal  in 
amount  to  his  wages,  is  not  recoverable  as  wages  eo  nomine,  i,e. 
as  a  debt,  but  as  damages  for  a  breach  of  contract.  Tliere  can 
be  no  debt  for  wages  unless  the  services  have  been  actually 
rendered. 

100&.     One    of  the    most   important  instances    of  the    duty  ^^J^ 
of  an  inviter  described  in  §  696    is  found   in  the   law  of  master    tS!?^ 
and  servant.      A  master  invites  his   servant    to  put   himself  into 
the  place  and  environment  in  which  his  work  is  to  be  done,  and 
th^efore  owes  a  duty  to  the  servant    to  use   due   care    to   guard 
him  again&t  any  dangers    incident    thereto.      Many    actions    have 
been  maintained  against  masters  for  negligent  disregard    of  their 
servants^  safety.     But  if  the  servant  knows  of  the  danger,  he  gene-  JJSiJrii. 
rally  takes  the  risk  of  it  upon  himself,  and  the  master  can  not  be 
held  responsible  for  any  injury  that  happens  to  him  from  it.  <^And 
the  servant  is  presumed  to  know  of  such  dangers  as  are    obvious, 
e.g.  from   the   construction,    operation    or   defective    condition    of 
machinery   at  which   the    servant   is  set   to    work    and  which  he 
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Sorvant's 
torts. 


ought  to  notice,  or  as  are  necessarily  incident  to  that  kind  of 
work.  Thus  a  person  employed  to  work  in  a  powder  mill  takes 
the  risk  of  injury  from  an  accidental  explosion.     But  in  the  case 

t^dI?°M^'  of  servants  of  tender  years,  they  may  not  have  suffident  intelligence 
to  protect  themselves  against  even  obvious  dangers,  so  that  it  may 
be  the  master's  duty  to  give  them  special  instructions  or  to  take 
special  precautions  for  their  safety ;  e.g.  a  master  may  be  guilty  of 
negligence  in  setting  a  young  child  to  work  among  dangerous 
machinery  without  warning  or  instruction,  even  though  the  danger 
is  open  and  apparent. 

Mftster'i  TCs.         1006.    If  the  master  appoints  his  servant  his  agent  to  make 

ponaibihty  to  ^*^  ^ 

third  persoM  coutracts  or  do  other  juristic  acts  for  him,  the  ordinary  rules  of 
agency  apply. 

The  master  is  responsible  for  torts  conmiitted  by  the 
servant  against  third  persons  in  the  course  of  the  master's  busi- 
ness, but  not  for  the  servant's  torts  when  he  is  acting  for 
himself  and  not  for  his  master.  A  servant  may  be  acting  for 
his  master  and  in  the  course  of  the  master's  bufdness,  although  he 
is  disobeying  the  master's  orders.  The  conductor  of  a  railroad 
train,  whose  duty  it  is  to  expel  a  passenger  who  refuses  to  pay 
his  fare,  acts  for  the  railroad  company  in  so  doing.  If  he  uses 
unnecessary  violence,  and  so  injures  the  passenger,  the  company 
is  responsible  for  his  act,  even  though  it  had  given  him  the 
strictest  orders  not  to  use  excessive  force.  But  if  after  the 
passenger  has  left  the  train,  the  conductor  gets  off  and  commits 
an  assault  upon  him,  that  is  not  done  in  the  course  of  the 
company's  business.  So  if  a  master  sets  his  servant  to  clearing 
the  snow  from  the  roof  of  his  house,  and  orders  him  to  throw  it 
into  the  yard,  but  the  servant  to  save  himself  trouble  negligently 
throws  it  into  the  street,  where  it  falls  upon  and  injures  a  passer 
by,  the  master  is  liable.  But  he  would  not  be  liable  if  the 
servant  should  wilfully  and  maliciously  cast  snow  upon  a  person 
Wilful  and   in  the  street.     It  is  sometimes  said  that  a  master  is  not  responsible 

lualicions 

tort*  by  a    for  the  wilful  and  malicious  torts  of  his  servant.  *  But  that  is  not 

■orvant. 

correct.  The  true  test  is  whether  the  act  is  done  in  the  course  of 
the  master's  business.  Wilful  and  malicious  torts  usually  are 
not,  but  they  may  be.  If,  for  instance,  the  hired  manager  of 
a  store  is  directed   by   the    proprietor  to   prosecute  persons   who 
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steal  goods  from  the  store,  he  may  make  the  proprietor  respon- 
sible for  a  groundless  and  malicious  prosecution  instituted  by  him. 
The  master  has  authorized  him  to  decide  in  what  cases  to  pro- 
secute, so  that  his  decision  is  the  master's  decision  and  his 
prosecution  the  master's  prosecution,  even  though  the  master  did 
not  intend  that  he  should  prosecute  in  such  a  case. 

1007.    To  the  above  principle    there   is  one  very  important  Master  net 

•  .11  A  .    .  responaible 

•exception.  A  master  is  not  responsible  to  a  servant  for  an  mjury  '^  torts  of 
from  a  fellow  servant.  Thus  if  by  the  negligence  of  the  engineer  ▼*"*«• 
of  a  steamer  the  boiler  explodes  and  a  passenger  and  one  of 
the  seaman  are  injured,  the  passenger  may  sue  the  shipowners 
for  damages,  but  the  seaman  can  not;  he  and  the  engineer  are 
fellow  servants.  This  is  put  upon  the  ground  of  an  imphed 
contract  between  the  master  and  the  servant  exempting  the 
master  from  liability;  but  that  is  in  most  cases  a  mere  fiction. 
But   in   England   and   in   some   of  the    United   States    statutes  fimpioyom' 

lability  act9* 

known  as  employers'  liability  acts  have  been  recently  enacted 
that  to  some  extent  make  the  meister  liable. 

Fellow  servants  are  all  persons  employed  by  the  same  who  are 
master  in  the  same  business,  even  though  they  are  in  different  vaata. 
departments  of  the  business  and  although  one  is  sub- 
ordinate to  and  under  the  orders  of  the  other.  Thus  if 
a  railroad  company  has  a  telegragh  «line  which  it  uses  for 
r^ulating  the  running  of  its  trains,  a  telegraph  operator  and 
the  conductor  of  a  train  are  fellow  servants.  So  are  the 
master  of  a  ship  and  one  of  the  crew.  But  if  a  man 
was  at  the  same  time  a  farmer  and  a  merchant,  the  two  busi- 
ness being  entirely  separate,  a  farm  laborer  would  not  be  a 
fellow  servant  with  a  clerk  in  the  master's  mercantile  office.  So 
if  a  person  who  was  building  a  house  lets  out  the  carpenter  work 
to  one  oontractor  and  the  mason  work  to  another,  the  workmen 
employed  by  the  two  contractors  would  not  be  fellow  servants. 

When  the  master  owes  to  his  servant  a  duty    as   in    §  1005  Deioifation  yy 

mnatcr  of  the 

to  make  the  conditions  under  which  he  works   safe,  and  commits  pe[«;orui«uico 

'  of  uiB  duties. 

the  doing  of  the  necessary  acts  to  another  servant,  who  neglects 
to  do  them,  the  principle  in  §  409  applies,  that  a  person  who  is 
under  a  duty  to  do  acts  can  not  get  rid  of  his  responsibility  by 
delegating  the  performance  to  another,    and    the   master   will  ba 
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responsible  to  the  former  servant  for  an  injmy  to  him  from  the 
negligent  omission  of  the  latter  to  do  the  necessary  acts ;  it  is 
the  master's  own  omission.  The  duty  of  the  master  to  his  servant 
also  includes  a  duty  to  use  due  care  to  employ  only  careful  and 
competent  servants,  and  to  make  and  enforce  needful  rules  for 
the  safe  management  of  his  business ;  so  that  if  he  n^ligently 
employs  or  keeps  in  his  employment  an  improper  person,  and 
by  the  latter's  fault  a  fellow  servant  is  injured,    the  master  may 

vioe-princi.  be  responsible  for  the  injury.  When  the  servant  to  whom  the 
master  entrusts  the  duty  of  taking  proper  precautions  for  the 
safety  of  other  servants  is  one  of  high  rank  and  large  powers, 
such  as  the  superintendent  of  a  railroad  or  the  manager  of  a 
factory,  he  is  often  spoken  of  as  a  vice-prindpaL  The  distinc- 
tion between  the  case  where  the  duty  is  ihus  owed  directly  by 
the  master  to  the  servant,  so  that  the  master  is  responsible  to 
the  servant  if  the  duty  is  net  performed,  even  theugh  the  direct 
cause  of  the  non-performance  is  the  neglect  of  a  fellow  servant, 
and  the  ordinary  case  of  an  injury  to  one  servant  from  the 
negligence  of  another,  for  which  the  master  is  not  liable,  is 
perfectly  clear  in  theory,  but  has  been  found  exceedingly  hard 
to  apply  in  practice,  and  the  decisions  are  difficult  to  harmonhse. 
And  decisions  holding  a  master  responsible  for  th^  n^lect  of  a 
vice-principal  have  been  sometimes  misunderstood  and  taken  to 
mean  that  a  master  is  always  responsiBle  to  an  inferior  servant 
for  the  negligence  of  a  feHow  servant  placed  over  him  as  a 
superior;  which  is  incorrect. 

LiftWittT  of  1008.     A  servant,  like  any  one  else,  is   liable   for   his   own 

■eryant  for  ^  " 

his  own  wrongs.  If  a  servant  driving  through  a  street  upon  his  master's 
errand  negligently  runs  over  some  one,  if  in  expelling  a  person 
from  his  master's  premises  by  his  master's  orders  he  uses  un- 
necessary force  or  if  he  takes  possession  of  another  person's  diattal 
by  his  master's  directions  when  his  master  has  no  right  of  posses- 
sion, the  fact  tfiat  he  is  a  servant  makes  no  difference  and  his 
master's  order  does  not  protect  him.  Either  he  or  the  master, 
or  both,  may  be  sued  for  the  wrong.  But  when  the  servant's 
omiBsionto  omissiou  is  merely  a  breach  of  a  duty  which  his  master,  not 
dory  resting  himsclf,  owcs  to  a  third  pcrsou,  it  is  not  a  wrong  on  his  part 
toward    the   third   person.      Thus   if  the    master   is  bailee  of   a 
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chattel  and  puts  his  servant  in  chaige  of  it,  and  it  is  lost 
or  injured  by  the  servants  omission  to  take  proper  care  of  it,  the 
master  only  is  liable  to  the  owner,  not  the  servant.  The  servant 
is  not  bailee  and  owes  no  duties  as  such.  The  same  is  true  if 
by  the  servant's  negligence  a  thing  in  the  master's  possession 
becomes   a   nuisance.      But   if   a   servant    by   misconduct   in  his    serranffa 

...  .  liability  to  hi» 

master's  business  involves  the    master   in   liability,    he  is  answer-     maater. 
able  to  the  master. 

1009.     A  master's  rights   in    rem    in  his  servant  are  in  his    sigiita  of 

numt&t 

services  and  in  his  personal  security  so  far  as   that  is  a  condition  «^»«t  ^^^ 

ponona. 

of  his  ability  to  render  services.  He  has  a  similar  relative  right 
in  the  chastity  of  his  female  servant.  An  action  by  a  master 
for  a  personal  injury  to  his  servant  or  for  debauching  his  female 
servant  lies  only  when  he  has  thereby  lost  the  services  of  the 
servant,  per  quod  servitium  amiait.      In  the  case  of  an  ordinary  Lo«a  of  aer. 

yioaa. 

servant  this  means  an  actual  loss  of  actual  services,  and  the 
master  can  recover  only  such  dameiges  as  will  compensate  him 
for  that  loss;  but  when  the  servant  is  his  child  the  rule  is 
different,  as  has  been  explained.^  The  duties  corresponding  to Duti«ioorroa- 
these  rights  are  the  same  as  to  a  husband's  rights  in  his  wife.*  woae  right.-*. 
Enticing  a  servant  to  leave  his  master  may  be  a  wrong  of  either  Enticing 
of  two  quite  different  kinds.  (1)  K  the  servant  has  no  right  to  serfanu. 
leave,  as  where  he  is  hired  for  a  fixed  time  which  has  not 
expired  or  is  bound  to  give  notice  before  leaving,  the  master's 
right  in  the  servant  is  violated,  the  duty  corresponding  to  which 
is  not  intentionally  to  entice  the  servant  away;  it  is  not  neces- 
saiy  to  make  the  act  wrongful  that  it  be  done  maliciously,  and 
even  its  being  done  from  good  motives  will  not  excuse  it,  e,g.  if 
the  enticer  desires  to  hire  the  servant  himself  or  get  him  a  better 
situation.  (2)  But  if  the  servant  has  a  right  to  leave,  there  is 
no  violation  of  the  master's  rights  in  him;  and  the  enticing  is 
not  wrongful,  unless  it  is  done  with  a  malicious  intent  to  injure 
the  master,  so  as  to  be  a  breach  of  the  duty  is  §  720,  and  not 
even  then  if  the  enticement  simply  consists  in  persuading  the 
servant  to  quit  his  master  and  take  service  with  the  enticeri 
because  .in  that  case   it   will   fall    under  the  exception    in    §  722. 

1  Soe  {  988.  s  See  2  982. 
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The  duty  oorresponds  not  to  any  special  right  of  the  master  in 
the  servant,  but  to  the  master's  general  right  of  pecuniary  con- 
dition, so  that  the  enticement  is  not  a  wrong  onleas  peconiaiy 
damage  to  the  master  resulta. 
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CHAPTER    LXVI. 

SUNDRY  ABNORMAL  PERSONS. 

1010.     ''An  idiot,  or  natural  fool,  is  one  that  hath  had  no      idiou. 
understanding  from  his   nativity."      ''A  lunatic,    or   non   compos    Ltmaties. 
mentis,  is  one  who  hath  had  understanding,  but  hath  lost  the  use  of 
his  reason.'**    In  England  the  King,  as  parens  patriae,  is  the  guardian  care  of  idiots 
of  all  idiots  and  lunatics,  which  function  he  exercises  through  the  *" 
Chancellor.    On   a   petition    or   information    filed  in  Chancery,  a 
writ  de  idiota  inquirendo  or  de  lunatico  inquirendo  may  be  issued 
from  Chancery  to  try  by  jury  whether  the  person  is  an  idiot  or 
lunatic.    In  the  United  States  the  state  takes  the  place  of  the  King, 
and  acts  through  the  courts  of  equity  or  of  probate.     The  King  Thi»  om  i»w 
by  the  old  law  had  the  custody  of  the  lands  of  idiots  and  lunatics,  in    property- 
the  former  case  taking  the  rents  and  profits  of  the  land  for  his  own 
use  during  the  life  of  the  idiot,  subject  to  the  duty  of  providing  the 
idiot  with  necessaries,  and  in  the  latter  case  holding  the  rents  and 
profits  as  a  trustee,  to  be  handed  over  to  the  lunatic  should  he  ever 
come  to  his  right  mind  or  to  his  personal  representatives  after  his 
death.    The  King  might  grant  the  custody  of  an  idiot  and  the  profits 
of  his  land  to  a  private  person,  which  led  to  great  abuses. 

Such  was  the  old  law,  but  the  modem  law  is  different.  Present 

Whether  a  person  was  bom  deficient  m  mtellect  or  became 
so  afterwards  is  now  of  no  importance.  Non  compos  mentis  or 
person  of  unsouned  mind  is  a  general  name  for  a  person  so 
wanting  in  understanding  as  to  be  properly  treated  as  an 
abnormal  person,  whether  this  amount  to  absolute  idiocy,  imbecility 
or  extreme  weakness  of  mind,  or  mental  disorder,  which  latter  is 
more  properly  called  insanity  or  lunacy ;  though  these  terms  are 
used  somewhat  confusedly,  and  the  name  insanity  is  often  applied 
to  all  of  these  states,  as  will  be  done  for  convenience  sake  in 
this  chapter.  Every  person  is  prima  facie  presumed  to  be  of  Preemption 
sound  mind,  except  a  person  who  is  deaf,  dumb  and  blind,  as  to  n^°^ 
whom  the  presumption  seems  to  be  the  other  way. 


1  Black.  Com.  802,  804. 
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^?iSl?6*°'  lOll,    The   family   of  an   insane    person    may   place    him 

v^BaooM.  ijj^^QY  confinement  for  medical  treatment  or  to  prevent  him  fiom 
doing  harm,  and  so  may  any  person  in  case  of  pressing  necessity; 
but  unnecessary  harshness  is  wrongful.  And  if  a  person  is  impro- 
perly confined  as  being  insane,  even  though  the  person  who  confines 
him  honestly  believes  him  to  be  so,  it  is  a  false  imprisonment,  and 
he  may  be  set  free  on  a  writ  of  habeas  corpus  and  may  have  an 
action  for  the  wrong.  In  order  to  prevent  abuses,  private  mad- 
Aajiums.  houscs  or  asylums  for  the  insane  are  by  statute  required  to  be 
licensed,  and  are  subject  to  inspection  and  control  by  public  officer?. 
There  are  also  in  most  places  public  asylums.  No  person  can  be 
committed  to  an  asylum  without  medical  certificates  of  the  fact 
of  his  insanity. 
Property  K  au  iusaue  person  has  property,  a  judicial  inquiry  or  inquest 

persons,  must  be  had,  either  by  a  writ  de  lunatico  inquirendo  or  by  some 
equivalent  proceeding,  to  have  him  adjudged  insane ;  and  then 
the  proper  court  will  appoint  a  guardian  or  committee  to  take 
chaige  of  his  property  and  if  necessary  of  his  person,  who  has 
substantially  the  same  powers  and  duties  as  the  guardian  of  an 
infant.  In  most  places  a  omilar  guardian  or  committee  may  be 
appointed  for  the  property  of  a  person  who,  though  not  insane,  is 
a  spendthrift  and  squanders  his  property,  so  that  it  appears  likely 
that  he  or  his  family  will  become  paupers  and  a  chaise  upon  the 
public, 
jaristio  Bcto  1012.    If  sji  iusaue  person  has   ludd  intervals,    he  may  in 

of  ioMuie  '  i^ 

v^noiiB.  one  of  those  intervals  many  or  do  any  juristic  act,  except  that 
if  he  is  still  under  guardianship  he  can  not  dispose  of  his  property. 
As  to  juristic  acts  done  while  the  party  is  actually  insane,  a 
distinction  is  taken  between  mental  weakness  or  disturbance  which 
prevents  him  from  understanding  the  nature  or  consequences  of 
his  acts,  and  so  practically  renders  him  not  a  iree  agent,  and 
that  which  does  not.  The  latter  does  not  necessarily  make  his  acts 
invalid.  A  person  who  is  undoubtedly  laboring  under  an  insane 
delusion  may  in  some  cases  make  a  will  or  a  contract,  if  the 
delusion  is  such  cls  not  to  influence  what  he  is  doing,  for  instance 
if  he  imagines  that  his  legs  are  made  of  glass.  Any  insane 
delusion,  however  is  evidence  of  mental  incapacity.  But  a  mental 
weakness  or  delusion  that  affects   the  act  makes  a  will   void,  for 
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instance  if  a  lunatic  imagines  that  his  wife  and  children  are 
plotting  against  his  life^  and  from  resentment  at  this  leaves  his 
property  away  from  them.     The  same  is  the  rule  as  to  marriage. 

In  regard  to  other  juristic  actS;  such  as  agreements,  there  have  Agreements. 
been  three  different  rules.  (1)  That  a  person  should  not  be  per- 
mitted to  stultify  himself  by  his  own  plea,  that  is,  to  plead  in 
his  defence  to  an  action  his  own  want  of  understanding;  the 
effect  of  which  was  that  his  agreements  were  valid  and  binding 
upon  him.  This  rule  seems  to  have  arisen  from  a  misunderstanding 
or  strained  construction  of  some  ancient  authorities,  and,  though  it 
prevailed  for  a  while,  is  now  quite  abandoned.  (2)  That  if  the 
party  is  so  insane  as  to  not  to  know  what  he  is  about,  his  act  is 
wholly  void  for  want  of  consent,  but  in  other  cases  is  voidable  if 
the  other  party  knew  of  his  condition.  (3)  The  prevailing  rule  at 
present  seems  to  be  that  his  agreements  are  all  voidable,  provided 
his  state  was  known  to  the  other  part}^;  if  not,  they  are  valid. 
But    an    insane    person    may    be    bound    by    a    non-contructual  Noncontrao. 

^  ttud  obliga. 

obligation  for  the  value  of  necessaries  supplied  to  him  or  his 
family  in  good  faith.  • 

An  insane  person  is  responsible  for  torts  committeed  by  him, 
unless  the  tort  involves  a  state  of  mind  which  he  is  incapable  of 
having.  If  he  sues  or  is  sued  in  any  civil  action,  the  intervention 
of  his  next  friend  or  of  a  guardian  ad  litem  ia  necessary,  as  in 
the  case  of  an  infant.' 

1013.  In  regard  to  criminal  liability ;  imbecility  or  derange- 
ment of  mind  which  prevents  the  person  from  understanding  the 
nature,  consequences  or  wrongful  character  of  his  conduct  will 
excuse  the  commission  of  what  would  otherwise  be  a  crime.  And 
so  will  the  insane  belief  of  the  existence  of  a  fact  which  if  it 
did  exist  would  be  a  sufficient  excuse,  such  as  a  belief  that  God 
has  commanded  him  to  do  the  act.  In  those  cases  mens  rea,  the 
wrongful  intention  which  is  necessary  to  a  crime,  is  absent.  But 
on  the  other  hand  not  every  kind  or  degree  of  mental  unsoundness 
will  free  a  person  from  criminal  responsibility.  It  will  not,  if  it  does 
not  affect  his  capacity  of  fully  understanding  the  nature  of  his 
conduct.     There  seems  to   be  such  a  thing  as  moral  or  emotional 


tiona. 


Torte. 


Aotioni. 


Crimei. 


s  See  i  995. 
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teuT^Ary  insanity,  where  the  person's  intellect  and  reasoning  powers  are 
inaauity.  apparently  unaffected,  but  he  is  devoid  of  moral  sense,  or  even 
possessed  by  a  morbid  passion  for  cruelty  or  wickedness,  or  is  subject 
to  uncontrollable  impulses  to  do  certain  kinds  of  acts.  Also  a  person 
usually  sane  may  have  a  fit  of  temporary  insanity,  during  which  he 
may  commit  a  crime ;  perhaps  only  once  in  his  Ufe,  and  possibly 
lasting  only  a  few  minutes.  In  case  of  temporary  insanity  the 
only  difficulty  is  that  of  proof.  Insanity  sufficient  to  excuse  an 
act  is  an  excuse,  however  brief.  Uncontrollable  impulse 
without  any  intellectual  derangement  is  in  some  places  excluded 
by  statute  from  being  a  defence.  Apart  from  statute,  it  is 
still  doubtful  how  far  mere  moral  or  emotional  insanity  will 
reUeve  from  responsibility  for  crime,  these  states  having  only 
been  recently  recognized  as  existing.  Juries,  however,  will  some- 
times make  supposed  emotional  or  temporary  insanity  a  pretext 
for  acquitting  persons  whom  they  do  not  wish  to  convict,  and 
some  scandalous  failures  of  justice  have  occurred  in  this  manner. 
TriAiofin-  A  pcrsou  cau  not  be  tried  for  a  crime    while  in  a  condition 

saue  perKons 

for  crimes,   of  iusauity  that  incapacitates    him  from    defending    himself.      In 
commitmeut  such  cascs,  and  in  some    places   when    a   person   is  acquitted    on 

to  an  asylum.  '■  *-  ■*■ 

the  ground  of  insanity,  the  court    has   power    to   commit  him  to 
an  asylum  till  he  is  cured. 
Drunken  men.  1014.     A  drunkcn   mau  as  to  capacity  to  do  juristic  acts  is 

like    an    insane    person.      Generally  drunkenness  is  no  excuse  for 
a  tort  or  a  crime,  because  the  party  is  voluntarius  daemon. 

PnMic  1015.     The  duties  of  public  officers  are  of  two  sorts :    (1)  pubUc 

governmental  duties,  which  are  owed  only  to  the  state  and  for  whose 
breach  no  private  person  can  have  any  action ;  (2)  what  may 
be  called  quasi  private  duties,  which  are  owed  to  individual?, 
and  which  may  be  enforced  by  a  writ  of  mandamus  or  other 
prerogative  writ  on  the  relation  of  a  private  person  or  by  an 
action  for  their  breach.  It  has  not  been  found  easy  to  dniw 
the  line  between  these  two  classes  of  duties,  and  there  is  con- 
siderable conflict  in  the  decisions.  Generally  speaking,  if  a  duty 
v^mentai  ^   iniposcd   upou    a    public  officer  for   the    benefit  of  the  whole 

duties,  community,  so  that  its  performance  in  any  given  case  will  benefit 
the  public  generally  and  not  some  individual  exclusively,  though 
it  may  benefit  some  individuals  more  than  others,    it   is  a  public 
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governmental  daty,  while  if  its  performance  will  be  for  the 
exclusive  advantage  of  a  particular  person,  it  is,  in  that  specific 
instance,  owed  to  him.  Thus  the  duty  of  the  members  of  a  legis- 
lative assembly  to  make  good  laws,  of  a  sheriff  to  suppress  a 
riot,  even  though  the  rioters  are  seeking  only  to  injure  a  parti- 
cular private  person  or  his  property,  of  the  police  to  arrest  a 
criminal,  of  a  judge  to  attend  and  hold  his  court  at  the  time 
and  place  appointed,  of  the  proper  officers  to  maintain  public 
schools,  of  a  bank  inspector  to  properly  inspect  the  banks  under 
his  charge,  and  many  like  duties  are  purely  public,  and  the  only 
remedy  for  their  non-performance  is  the  impeachment  or  removal 
from  office  of  the  delinquent  officer,  or  in  some  cases  a  criminal 
prosecution.  A  duty  imposed  upon  public  officers  or  a  municipal  i)utie«t» 
corporation  to  keep  high  ways  and  bridges  in  repair  is  a  public  wi>wrhigii- 
goternmental  duty.  But  by  statute  an  action  for  damages  has 
been  given  to  any  person  who  is  injured  by  a  defect  in  a 
highway  or  bridge  due  to  a  breach  of  this  duty ;  and  such 
actions  are  now  very  common.  Among  duties  which  are  owed 
to  private  persons,  may  be  mentioned  the  duty  of  a  judge  to  Dntdeaowed 
hear  and  decide  a  case  brought  before  him,  and  not  to  proceed  pe»oM. 
in  a  case  of  which  he  has  no  jurisdiction,  the  duties  of  a 
sheriff  as  to  serving  civil  process,*  of  school  officers  to  admit  a 
duly  qualified  child  to  a  public  school,  and  of  a  recorder  of 
deeds  to  place  upon  record  a  proper  deed  delivered  to  him  for 
that  purpose. 

But  even  though  the  officer's  duty  is  owed  to  a  private  person,  DiacretioTmry 
if  he  has  a  discretion  as  to  how  he  shall  perform  it,   he  can  not 
be  held  responsible  in  a   civil    action    for   the   manner   in  which 
he   in  good   faith    exercises   his    discretion,    though   he   generally 
may  be  for  a  wilful  and  malicious  abuse  of  his  authority.     Thus  wnfuubnw 

•^  •'of  authority. 

in  the  case  mentioned  in  §  813  of  a  wrong  report  of  the  result 
of  an  examination,  the  teacher  would  not  have  been  responsible  if 
by  a  mere  error  in  judgment  he  had  marked  the  papers  too 
low.  But  a  harbor-master  whose  duty  it  was  to  decide  where 
vessels  should  lie  in  a  harbor,  and  who  had  a  laige  discretion 
in  that  matter,  has  been  held  liable  to  an  action  for  maliciously, 

s  See  2  1019. 
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in  the  pretended  exercise  of  his   discretionaiy   authority,  oideriDg- 
a   vessel   away   from   a   wharf  with   the   malicious   intention  or 
preventing  has  from  loading  her  caigo. 
wnatnhy  The  distinction  must  be  noted,    however,   between   a   breach 

by  a  public  officer  of  his  official  duty  and  a  mere  wnmgful  act 
done  by  him  ostensibly  in  the  performance  of  his  duty.  Tlie 
former  is  only  a  breach  of  duty  because  the  party  is  a  puUic 
officer,  the  same  conduct  by  a  private  person  would  not  be  unlawfuL 
The  latter  would  be  wrongftd  if  done  by  any  one,  and  the  only 
question  is  whether  the  officer  is  protected  by  his  official  authority 
from  responsibility ;  his  public  capacity  is  not  the  ground  of  the 
action  against  him,  but  may  perhaps  be  set  up  by  him  as  a 
defence.  Thus  if  a  sheriif  has  an  execution  in  favor  of  A 
against  B's  property,  and  refuses  to  levy  it  at  all,  that  is  a 
breach  of  his  official  duty ;  but  if  under  it  he  takes  C's  property 
instead  of  B's,  that  is  an  ordinary  trespass  against  G,  and  not 
a  mere  breach  of  his  special  duty  as  sheriff.*  So  if  the  officers 
of  a  city  who  have  authority  to  lay  out  a  new  street,  take  a 
private  person's  land  for  that  purpose  without  making  compen- 
sation, they  are  responsible  to  the  ownei  just  as  if  they  had 
done  the    same    thing   without    being   public   officers.     And    the 

CommAnds  of  Command  of  an  official  superior    is   not   a   justification   or  excuse 
rion.      to  a  public  officcr  for  doing  an  unlawful  act. 
2/2JS!  1016.     An  officer  de  facto  is  one  who  has  not  been  l^aUy 

appointed,  and  therefore  has  really  no  right  to  his  office,  but 
who  has  a  color  of  appointment,  that  is,  is  not  a  mere  usurper, 
but  has  in  fact  received  an  appointment  which  there  is  some 
reasonable  ground  for  supposing  to  he  valid;  as  if,  for  instance, 
he  is  appointed  under  a  statute  which  is  afterwards  held  by  the 
courts  to  be  unconstitutional  and  void,  or  is  appointed  by  a 
certain  executive  officer,  when  by  law  the  appointing  power 
was  vested  in  some  other  officer  or  in  the  legislature,  at 
least   if  there    is    any   ground    for    doubt   as   to   what   the   law 

gnani-pofines-  really    is.      To    such    an    officer    a  principle   is  applied  analogous 

■ion  of  the  "  x  t  i  i  o 

«*«••      to   that  which   protects   a   possessor.*     He  may  be   ousted   from 
his   office   by    a    writ    of   qtto    warranto   or   other   proper    pro- 

«  See  2  736.  i  See  {  810. 
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oeeding  on  behalf  of  the  state  or  oa  the  relation  of  any  one 
who  has  a  better  right  to  the  office,  but  80  long  as  he  continues 
in  the  actual  exercise  or  quasi  possession  of  it,  his  official  acts  are  vaiidi^ 
as  valid  as  if  he  were  rightfully  there.  It  is  impossible  for  persons 
who  have  to  deal  with  a  public  officer  to  investigate  the  validity  of 
his  title  to  his  place,  and  the  f)ublic  business  must  be  continu- 
ously carried  on.  Thus  if  a  court  is  held  by  a  de  facto  judge,  his 
judgments  are  valid,  or  if  a  contract  is  made  on  behalf  of  a 
city  by  a  de  facto  officer,  it  is  as  binding  as  if  he  were  legally 
such  officer.      A   de   facto   officer  is  also  protected  from  personal   Eitmpaoa 

'■  f  from  respoB- 

responsibility  for  his  acts  on  the  ground  of  authority  or  discretion  «*Miity. 
as  fully  as  a  lawful  officer,  but  he  is  not  entitled  to  the  salary  saiazy. 
or  emoluments  of  the  office. 

1017.  The  subordinates  of  a  public   officer   are    usually  not     omcui 
liis  agents  or  servants,  but  the    agents    or   servants  of  the  state ; 

80  that  he  is  not  responsible  for  their  misconduct,  except  so  far 
as  he  has  himself  commanded  or  wilfully  encouraged  or  connived 
•at  it.  Thus  if  a  clerk  in  a  post  office  steals  a  valuable  letter 
or  loses  it  by  negligence,  the  postmaster  is  not  responsible.  An 
exception  to  this  prindple  exists  in  the  case  of  the  sheriflTs  under- 
sherifis,  deputies  and  officers,  as  has  been  already  explained/ 

1018.  Judicial    authority    is    the    authority     to    hear    and  JnflSciia»iid 

''  ''  miDisitrial 

-decide  questions  presented  for  decision  by  the  parties  to  a  vomvn. 
<x)ntroversy.  It  is  contrasted  with  ministerial  or  executive 
authority,  though  the  latter  may  call  for  the  use  of  discretion 
and  choice  between  different  courses  of  action  in  its  exercise. 
A  judge,  a  juryman  or  any  person  exercising  judicial  powers  is  A|nd«iiot 
not  liable  to  a  civil  action  or  to  any  punishment  for  an  erroneous 
decision  in  a  case  where  he  had  jurisdiction  to  decide  at  all,  or 
for  anything  done  in  carrying  out  his  decision ;  for  instance  if  a 
judge  wrongly  decides  in  favor  of  the  plaintiff  instead  of  the 
defendant  and  then  issues  an  execution  to  enforce  his  judgment, 
under  which  the  defendant's  property  is  seized.  This  is  true  of 
a  judge  of  a  superior  court,  even  though  he  makes  the  wrong 
decision  knowingly  and  maliciously,  or  corruptly  because  he  has 
leen  bribed,    and   also  of   a  juryman.     As  to  inferior  judges  the 

•Seei  94. 
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rale  is  probably  the  same,  though  the  authorities  conflict  somewhat. 
But  if  the  judge  has  no  jurisdiction,  he  is  not  reaUy  acting  a& 
judge  at  all  but  is  a  mere  usurper;  the  proceedings  are  said  to 
be  coram  nonjudice,  and  he  is  personaUy  responsible  for  his  doings 
and  their  proximate  consequences.  Thus  if  a  court  which  had 
no  jurisdiction  in  criminal  cases  were  to  try  a  man  for 
a  crime  and  commit  him  to  prison,  the  judge  would  be  guilty  of 
false  imprisonment. 

1019.  A  sheriff  or  any  officer  whose  duty  it  is  to  serve 
process,  that  is,  to  execute  writs  issued  by  the  courts,  in  civil 
cases  must  accept  all  process  presented  to  him  for  service,  and_ 
may  require  payment  in  advance  of  his  fees  and  security  for  any 
expense  that  he  is  reasonably  likely  to  have  to  incur.  Since  he 
is  personally  responsible  if  he  executes  the  process  against  the 
wrong  person  or  property,'  he  may  in  case  of  any  reasonable 
doubt  also  require  the  party  for  whom  he  acts  to  point  out  the 
person  or  property  and  to  give  him  security  against  the 
consequences  of  a  mistake.  He  must  use  due  diligence  to  execute 
the  process  according  to  its  tenor,  but  is  not  liable  if  without 
his  fault  he  is  unable  to  do  so.  If  he  seizes  goods,  his  duties 
as  to  them  are  those  of  a  bailee. 

A  person  may  sometimes  be  arrested  in  a  civQ  action  or 
proceeding  by  virtue  of  a  writ  or  process  issued  from  the  court. 
This  may  be  done  either  on  mesne  process,®  that  is,  on  a  writ 
issued  before  judgment  for  the  purpose  of  preventing  the  party 
from  absconding,  or  on  execution,  or  final  process,  issued  after 
judgment  for  the  purpose  of  imprisoning  the  party  untQ  he  pays 
the  judgment  against  him.  An  officer  who  arrests  a  person  on  civil 
process  owes  a  duty  to  the  party  in  whose  favor  the  process  is  issued 
to  keep  the  prisoner  safety.  If  he  voluntarily  permits  the 
prisoner  to  go  at  large,  this  is  called  a  vohmtary  escape,  and  the  officer 
can  not  retake  the  prisoner,  but  becomes  himself  responsible 
for  the  claim  against  him.  However  the  party  himself  in  whose 
favor  the  process  was  issued  may  recapture  the  prisoner  and 
deliver  him  again  to  the  officer.  A  negligent  escape  is  where 
the  prisoner  escapes  without  the  consent  of  the  officer.    Negligence 


7  See  {  736. 


s  See  i  1036. 
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on   the  officer's  part  is  presumed,  but  doubtless  the  officer  would 

be  excused  if  he  could  show  that  the  escape  was  due  to  the  act 

of  God,  the  public  enemy  or  inevitable  necessity  without  his  fault, 

as   if  the  jail   caught   fire    and    the  prisoners  had  to  be   turned 

loose  to  save  their  lives.     If  the   arrest  is  on   final  process,  the     bmcim. 

officer  is  answerable  even  though  the  prisoner  is  rescued  from  his 

custody  by  force,  because  he  had  the  power  of  the  county*  at   his 

command   to   resist  the   rescue.      After   a   negligent   escape    the 

officer   may   retake  the   prisoner,   and  ia  free  from  liability  if  he 

has  him  in  his  custody   again  before  an  action  is  begun  against 

him  for  the  escape. 

For  an  escape  of  a  prisoner  held  on  mesne  process  the  officer  Liability  for 
is  liable  in  an  action  on  the  case  as  for  a  tort,  and  may  defend 
himself  by  showing  that  there  was  really  no  cause  of  action  against 
the  prisoner  so  that  the  plaintifi  was  not  been  damaged  by  the 
escape.  But  an  officer  who  permits  a  prisoner  held  under  an  execu- 
tion to  escape  is  liable  in  an  action  of  debt  for  the  amount  of  the 
judgment,  there  being  then  no  doubt  as  to  the  damage. 

1020.     An   alien  is  a  subject  or  citizen  of  a  foreign  state.'®      Aliens. 
He    is   an   alien    friend   or   alien   enemy  accordingly  as  there  is 
peace  or  war  with   the   state  to  which  he  belongs.     AJiens  have  ^^^l^l^^f^ 
no    political    rights;"    but   in    modern    times   alien    friends    are      ^^^^ 
generally    permitted,     except     in    the    matter    of    holding    real 
property,    to   enjoy   the    same   civil    rights  as  citizens.     They  are 
entitled   to   the   protection  of  the  law,  may  hold  property,  make 
contracts  and  do  other  juristic  acts,  and  sue  or  be  sued  in  the  courts. 

At  common  law   an  alien  could   not  inherit  real  property :  inheritAnce  oi 

r     r       J  7  pQij  proper^. 

nor  could  any  one  inherit  from  or  through  him.  But  the  fact 
that  the  person  who  would  regularly  be  heir  was  an  alien  would 
not  stand  in  the  way  of  another  person's  inheritance,  as  in  the 
case  of  corruption  of  blood."  The  law  would  ignore  the 
existence  of  the  alien,  and  the  estate  would  descend  to  the 
next  heir. 

»  See  2  95. 

^^  For  this  purpose  the  states  of  the  United  States  are  not  foreign  to 
■uch  other. 

11  In  some  of  of  the  United  States  resident  aliens  are  allowed  to  vote. 
»  See  i  581. 
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^^^^\         An  alien  even  at  common  law  ooold  acquire  real  propertfr  bjr 

purchase ;  but  could  not  hold  it.     It  became  ini  mediately  forfcit^^ 

to  the  king.     If  however  the  alien  conveyed  the  land  away  before 

Forfeiture.  j)roceeding8  for  forfeiture  were  begun,  the  purchaser  from  him  took 

a  good  title,  and  the  king's  rights  were  gone.     These  common  law 

Modern  law.  Fiiles  are  uow  abolished  by  statute  in  England  and  in  some  of  the 
United  States,  and  aliens  are  permitted  to  inherit  and   hold  real 
property ;    but  in  many    states  the  old  law  remains  in  force,  and 
also  in  the  District  of  Columbia  and  the  toritories. 
Alien  An  alien  enemy  was  formerly  very  harshly  treated,   his  pro- 

perty being  exposed  to  plunder.  But  in  modern  times  civilized 
nations  protect  the  civil  rights  of  alien  enemies  resident  in  the 
country,  though  the  government  may  expel  them  if  it  chooses. 
Non-resident  alien  enemies,  however,  can  not  sue  in  the  courts, 
and  all  contracts  between  citizens  or  subjects  of  different  states 
are  suspended  on  the  breaking  out  of  war  between  their  countries. 

^^^Jj^j't^  Trading  with  the  enemy  in  war  time  is  ill^al  without  a  license 
from  the  government,  and  contracts  made  in  the  course  of  such 
illegal  trade  are  void.      Whether   in  time   of  war  a  non-resident 

•uwT^nSes.  *^®^  is  a  friend  or  an  enemy  depends  upon  his  domidle  rather 
than  his  nationality.  A  citizen  of  a  hostile  state  domiciled  in  a 
friendly  state  is  not  treated  as  an  enemy. 

'^*tton!^**"  -^^  *^^®^  ^^y  become  a  citizen   or  subject  by  naturalization, 

on  which  he  acquires  in  the  United  States  all  the  rights  of  a 
natural  bom  citizen  except  that  he  can  not  be  President  or  Vice 
President.  The  naturalization  of  a  man  extends  to  his  wife  and 
minor  children,  but  not  to  his  children  who  axe  of  full  age. 
Naturalization  is   entirely  by  statute,    the   common   law  not   per- 

inEnRinnd.  mittiug  it.^  lu  England  it  was  formerly  accomplished  only  hv  a 
private  act  of  parliament  in  each  case ;  but  now  in  both  that 
country  and  the  United  States  it  is  by  the  decree  of  a  court  on 
^  *suiSS***^  *^®  application  of  the  party.  In  the  United  States  it  is  divided 
into  two  parts.  The  applicant,  having  lived  at  least  two  years 
in  the  country  must  declare  before  some  competent  court,  his 
intention  to  become  a  citizen  and  receive  from  the  clerk  of  the 
court  a  certificate  that  he  had  done  so,  which  is  commonly  called 

M  See  J  216. 
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taking  oat  his  first  papers ;    and  then  not   less  than  three  years  First  papcrr^ 
afterwards  he  may  be   fully    admitted    to  citizenship. 

In  England  an  alien  may  be  made  a  denizan  by  royal  letters    Dcuizans. 
patent.      A  denizan  can  not  hold   any  public    office,  but  has  the 
fiame  civil  rights  as  a  subject,    including   the  right  to  inherit  and 
hold  real   property   at  a   time   when    this   right   was   denied   to 
aliens. 

1021.    Forei^  states  and  soverei^cns,  as  well  as  ambassadors     Foroi^ 

®  -o      '  ntnti^  nod 

and  foreign  ministers  and  their  families  and  suites,  but  not  ^^ctmgoM. 
consuls,  are  exempt  from  the  jurisdiction  of  the  courts  and  can  not 
be  sued.  Nor  will  any  action  in  rem  lie  against  the  property  of 
a  foreign  state,  for  instance  against  a  foreign  man  of  war.  This 
exemption  from  the  local  jurisdiction  is  known  as  exterritoriality 
or  extraterritoriality.  But  such  persons  may  sue  in  the  courts,  suits  by  goy- 
A  monarchical  state  usually  sues  in  the  name  of  its  sovereign,  a 
republic  as  a  corporatioa. 
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CHAPTER     LXVn. 
CORPORATIONS. 

Aj2'^™*J*°  1022.  The  only  kind  of  artificial  persons  known  to  the 
common  law  are  corporations.  A  corporation  is  a  legal  person, 
distinct  from  its  member.^  having  its  own  rights  and  duties.  It 
is  so  entirely  distinct  from  its  members,  that  it  may  deal  with 
them  as  with  outsiders  in  making  contracts,  buying  and  selling, 
suing  and  being  sued. 

Corporations  Corporations  are  either  a^egate  or  sole.     A  corporation  sole 

is  one  that  can  not  have  more  than  one  member  at  a  time,  being 
a  person  and  his  successors  in  a  particular  station,  who  are  incor- 
porated for  some  reason  of  convenience.  The  King  in  England 
is  such  a  corporation.^  The  same  is  true  of  bishops  and  certain 
other  clei^men,  the  reason  for  considering  them  as  such  being  that 
the  freehold  of  churches,  tithes  and  other  church  property  may  be 
vested  in  a  perpetual  corporation  and  not  descend  to  the  heir  of  the 
incumbent  at  his  death  or  have  to  be  formally  transferred  to  his 
successor.     It  is  believed  that  there  are  no  corporations  sole  in  the 

Corporations  United  States.  A  corporation  aggregate  is  normally  an  association 
of  persons,  though  in  many  cases  it  might  continue  to  exist  if  by 
death  or  otherwise  its  membership  should  be  reduced  to  one 
person. 

Ecciesinsticai  1023.     Corporatious  are  farther  divided  into  ecclesiastical  and 

corporations,  lay.  The  former  are  created  for  ecclesiastical  purposes  and  are 
composed  entirely  of  ecclesiastics,  for  example  the  dean  and  chapter 

chtirchesin  of  a  Cathedral.     In  the  United  States  churches  are  usually  incor- 

tUo  United  . 

States,  porated,  or  at  least  the  property  of  the  church  is  held  in  trust 
for  it  by  some  sort  of  a  corporation,  such  as  an  incorporated  board 
of  trustees.  These  bodies  are  generally  called  ecclesiastical 
corporations,  but  probably  are  not  such  in  the  technical  sense^ 
being  usually  composed  of  laymen. 

1  See  I  59. 
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Lay  corporations  are  divided  into  eleemosynary  and  civil.     An     Eieemo- 
eleemosynary  or  charitable  corporation  is  one  that  is  founded  for     ntioua/ 
some    charitable    or    religious    purpose,    such    as    to    maintain    a 
hospital,    a    school,    or  probably   in  the  United   States    a  church. 
A  civil  corporation  exists  for  purposes  of  business  or  pleasure,  jls  a  civii  corpo- 
dty,  a  bank  or  a  club. 

1024.  Corporations  are  either  public  or  private.  The  pubiicnnd 
former,  which  are  also  called  municipal  corporations,  have  been  'ponitiouar" 
created  for  the  purposes  of  government.  Such  are  cities,  boroughs 
and  incorporated  towns  or  villages.  The  United  States  is  a  public 
corporation,  and  so  is  each  state.  A  public  corporation  is  always 
located  within  fixed  territorial  limit"?,  within  which  it  exercises 
powers  of  government,  and  all  citizens  living  within  those  limits 
are  members  of  the  corporation.  Municipal  corporations  are  either 
full  or  quasi  corporations.  A  full  corporation  has  the  attributes  of  Faiinndr,ua«i 
personality  for  all  purposes,  is  lully  a  person.  A  quasi  corporation 
is  one  that  is  regarded  as  having  the  attributes  of  a 
corporation  only  for  certain  special  purposed,  but  for  most  purposes  is 
merely  a  territorial  division  and  not  a  corporation  at  all.  Such 
are  counties,  townships  and  school  districts  in  most  places.  Thus 
in  England  in  a  case  where  the  repair  of  a  certain  bridge  was  a 
county  charge,  it  was  held  that  the  county  could  not  be  sued  for 
an  injury  caused  by  the  durepair  of  the  bridge,  because  for  that 
purpose  it  was  not  a  corporation.  In  Massachusetts  a  similar 
decision  was  made  as  to  a  township,  although  a  township  is 
so  far  a  corporation  that  it  can  hold  property  and  be  sued 
for  a  debt. 

Municipal   corporations   have    a   double    character.      In    one  Double  cha- 
aspect  they  are    a    kind   of  artificial   persons,    and  many   of  the     "^ubuo 
ordinary  laws  relating  to  corporations  apply  to  them ;    in  another 
aspect  they  are  a  kind  of  public  officers,  and   as  such    the  duties 
with  which  they  are  charged  may  be    public    or  may  be  owed  to   pnbiicand 
private  persons,  as  in  the  case  of  other  public  officers.     Generally      duties. 
any    duties    imposed    or    voluntarily    assumed    by   them    for   the 
benefit  of  their  own  inhabitants   only,    such    as   supplying  gas  or 
water,  are  regarded  as  private  duties.     The  officers  of  a   munici-    ooicersof 
pality  are  its  servants  or  agents,  like  the  officers  of  other  corpora-    Doratiom?. 
tionSy  in  regard  to  its  private  duties  and  business,  and  it  may  be 
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held  responsible  for  their  acts  or  omis.«ion8  in  the  course  of  its 
business;  but  as  to  its  public  duties,  they  are  not  its  agents  but 
are  themselves  independent  public  officers.  Thus  if  a  policeman 
appointed  by  a  city  should  arrest  a  person  illegally,  the  city  would 
not  be  liable  for  the  wrong ;  but  if  the  city,  being  bound  to  keep 
water  pipes  in  repair  and  liable  to  an  action  for  a  defect,  had 
charged  the  policeman  with  the  duty  of  reporting  any  defect  in 
a  pipe  and  the  policeman  negligently  omitted  to  report  a  defect 
which  he  had  observed,  so  that  the  pipe  remained  in  a  defective 
condition  and  pome  one  was  injured  thereby,  the  city  would  be 
answerable  for  that  negligence  of  its  servant. 

oor"**mSon°  Thcrc  are  certain  coq^omtions  which    are    oiganized  for  pur- 

poses that  are  regarded  as  public  or  ^tio^t-public,  such  as  hinks 
or  railroad,  bridge  or  turnpike  companies.  These  are  often 
spoken  of  as  public  corporations;  but  they  are  legally  private, 
not  being  created  for  the  administration  of  political  or 
municipal  powers  but  for  business  purposes,  and  being  managed 
not  by  public  officers  but  by  private  persons.  To  such  corporations 
the  state  often  grants  special  franchises  or  del^ates  the  exercise 
of  its  right  of  eminent  domain,  as  where  railroad  com- 
panies are  authorized  to  take  land  for  the  construction  of  their 
roads  against  the  will  of  the  owner ;  and  the  state,  in  considera- 
tion of  the  grant  of  such  unusual  powers  and  of  the  interest  which 
the  public  have  in  the  proper  performance  by  those  corporations  of 
their  functions,  usually  exercises  a  greater  d^ree  of  control  and 
supervision  over  them  than  over  corporations  in  general,  for 
instance  interfering  to  regulate  the  rates  of  fare  on  railroads, 
the  situation  of  stations  or  the  times  of  running  trains,  or 
providing  for  the  inspection  of  the  afiairs  of  banks  and  insurance 
companies. 

Corporations  1025.    One  of  the  most  important  divisions  of  corporations 

without  stock,  at  the  present  day  is  into  those  which  have  and  those  which 
have  not  capital  Ftock.     Almost  all  business  corporations  belong  to 

joiDt  stock  the  former  class.  The  name  joint  stock  company,  which  in 
England  means  a  peculiar  kind  of  partnership,'  in  the  United 
States   is  generally   used   to   denote   this   sort  of  a  corporation. 

s  See  i  866. 
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Joint  stock  companies  in  the  English  sense  are  governed  bj 
substantially  the  same  rules  as  stock  corporations. 

The  proprietary  interest    which  its   members    have  in  such  a    sharwof 
corporation  is  considered   to  be   divided  into  a   number   of  equal 
parts,   which    are  called  shares  of   stock.'      These  shares  are  pro- 
perty, and  the  owners    of  them,    who  are   called    shareholders   or  stockhoiaen. 
stockholders,   constitute    the    members    of  the  corporation.      Each 
stockholder  receives  from  the  corporation    a  written    certificate   of  certiacata* 

'^  of  stock 

stock,  stating  that  he  is  the  owner  of  a  certain  number  of  shares. 
A  stockholder  may  have  a  single  certificate  for  all  his  shares  or 
separate  certificates  for  dlfierent  portions  of  them  at  his  pleasure. 

The  amount  of  capital    which  the   company   is  to    have    for     copitaL 
carrying  on  its  business   is   fixed    by  its   charter   or  by-laws,  and 
also  the  number  of  its  shares.      The  quotient   found  by  dividing  pw  vaiae  of 
the  value  of  the  capital    by  the    number  of  shares  gives  what  is 
called   the    par   value    of  each    share.         Thus    if  the   company 
has    a    capital     of    81,000,000     and    is    divided    into    10,000 
shares,    the    par   value    of  each    share    is  $100.         Therefore  it    Nature  of 
is    commonly    said    that    the    capital  of  the  company  is  divided 
into    shares,     or     that     the     shares   are     aliquot    parts   of    the 
capital  or  corporate    property.      But    that    is    not    strictly  con-ect. 
The  holder  of  a  share  does  not  own    a  proportional    part    of  the    . 
company's  property ;  that  is  all  owned  by  the  company  it-self  as  a 
juridical  person.     What  the  stockholder  owns  is  an  interest  in  the 
corporation,  which  gives  him,  it  is  true,    a  certain    interest  in  its 
property,  but  only  indirectly  through  the  company  not    directly  as 
proprietor.     If  the  actual    value  of  the    property  or  assets  of  the  Actual  ▼ain» 
company  is  equal  to  its  nominal    capital,    then  the    par    value  of 
the  shares  is  also  their  real  value.      But  the    assets    of  the  com- 
pany may  be  greater   or   less  than  its  nominal   capital,  in  which 
case  the  real  value    of  the  shares   will  be   above    or    below    their 
par  value.      Also  their  market    price,  which    ought  to  conform  to 
their  real  value,  may  be  raised  or  depressed  by  speculative  dealings  stockv»bbin» 
in  the  stock  market.     One  of  the  most  serious  evils  now  afiecting 
large  stock  corporations   is  the    use  by  its    oificers    of  the   power 

t • 

8  The  word  stock   originally   denoted    the  capital   or   property  of  the 
corporatiou,  and  is  still  often  used  in  that  sense. 
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which  their  position  gives  them  to  affect  the  price  of  its  stodc  for 
speculative  purposes.  This  is  a  gross  fraud  and  breach  of  trust, 
because  the  officers  hold  their  powers  purely  as  trustees  for  their 
stockholders ;  but  it  has  been  found  very  difficult  and  often  im- 
possible to  prevent  it. 

SnbscriptioDB  Whcu  the  compauy  is  first  oi^nized  such  persons  as  see  fit 

subscribe  for  shares^  and  each  subscriber  agree  to  contribute  to  the 
company's  capital  a  sum  equal   to  the  par  value  of  the  shares  for 

Faymeata  for  which  hc  has  subscribed.  The  intention  of  the  law  is  that  the 
shares  shall  in  this  manner  be  fully  and  honestly  paid  for  in 
money  or  money's  worth,  so  that  the  actual  capital  of  the  com- 
pany shall  be  the  same  as  its  nominal  capital ;  and  the  statutes 
regulating  the  formation  of  stock  companies  contain  many  and 
striugent  provisions  to  that  end.  But  these  are  i'requently  evaded 
by  getters  up  of  companies,  and  a  large  nominal  capital  often  stands 
Watered  for  vcry  little  actual  value.  When  the  nominal  or  par  value  of  all 
the  shares  is  intentionally  made  greater  than  the  actual  value  of 
the  company's  assets,  so  that  a  part  of  that  nominal  value  really 
represents  nothing,  the    stock   is  said    in  common  parlance   to  b& 

CaiiBonstock.  wiitercd.  A  very  common  practice  is  not  to  require  payment  in  full 
for  stock  at  once  from  the  subscribers,  but  to  leave  a  portion  to 
be  paid  in  instalments  as  the  company  needs  it,  and  as  it  is  called 
for  by  the  managers  of  the  company.  Any  holder,  whether 
an  original  subscriber  or  a  transferee,  of  stock  which  is  not  fully 
paid  up  and  on  which  a  call  for  an  instalment  is  made  is  bound 
to  pay  the  call,  which  obligation  is  a  debt,  and  may  be  enforced 
either  by  a  suit  against  liim  on  the  company's  part  or  by  the 
Limited     seizurc  and  sale  of  the  stock.      In  what  is  called   a  limited  com- 

companies* 

pany,  after  the  full  par  value  of  a  share  of  stock  has  once  been 
paid  in  on  it,  it  is  not  subject  to  any  further  calls,  so  that 
the  stockholders  of  such  a  company  can  not  be  made  liable  in 
any  manner  for  its  debts  beyond  the  amount  which  may  remain 
still  unpaid  on  their  stock.  The  advantage  of  this  is  that  a 
person  may  invest  a  limited  amount  of  money  m  a  company 
without  exposing  himself  to  any  risk  beyond  that  of  losing  what 
he  puts  in,  if  the  company  is  unsuccessful ;  its  disadvantage  is 
that,  if  the  company  fails,  its  creditors  can  only  look  to  the 
property  of  the  company  itself  for   payment  of  their  debts,  and 
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if  that  is  inmifficient  must  go  unpaid.  In  an  unlimited  company  uniimit-d 
the  individual  stockholders  are  responsible  for  all  its  debts  to  the 
whole  extent  of  their  property,  as  partners  are  for  the  debts  of  the 
firm;  and  calls  may  be  made  upon  the  stock  to  any  extent  that 
may  be  necessary.  Sometimes  the  creditors  can  sue  the  stock- 
holders directly,  and  if  in  that  way  any  stockholder  is  compelled 
to  pay  more  than  his  just  share,  he  may  have  contribution  from 
the  others,  each  one  being  bound  to  contribute  to  the  payment 
of  the  company's  debts  in  proportion  to  the  amount  of  stock  that 
he  holds.  In  an  unlimited  company  vrithout  capital  stock  the 
members  contribute  equally. 

1026.     Stock  can  be  assigned,  and   is  transferred  by  entries  Transfer  of 
in  books  kept   by  the    company   for   that   purpose.      On    such    a 
transfer  the  transferrer's  certificate  is  surrendered  to  the  company 
and  cancelled    and    a    new  one    issued    to    the    transferee.      The    power  to 
transferrer  usually  gives  the  transferee  a  power  of  attorney  to  make 
the  transfer,  so  as  to  avoid  the  necessity  of  both  parties  attend-    ^ 
in<^   in    person    at    the   company's    oflSce,    which   power  is  often 
indorsed  on    the  certificate.      A  practice    prevails   in    the    United    Powers  in 

*^  blank. 

States  of  executing  such  an  indorsed  power  of  attorney  leaving 
the  name  of  the  transferee  blank,  so  that  the  stock  may  be  sold 
over  and  over  again  without  formal  transfer,  the  certificate  being 
merely  delivered  to  the  buyer,  until  at  last  some  buyer  inserts  his 
own  name  in  the  power  and  has  the  stock  transferred  to  him. 
This  is  contrary  to  the  rule  of  the  common  law  that  a  deed 
must  be  complete  when  delivered,  and  the  validity  of  such  a 
blank  power,  if  under  seal,  has  been  doubted.  But  the  custom 
has  now  become  so  well  established  that  in  many  places  the 
courts  have  regarded  it  as  having  the  force  of  law.  An 
assignment   of  stock   without    a    transfer     on  the    books  of   the  Assimiment 

!•  1      1  1  •  1  1  1        without 

company  is  vaud    between    the    parties,    but   the    company   need    transfer, 
not  recognize  the  assignee  as  a  member. 

The  profits  accruing  from  the  company's  business  are  divided  Dividends, 
among  the  stockholders  in  proportion  to  the  number  of  shares  of 
stock  held  by  them  respectively.  These  dividends  are  usually 
reckoned  in  the  form  of  a  percentage  on  the  par  value  of  the 
shares ;  thus  a  dividend  of  five  per  cent,  if  the  par  value  of  a 
share  is  $100,    means   that   each   stockholder   is  to    receive   fiv^ 
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dollars  for  each  share  of  stock  that  he  holds.  Sometimes  a 
divweud»  P^^'^io^  ^^  ^^^  profits  which  might  be  distributed  as  dividends  is 
retained  and  added  to  the  capital,  and  additional  shares  of  stock 
are  issued  and  given  to  the  stockholders  to  represent  this  incre- 
ment of  capital.  That  is  called  a  stock  dividend. 
Scrip.  Scrip  is  a  name  for  written  documents  issued  by  a  company 

to  shareholders  certifying  that  they  are  entitled,  absolutely  or  on 
conditions,  to  receive  dividends  or  certificates  of  stock.  Some- 
times scrip  is  Issued  to  subscribers  before  the  regular  certificates 
of  stock  have  been  prepared,  as  a  kind  of  provisional  certificates. 
The  formation  1027.     Persons    cau  uot    associato    themselves   together  and 

of  corpora-  ,  " 

tions.  become  a  corporation  at  their  own  mere  pleasure.  A  franchise 
or  permission  from  the  state  is  necessary,  which  franchise  is  a 
kind  of  property  owned  by  the  corporation.  Corporations  may 
be  formed  in  the  following  ways. 

B7  common  1.  By  the  commou  law.      Many  public  or  eocle^astical  oorpo- 

•  rations  are  such  merely  by  virtue  of  a  principle  or  rule  of  the 
common  law  which  declares  that  they  shall  be ;  it  is  not  neces- 
sary to  show  that  any  franchise  was  ever  granted  to  them.  That 
is  the  case  with  the  King  or  a  bishop  in  England;  and  in  the 
United  States  when  a  new  township  or  county  is  created  it 
becomes  a  corporation  as  a  matter  of  course,  although  the 
statute  which  creates  it  does  not  declare  expressly  that  it  shall 
be  one. 

Bjjvrescrip-  2.  By  prescription.     There    are    certain    corporations,    usually 

municipal,  ecclesiastical  or  eleemosynary,  which  have  lieen  cor{X)rd- 
tions  time  out  of  mind,  and  whose  origin  is  not  known,  such  as 
the  city  of  London.  It  is  presumed  that  at  some  time  in  the 
past  franchises  were  granted  to  them.  But  a  corporation  can  not 
acquire  a  franchise  by  mere  adverse  user  for  the  '»rdinary  period 
of  prescription. 

Bjehartar.  3.  By  charter,  or  written  grant  from  the  state.     In  England 

a  charter  may  be  granted  by  the  King  or  by  Parliament.  The 
King  may  delegate  the  power  of  chartering  corporations  to  a 
subject,  as  has  been  done,  for  instance,  to  the  chancellor  of  the 
university  of  Oxford.  In  the  United  States  charters  are  only 
granted  by  the  legislature.  Some  of  the  state  constitutions  forbid 
the  l^slature  to  grant  charters  for  private  corporations,  or  for  certain 
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kinds  of  private  corporations.  A  charter  for  a  private  corpora-  AoooptanM 
tion  must  be  accepted  by  the  grantees,  and  becomes  an  agree-  ment  o^ 
ment  between  them  and  the  state.  Amendments  and  alterations 
of  the  charter  must  likewise  be  accepted,  unless  the  state  has 
reserved  the  right  to  amend  or  alter  at  its  pleasure,  as  it  often 
does.  This  does  not  mean  that  the  sovereign  has  no  power  to 
foroe  a  charter  upon  unwilling  recipients  or  to  take  away  chartered 
rights  against  their  consent,  but  merely  that  the  courts  will  pre- 
sume that  the  granting  or  amending  of  a  charter  was  intended 
by  the  King  or  the  legislature  to  be  conditional  upon  acceptance. 
But  in  the  United  States  chartered  rights  granted  by  a  state 
are  protected  against  legislative  interference  by  the  provision  in 
the  national  constitution  that  no  state  shall  make  any  law  im- 
pairing the  obligation  of  contracts ;  so  that  a  state  having  once 
granted  a  charter  can  not  revoke  or  amend  it  without  the  consent 
of  the  corporation,  unless  it  has  reserved  in  the  grant  the  right  to 
do  so. 

(4)  Under  general  sta^tutes.  At  present  by  statute  persons  are  undergenexii 
permitted  to  form  corporations  for  lawful  purposes  in  the  manner 
pointed  out  in  the  statute.  The  incorporators  must  execute  a 
written  instrument,  usually  known  as  articles  of  association  or  atUcIm  of 
a  deed  of  settlement,  containing  a  description  of  the  proposed -cor- 
poration, its  name,  the  nature  of  its  business,  the  place  where 
it  is  to  be  located,  its  capital  stocky  the  number  and  par  value 
of  its  shares  and  sometimes  other  particulars,  and  file  this  in 
some  designated  public  office.  Sometimes  other  formalities  are 
required.  The  details  of  these  statutes  vary  greatly  in  different 
places. 

The  charter,  articles  of  association  or  other  documents  conatatiiiff 
by  virtue  of  which  a  corporation  exists  or  by  which  its  powers 
are  defined  are  called  its  constating  documents.  Bat  the  word 
charter  is  often  used  instead,  for  shortness,  even  when  the  cor- 
poration is  oi^nized  under  articles  of  association  without  a 
proper  diarter. 

1028.    The  usual  attributes  of  a  corporation  are :  i^f »^^^^ 

(1)  To  have  a  corporate  name.  hmm. 

(2)  To  have   a  seal.     It  was   fonneily  omsidered   that   a      sml 
Corporation  ooald  not  make  any  contract  except  by  deed  nnder 
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its  corporate  seal;  bat  that  doctiine  is  now  obsolete,  and  corpora- 
tions may  contract  through  their    anthorized   agents  in  the  same 
manner  as  other  persons. 
Powers.  (3)  To  bc  able   to   sae    and  be   saed,   do  jnristac  acts  and 

acquire  and  hold  property.     The  statutes  of  mortmain,  where  they 

Propcrtj.  are  in  force,  restrict  the  holding  of  land  by  corporations^  for 
which  reason  it  is  usual  to  insert  in  their  charters  or  in  the 
statutes  under  which  they  are  formed  a  permission  to  hold  real 
property,  though  sometimes  the  amount  of  real  or  even  of  personal 
property  which  they  may  hold  is  limited. 

Perpetnni  (4)  To  have  pcrpetual  succession ;    that   is,    the  continuity  of 

the  corporate  existence  is  not  affected  by  changes  in  its  member- 
ship, and,  its  property  and  obligations  belonging  to  the  corpora- 
tion itself  and  not  to  its  individual  members,  it  is  not  neoeasary 
for  transfers  or  novations  to  be  made  when  members  leave  or 
new  ones  come  in.  The  duration  of  the  corporation  is  not  how- 
ever necessarily  perpetual ;  a  corporation  may  be  created  to  endure 
for  a  limited  time. 

By-uws.  (5)    To    make    by-laws    for   its    own    government.       These 

must  be  reasonable  and  not  contraiy  to  law,  otherwise  they 
are  void. 

ActsMitro  A    corporation    must    use    its    powers    only    for    the    pur- 

poses for  which  it  was  created,  which  are  expressed  in  its 
constating  documents.  Any  act  done  for  any  other  purpose  is 
said  to  be  ultra  vires.  Thus  it  would  be  ultra  vires  for  a 
bank  to  engage  in  the  business  of  insurance,  or  for  a  church  or 
a  club  to  cany  on  trade.  But  a  corporation  may  do  acts  outside 
of  its  regular  business  incidentally  in  aid  of  that  business;  for 
instance  a  manufacturing  company  having  its  mill  in  the  coimtry 
remote  from  any  town  or  village  may  build  houses  and  let  them 
to^its  operatives  or  provide  a  church  or  a  school  house  for  their 
convenience,  or  may  keep  a  store  where  they  may  purchase  their 
supplies;  and  a  savings  bank  which  has  lent  money  on  a  mort^ 
gage,  foreclosed  the  mortgage  and   got   the  land,  may  sell  or  let 

vniidity  of   the  land.      There  has  been  much  difference  of  opinion  as  to  the 

ultra  vires  ^ 

•ct.  nature  and  validity  of  acts  ultra  vires^  and  the  law  is  still  in 
an  unsettled  state.-  Some  courts  have  beld  that  the  <x)rporation 
has.  no  power  in  the>  strict  sense   t.e..  no  6af>adty,)  to  da  such 
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acts,  60  that  they  are  simply  void,  not  being  in  fact  the  acts  of 
the  corporation  at  alL  But  other  courts  adopt  the  theory  that 
the  corporation,  being  a  person^  has  the  legal  capacity  to  do  any 
fiort  of  actS;  and  that  acts  ultra  vires  are  simply  acts  which  it 
ought  not  to  do,  which  for  it  are  illegal,  and  that  therefore, 
while  the  corporation  itself  can  not  take  any  advantage  of  such 
acts  or  enforce  against  a  third  person  a  contract  which  is  ultra 
eirea,  it  may  be  responsible  for  such  acts  and  contracts  to  out- 
siders who  deal  with  it  in  good  faith.  If  the  corporation  is  about 
to  do  an  act  which  is  ultra  vires,  any  stockholder  may  obtain 
an  injunction  to  prevent  it.      The    expression    ultra  vires  is  also    ActenUm 

•%•  M%  -1  vim  tot 

used  in  a  different  sense  to  denote,  not  acts  which  the  corporation  *««**■  «*Jy* 
itself  can  not  or  ought  not  to  do,  but  acts  which  are  in  excess 
of  the  authority  conferred  upon  the  particular  officers  or  agents 
of  the  corporation  who  undertake  to  act  for  it  in  the  matter. 
Thus  if  the  board  of  directors  should  attempt  to  do  something 
which  legally  could  only  be  done  by  a  stockholders'  meeting,  the 
act  would  be  ultra  vires  for  the  directors  though  not  for  the 
corporation.  The  validity  of  such  acts  depends  upon  the  rules 
of  the  law  of  agency. 

1029.  A  corporation,  being  merely  an  invisible  intangible  ninbmtiM 
creature  of  the  law,  is  subject  to  certain  disabilities.  In  legal  <aoM. 
proceedings  it  can  not  appear  in  person,  but  only  by  attorney. 
It  can  not  be  arrested  or  outlawed;*  nor  can  it  be  excom- 
municated, for  which  reason  the  ecclesiastical  courts  in  England 
can  not  take  jurisdiction  over  it.  Also  because  it  is  unable 
to  take  an  oath  for  the  faithful  performance  of  its  duties,  it 
was  not  allowed  by  the  old  law  to  be  an  executor  or  adminis- 
rator.     It  was  also  formerly  considered  impossible  for  a  corpora-  corporations 

aa  trastees 

tion  to  be  a  guardian  or  trustee  of  an  express  trust  or  to  be  seized       «^- 
to  uses.      But   at   present   corporations   are  often  created  for  the 
express  purposef  of  acting  as   executors,    administrators,   guardians 
and  trustees;*  and  an  implied  or  constructive  trust  always   might 
oxist  against  a  corporation.     A   corporation   is   incapable   in   its 


«  See  i  1037. 

<  These  are  usually  called  trust  companieB.    They  often  do  buaineaB  a» 

ankera. 
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Crimes.  Corporate  capadtj  of  oomnutting  most  kinds  of  crimen,  but  for 
certain  offences  a  corporation  may  be  indicted  and  fined,  for 
instance  it  may  be  guilty  of  making  a  public  nuisance  or  of  a 
criminal  omission.  It  was  formerly  thought  that  a  corporation 
Torto.  could  not  bc  held  responsible  in  a  civil  action  for  a  batteiy, 
slander  or  other  personal  injury  or  for  a  malicious  tort;  but  it  is^ 
now  settled  that  a  corporation,  like  a  natural  person,  may  be 
responsible  for  all  sorts  of  torts  conmiitted  under  its  authority 
by  its  agents  or  servants. 
icembenbfp  1030-    A  pcrsou  bcGomes  a  member  of  a  stock  corporation 

in  corpora-  *  ^  '- 

^^^'  by  acquiring  the  ownership  of  stock,  and  loses  his  membership 
when  he  parts  with  his  stock.  He  can  not  be  expelled  by  the 
act  of  the  corporation  itself.  In  other  corporations  aggregate 
new  members  are  usually  admitted  by  election,  and  a  member 
may  be  expelled  for  misconduct  affecting  the  interests  of  the 
corporation  or  for  any  cause  prescribed  in  the  r^ulations  of  the 
association,  but  only  after  a  fair  hearing  and  an  opportunity  to- 
make  his  defence. 
Internal  1031  •     The  govemment  of  a  corporation  aggregate  is  demo- 

cratic in  its  character.     Subject   to   the   provisions  of  the  law  or 

oi«imioUw.  of  its  constating  documents,   which   firom   a   kind  of  constitution 
or   organic  law,   the   supreme   legislative   authority   is   vested  in 

The  Koneni  the  s:eneral  meetins^  of  the  members.     In  stock  corporations  each 

meeting.  o  o  r 

stockholder  has  one  vote  for  each  share  of  stock  which  he  holds,, 
and  may  generally  cast  his  vote  by  proxy.  The  actual  adminis- 
Che  dinotora.  tration  of  the  ordinary  affairs  of  the  corporation  is  usuaDj 
committed  to  a  council  or  board  of  persons  elected  by  the 
members,  who  are  generally  called  directors,  trustees  or  managers^ 
Officers,  and  to  various  executive  officers  chosen  either  by  the  stockholders 
or  by  the  directors.  Some  corporations  have  by  their  constitution 
rhiehead.  a  head,  often  called  a  dean,  warden  or  master,  who  is  more 
than  a  mere  presiding  officer,  being  an  essential  part  of  the 
corporation,  so  that  if  his  office  is  vacant  the  corporation  is  for 
the  time  being  incomplete,  und  can  not  do  any  act  except  to 
fill  the  vacancy,  nor  can  it  receive  any  gift  or  g^rant  of  pro- 
perty. But  most  corporations,  particularly  business  corporations,, 
have  no  such  head,  but  choose  for  themselves  sadx  officers  as  are 
neceasary. 
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Eocl6sia4stical  and  eleemosynary  oorporationB  are  also  subject  vidteev^u 
to  the  jurisdiction  of  a  visitor,  who  has  authority  to  correct 
irregularities  and  abuses  and  sometimes  to  appoint  or  remove 
officers.  Ecclesiastical  corporations  in  England  are  usually  visited 
by  the  bishops,  they  by  the  archbishops,  and  these  in  turn 
formeriy  by  the  Pope  and  now  by  the  King  as  the  head  of  the 
chmch.  The  founder  of  an  eleemosynary  corporation  or  his  heirs  Or 
assigns  is  often  in  England,  and  possibly  sometimes  in  the  United 
States,  invested  with  viBitatorial  powers,  and  sometimes  the  charter 
of  a  corporation  appoints  some  person  or  persons  as  visitors ;  thus 
a  theological  seminary  might  be  subject  to  the  visitation  of  some 
authority  of  the  church  or  sect  to  which  it  belonged,  for  the 
purpose  of  preventing  it  from  teaching  heretical  doctrines.  When 
there  is  no  other  vLsitor,  the  King  is  the  visitor,  and  exercises 
his  power  through  the  Chancellor.  In  the  United  States  the 
state  exercises  this  function  through  the  courts  of  equity. 

1032.    A   corporation    may    be    dissolved   in    various    ways.  DisaoiaHon. 
(1)  By  the  expiration  of  the   term   for   which   it   was   origiually    i-a^oi 
created.      ^)  By   statute,    except  in  the  United  States  so   far  as     statnte. 
the    national  constitution  forbids   this.^     (3)    By  surrender  of  its   sonader. 
franchises  to  the  King  or  state.      (4)  By  forfeiture.      A   corpora-  Porfeiturfc 
tion  may    forfeit   its   franchises   by   non-user  or    mis-user.     Ihe 
forfeiture  does  not  of  itself  put  an    end   to   the  existence  of  the 
corporation,  but  gives  ground  for  a  legal   proceeding    on  the  part 
of  the  King    or   the    state,  usually    by   qiu>   warranto^  or   scire 
facias^  to  enforce  the   forfeiture    and    wipe  not  the  corporation. 
{^)  In  modem  times,  by  winding  up  or  liquidation.     If  a  business  winding  up. 
corporation  becomes  insolvent  or  for  any   reason   is   unable  to  go 
on  with  its  business,  the   stockholders   may   in   most   places  vote 
to  discontinue  the  bufiiness  and  wind  up  the  company,  or  a  court 
of  equity  in  a    proper   case   on   the    petition   of  a   part   of  the 
stockholders  or  of  creditors,  or  sometimes  of  certain  public  officers, 
may  make  an  order  to  that  effect.     This  may  or  may  not  involve 
the  dissolution  of  the  corporate  body,  the  law  is  different  in  different 
places.     Sometime  the  corporation  continues  to  exist  after  is  busi- 
ness has  been  wounds  up,  and   may  even   have   power  to   begin 
business  again. 

7  See  \  1027.  8  See  2  984.  »  See  2  937. 
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Disposition  of         At  oommon  law  when  a  oorpoiation  was  dissolved  all  debts  due 

its  property.  «  .  •  ■  i      ji  ji    •  i  j 

to  or  from  it  were  extinguished^  and  its  real  property  reverted  to 
the  grantors  or  their  heirs,  while  its  personal  property  went  to  the 
laaQidAtors.  King.  But  at  present  the  law  provides  for  the  winding  up  of  the 
corporation  by  persons  appointed  for  that  purpose,  generally  called 
receivers,  liquidators  or  trustees,  who  perform  for  the  corporation 
liearly  the  same  functions  as  executors  and  administrators  do  for 
natural  persons.  They  receive  all  the  property  of  the  corporation, 
including  its  real  property,  collect  all  debts  due  it,  pay  all  debts 
and  claims  existing  against  it,  and  hand   over   the    surplus  to  its 

c*u«-  stockholders  or  members.  They  have  power  also  to  make  calls 
upon  the  stock,  in  limited  companies  to  the  extent  of  what 
remains  unpaid  on  it,  in  unlimited  ones  to  any  extent,  or  to 
require  contributions  from  the  members  of  corporations  having 
no  stock,  in  order  to  raise  money  to  pay  claims  against  the  corpo- 
ration or  the  expenses  of  liquidation. 

unin-  1033.    An  unincorporated  association,    a   society  or  an  ordi- 

eorporated  *  , 

aswxsiAtions.  n^iy  partnership,  is  not  an  artificial  person.  Its  property,  its 
contracts,  its  rights  and  its  duties  belong  to  the  individuals  who 
compose  it,  jointly  or  in  common.  When  a  member  leaves  or  a 
new  one  comes  in,  there  must  be  a  transfer  of  its  property. 
In  an  action  by  or  against  it  all  its  members  must  be  parties* 
Therefore  it  is  generally  more  convenient  to  have  the  property  of 
a  unincorporated  association  held  for  it  and  its  contracts  made 
for  it  by  trustees.      But   in   most   places   at   the  present  time  it 

Actions  and  has  becu  provided  by  statute  that  such  associations  may  sue  or  be 

Judgments.  . 

sued  in  their  common  name  or  in  the  name  of  their  president 
or  some  other  officer,  and  judgments  against  them  in  such  actions 
can  be  enforced  against  their  common  property  only.  To  that 
extent  therefore  they  are  treated  as  juridical  persons  and  are 
assimilated  to  qiuisi  corporations,  though  not  usually  so  called. 
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SUBDIVISION  VL    ADJECTIVE  LAW. 

CHAPTER    LXVin. 
COMMON  LAW  ACTIONS. 
1034.    As  has  been  already  explained,*'  a  person  who  dedred  tim  otigiati 

writ* 

to  institute  a  suit  in  the  King's  courts  b^an  by  purchasing  or 
suing  out  an  original  writ.  In  the  popular  courts  this  was  not 
necessary^  because  every  one  had  a  right  to  sue  in  those  courts 
without  any  permission  from  the  King.  The  same  was  originally 
true  of  the  private  courts,  but  in  real  actions  writs  came  to  be 
used  there  also. 

An  original  writ  "  of  course  '\  with  which  an  ordinary  action  Pmcdp*. 
was  began,  was  either  a  praecipe,  which  was  used  when  some 
certain  thing  was  demanded  by  the  plaintiff,  such  as  the  payment 
of  a  debt  or  the  possession  of  land,  and  which  ordered  the  sheriff 
to  command  the  defendant  either  to  do  the  thing  demanded  by 
the  plaintiff  or  to  appear  in  court  on  a  certain  day  and  show 
cause  why  he  did  not  do  it:  or  a  ^  te  fecerit  aeourum}  when  siufmmik 
the  suit  was  for  unliquidated  damages  for  a  wrong,  which  ordered 
the  sheriff,  if  the  plaintiff  should  give  proper  security  for  pro- 
secuting his  suit,  to  summon  the  defendant  to  appear  in  court. 
The  writ  could  not  give  the  defendant  the  option  either  to  do  the 
act  demanded  or  to  appear,  because  the  damages  were  uncertain. 
Under  either  writ  the  defendant  was  not  to  be  summoned  to  seonntyfor 
appear  until  the  plaintiff  had  given  to  the  sheriff  security  in  the 
form  of  a  recognizance  with  sureties  that  he  would  go  on  with 
his  suit.  Formerly  a  plaintiff  who  brought  a  groundless  action  in 
the  King's  courts,  or  who  abandoned  his  action,  was  amerced  in  a 
fine  for  the  king's  benefit,  and  the  bond  was  ^  required  to  secure 
the  payment  of  the  fine.     In  later   times   the  fine   ceased  to  be 

1  See  i  180. 

2  These  writs  were  named  from  certain  important  words  in  them. 
The  former  began  with  the  word  ''Oommand/'  the  latter  with  the  words 
^  If  he  shall  make  you  secure." 
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exacted;  and  the  bond  became  unnecessaiy*  Bat  the  ancient  form 
was  retained,  and  for  a  long  time  the  sheriff  continaed  to  go 
through  the  form  of  reporting  to  the  court  that  he  had  taken 
security,  always  naming  as  the  sureties  or  bondsmen  two  fictitious 
persons,  John  Doe  and  Bichard  Boe. 
8«-Ti<reof  the  1035,  The  plaintiff  gave  the  writ  to  the  sheriff,  who  on 
receiving  it  sent  to  the  defendant  by  two  of  his  messengers,  called 
summoners,  a  summons  to   appear   in  court   on  the   day   named 

Summoni.  in  the  writ.  The  summons  was  generally  served  upon  the 
defendant  by  giving  or  reading  it  to  him  personally  or  leaving  it 
Betnrn  of  the  at  his  dwelling.  The  sheriff  had  then  to  return  the  writ,  that  is 
to  l»ing  it  to  the  clerk  of  the  court,  who  filed  it  in  his  office. 
This  was  the  authority  to  the  court  to  proceed  with  the  action. 
The  sheriff  was  also  required  to  make  a  report  in  writing  to  the 
court  of  what  he  had  done  under  the  writ,  which  was  also  called 
his  return.  The  word  return  thus  has  two  meanings:  (1)  the 
bringing  the  writ  to  court  and  filing  it  there,  and  (2)  the  dieriff's 
written  report  of  his  doings.  All  writs  have  to  be  returned  in 
like  manner.    The  common  law  rule  was  that  a  return  to  a  writ 

Theretnrn  was,  for  the  purposo  of  the  proceedinir  in  which  the  writ  was 
ciuBiTe.  issued,  conclusively  presumed  to  be  true,  and  a  party  was  not 
permitted  in  the  proceeding  itself  to  dispute  its  correctneie.  But 
if  it  was  in  fact  false,  any  party  injured  thereby  could  have  an 
action  for  damages  against  the  oiBcer  for  a  false  return.  At  pre- 
sent that  rule  is  sometimes  adhered  to  and  sometimes  not;  but 
there  is  at  least  a  prima  fouiie  presumption  that  a  return  is  true. 
^ttirn  In  each  term  of  court   there  were   certain    "  days   in  banc,'' 

also  called  the  ''  returns ''  of  the  term,  on  some  one  of  which 
the  defendant  must  be  summoned  to  appear,  or,  in  technical 
language,  the  writ  must  be  made   returnable.    One   of  these  was 

EMoigndny.  the  first  day  of  the  term,  on  which  day  the  court  sat  to  take 
esBoigns  or  excuses  for  non-appearance,  for  which  reas(m  this  was 
called  the  essoign  day.  But  the  defendant  had  three  days' 
grace,  and  if  he  appeared  on  the  fourth  day  inclusive  after  the 
return  day,  quarto  die  post,  it  was  sufficients 

i>efexkdiint'i  1036*    If  the  defendant  refused   to   appear   in  obedience  to 

ftppeor.     the  writ,    it   was  considered  in  ancient  times  that  the  court  had 

no  authority  to  proceed  with  the  suit  in  his  absence,  so  thas  the 
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next  step  was  to  issue  process  to  compel  him  to  appear.     Process     Proeeas. 

is  a  general  name  for  writs  issued  out  of  the   court  itself,  under 

the  seal  of  the  court,  in  contradistinction  to  writs  issued  from  Ghan- 

ceiy  under  the  King's  great  seal.    Having  once  been  authorized 

by  the  King's  original   writ  to  take   cognizance    of  the   suit,  the 

court  had  authority   to  issue  itself  any   ftirther   writs   that  might 

be  needed.      These   are  also  called  judicial  writs,  and  are  tested 

not  in  the  name  of  the  King  but  of  a  judge  of  the  court.    Process 

issued  between  the  original   writ   and  the   final  judgment  of  the  jran^prooesi. 

court  in  the    action   was    called    mesne    or   intermediate    process, 

while  that  which  was  issued  after  the  judgment  to  cany   it  into  Final  proccM. 

efi'ect  was  known  as  final  process.     Sometimes  however  the  process     011,-11)11 

■*•  *  process. 

issued  to  compel  the  defendant   to   appear,    being   founded   upon 
the  original  writ,  is  called  original   process. 

1037*  Process  in  the  court  of  Common  Pleas  was  as  follows.  Attaehmcit 
First  a  writ  of  attachment,  or  pone,^  which  commanded  the 
sheriff  to  seize  some  of  the  defendant's  property  as  a  gage,  or 
pledge,  which  he  was  to  forfeit  if  he  failed  to  appear,  or  to  make 
him  furnish  8afe  pledges,  or  sureties  that  he  would  appear.  In 
actions  for  forcible  or  fraudulent  injuries  process  of  attachment 
was  issued  against  the  defendant  at  once,  without  any  summons 
having  been  made  under  the  original  writ.  If  after  attachment 
the  defendant  failed  to  appear,  he  forfeited  his  security,  and  a 
writ  of  distringas,  or  distress  infinite,*  was  issued  against  him,  i>i»irinzcs, 
commanding  the  sheriff  to  take  from  time  to  time  his  goods  and 
the  profits,  or  issues,  of  his  lands,  till  if  necessary  all  were  taken. 
These  were  forfeited  to  the  King  if  the  party  still  refiised  to  appear, 
but  in  later  times  were  sold  by  order  of  the  court  for  the  plaintiff's 
benefit.  Here  the  process  ended  in  case  of  all  injuries  without 
force.  It  was  supposed  that,  the  defendant  having  been  stripped 
of  all  his  property  by  repeated  seizures  under  the  distringas^  it 
was  of  no  use  to  proceed  further  against  him.  But  in  forcible 
injuries,  to  punish  the  defendant,  the  law  allowed  a  further  writ  Capio*. 
of  capias  ad  respondendum,  which  ordered  the  sheriff  to  take 
the  body  of  the  defendant,    i.e.  to   arrest   him,    and   bring   him 

3  So  called  from  the  words  contained  in  it :   "  Put  by  gage  and  safe 
pledges  the  defendant,  so  that  he  be  before  the  justices "  do. 

4  See  J  898. 
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Non  nt 
iitrb'ntti*. 


T0$tatum 
eapioM. 


before  the  oonrt  to  answer  the  plaintiffs  oomplaint.  In  order  to 
get  the  advantage  of  this  writ  in  actions  for  injuries  not  oom- 
mitted  by  force,  the  practice  grew  up  of  taking  out  a  writ  for  a 
fictitious  trespass  and  also  {ac  etiam)  for  an  injury  of  some  other 
kind,  such  as  the  non-payment  of  a  debt,  and  then,  by  the  con- 
niyance  of  the  court,  when  the  defendant  had  been  arrested  for 
the  supposed  trespass,  ignoring  that  and  proceeding  with  the  suit 
Theoeettam  for  the  othcr  wToug  ouly.  The  part  of  the  writ  of  trespass 
in  which  the  other  wrong  was  mentioned  was  known  as  the 
ac  eiiq,m  clause.  This  practice  once  begun  continued,  althou^ 
afterwards  by  various  statutes  writs  of  capias  were  allowed  in  actions 
for  debts  and  for  most  kinds  of  wrongs. 

If  the  sheriff  could  not  find  the  defendant  in  his  county,  he 
made  a  return  to  the  writ  of  non  est  inventus,  after  which 
another  capias  might  be  issued  to  the  sheriff  of  some  other 
county  where  the  defendant  was  supposed  to  be.  This  was  called 
a  testatum  capias,  because,  after  mentioning  the  former  writ  and 
the  unsuccessful  attempt  to  execute  if,  the  writ  alleged  that  it 
was  testified  to  the  court  that  the  defendant  lurked  or  wan- 
dered  about  in  the  latter  county. 

If  the  defendant  had  absconded,  the  plaintiff  might  proceed 
to  have  him  outlawed.  This  required  the  issuo  of  several  other 
writs,  all  of  which  being  returned  unexecuted,  the  court  ordered 
the  sheriff  to  proclaim  the  defendant  an  outlaw  for  his  contempt 
of  the  court's  authority  in  contumaciously  refusing  to  appear  before 
it,  the  effect  of  which  was  that  all  the  defendant's  goods  and 
chattels  were  forfeited  to  the  King  and  he  himself  was  put  out 
of  the  protection  of  the  law  and  could  being  no  civil  action  in 
any  court  for  any  wrong  done  him;  he  was  said  to  have  caput 
lupinum.  But  he  was  still  protected  by  the  criminal  law ;  it  was 
not  lawful  to  kill  or  beat  him;  and  on  his  appearing  and  sub- 
mitting to  the  court's  jurisdiction  and  paying  the  costs  of  the 
proceedings,  the  court  would  reverse  the  outlawry. 

1038.  A  suit  might  have  been  begun  by  original  writ  in  the 
ProoMflin    King's  Bench;  but  as  it  was  regularly  the  duty   of  that   court  to 

the  King'B 

Bench,  take  cognizaucc  of  trespasses,  a  special  writ  authorizing  it  to  do 
BO  was  not  necessary.  Usually  therefore  a  suit  was  begun  by  a 
plaint  lodged  with  the  court  of  a  trespass,  upon  which  a  judicial 


Outlawry. 
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writ  known  as  a  biU  of  Middlesex*  was  issued^  which  was  sub-  Bin  or 
stantially  the  same  as  a  capias^  and  commanded  the  sheriff  to 
arrest  the  defendant  and  bring  him  before  the  court.  It  was  by 
the  insertion  of  an  ac  etiam  clause  in  this  bill  that  the  King's 
Bench  contrived,  as  has  been  mentioned,*  to  usurp  jurisdiction  in  civil 
actions  other  than  for  trespasses;  the  defendant,  having  been  ar- 
rested for  the  supposed  trespass,  could  be  proceeded  against  for  a  debt 
or  other  claim.     K  on  the    bill  the   sheriff  returned   non  est  in-     Furtber 

,  ,  procusB. 

ventuSy  a  second  wnt  called  a   latitat,  equivalent  to    a    testatum 

capias,  was  issued  to  the  sheriff  of  another  county,      [n  the  Ex- Process  in  th« 

chequer   there    was  no  original  writ,  but   on  the   presentation  by 

the  plaintiff  of  a  plaint  alleging,    as  has  been  already  explained,^ 

that  he  could  not  pay  a  debt  which  he  owed  to  the  king  because 

the  defendant  was  withholding  his  due  from  him,  a  kind  of  process  wnt  of  quo 

known  as  a  writ  of  quo  minus  was  issued,  on  which  the  defendant 

was  arrested  as  on  a  capias. 

1039.  In  time  the  proceeding  by  original  writ  or  plaint  shortening 
followed  by  process  was  shortened  by  simply  assuming  all  the  procoedings. 
previous  steps  to  have  been  taken  and  issuing   at  once  from  the 

court  in  which  the  action  was  brought  the  particular  kind  of 
process  required  actually  to  bring  the  defendant  into  court,  all 
previous  writs  and  the  returns  to  them  being,  if  occasion  required, 
made  up  afterwards  and  dated  back;  so  that  practically  all  suits 
came  to  be  begun  by  a  capias  or  some  writ  equivalent  to  a  capias, 
without  anv  original  writ  or  plaint.  A  judicial  writ  by  which  a  Mesno 
suit  is  begun  is  still  called  mesne  process,  though  the  name  is  no 
longer  appropriate. 

1040.  At  first  the  defendant   was  alwajrs   actually  arrested     Arrcat. 
under  a  cnpia^.      He  then  had  the  right  to  give  bail,  or  security 

to  the  sheriff  for  his  appearance,  and  be   released.     Every  person       Bau. 
arrested  on  mesne  pnxess   in  a   civU   action    stUl   has  this  right. 
Bail  is  given  in  the  form   of  a  recognizance    entered   into  before 
the   clerk   of  the   court   or   a    commissioner    appointed    for    t^at 


s  So  called  becau^  the  court  sat  at  Westminster  in  the  county  of  Mid- 
dlesex. If  it  aat  in  any  other  county,  as  it  might  do  in  ancient  times 
when  it  followed  the  King's  per^n,  the  writ  would  take  the  name  of  that 
county. 

6  See  2  184.  7  See  2184. 


732  FiavATB  Ukw. 

purpose,  by  the  defendant  as  principal  with  two  bondsmen  or 
sureties  by  which  they  acknowledge  themselves  indebted  to  the 
sheriff  in  a  certain  sum  conditioned  that  the  defendant  appears 
in  the  action.  If  he  does  appear,  the  condition  is  satisfied,  and  the 
sureties  are  discharged ;  if  he  does  not,  an  action  on  the  bond  can 
be  brought  by  the  plaintiff,  in  the  name  of  the  sheriff  who  is  the 
nominal  obligee,  against  the  sureties  for  his  claim.  The  sheriff  is 
absolutely  bound  to  accept  bail,  if  suffident  bail  is  offered.  K  he 
improperly  refuses,  he  is  guilty  of  a  false  imprisonment^  and  the 
prisoner  may  have  himself  brought  before  the  court  on  a  writ  of 
habeas  carptis  and  be  admitted  to  bail  by  the  judge.  If  the 
sheriff  takes  insuffident  bail  and  the  defendant  fails  to  appear, 
that  is  an  escape  for  which  the  sheriff  is  responsible  to  the 
Bafl  below,  plaintiff.  Bail  given  to  the  sheriff  to  secure  a  party's  appearance 
merely  is  called  bail  below.  If  the  party  arrested  does  not  give 
bail,  he  is  detained  in  jail. 

Riffiitiofbaii.  The  sureties  on  the  bail-bond  are  themselves  called  bail.  A 
person  who  is  released  on  bail  is  supposed  to  be  in  the  custody 
of  his  bail.  They  have  the  right  actually  to  arrest  him  at  any 
time  or  authorize  another  person  to  do  so,  without  any  warrant 
or  order  from  the  court,  and  surrender  him  to  the  sheriff,  and 
so  free  themselves  from  their  obligation.  As  evidence  of  their 
authority  they  may  obtain  from  the  clerk  or  tlie  commissioner  a 
memorandum  of  the  bail-bond,  which  is  called  a  bail-piece. 

Arrent  partly  But  in  modem    timcs    it  came    to  be   thouscht   too  harsh  to 

arrest  a  defendant  in  an  ordinary  civii  suit;  and  so,  at  first  by 
usage  and  the  indulgence  of  the  courts,  and  later  by  various 
statutes  beginning  in  the  reign  of  Geoige  I,  the  defendant,  except 
in  certain  cases,  was  not  actually  arrested  but  merely  notified  of 
the  capias  and  summoned  to  appear ;    whereupon,    as   if  he  had 

Common  boil,  been  arrcstcd,  he  went  through  the  form  of  ^ving  bail,  the 
sureties,  however,  being  merely  the  same  two  fictitious  persons, 
John  Doe  and  Bichard  Boe,  who  had  formerly  served  as  sureties 
for  the  plaintiff,  and  who  were  called  common  bail.  "^  Finally  in 
8ammoni>.  the  reigu  of  William  IV  it  was  enacted  by  statute  that  when  the 
defendant  was  not  to  be  actually  arrested  a  writ  of  summons, 
simply  notifying  the  defendant  to  appear,  should  be  used  instead 
of  a  capias.     On  a  summons  common  bail  is  not  necessary. 
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Tlie  cases  in  which  a  defendant  might  be  arrested  in  a  civil  whennrrec^ 
action  have  not  been  always  and  everywhere,  the  same.  Until 
well  into  the  last  century  arrest  was  generally  allowed^  even  in 
ordinary  actions  for  debts  where  no  fraud  or  active  wrong  doing 
was  chained  against  the  defendant,  unless  the  debt  was  very 
small^  in  England  under  £10.  But  the  modem  law  lb  less  severe, 
arrest  being  allowed  in  only  a  few  cases,  which  will  be  mentioned 
hereafter.^  For  the  arrest  of  the  defendant  a  capias  continued  to 
be  the  proper  process ;  and  the  plaintiff  had  to  swear  to  the  amount  of 
his  debt  or,  when  the  action  was  not  for  a  debt,  a  sum  had  to 
designated  by  an  order  of  the  court,  which  was  the  amount  for 
which  the  defendant  had  to  give  bail,  and  which  was  endorsed  on 
the  writ.  In  this  case  the  bail  was  real  bail  with  real  sureties,  SpedaibaiL 
and  was  called  special  bail. 

1041.     The    parties    may    appear    in    person    or    by    their  Appeanmoa 
attorneys.    If  an  attorney  at  law,  whose  profession  it  is  to  appear      or  by 
and    act    for    parties    in    suits,    and   who   is   an   officer   of  the 
court,  appears  for  a  party,  the  court   takes  judicial   notice  of  his  Authority  of 

**  J  -on  attorney* 

character  as  an  attorney,  and  will  not  require  proof  of  his  autho-     »*  ^^• 

rity  to  represent  the  party  for   whom   he    appears.     Even   if  in 

fact  he  appears  without  any    authority,    still   the   party  is  bound 

by  his  acts,  though  he  may  have  an  action   against  the  attorney 

for  damages.      If  a  party  chooses  to  appoint  an  attorney  in  fact  Mtomjata, 

to  represent  him,  instead  of  an  attorney   at  law,  he  may  do  so ; 

the  appointment  must  be  by  a  written  power  of  attorney. 

The  ancient  mode  of  appearing  was  for  the  parties  or  their  App«ann(M» 
attorneys  actually  to  come  into  court.  If  however  either  party 
was  prevented  by  any  good  reason  from  appearing,  he  was  per* 
mitted  to  send  an  easoign^  or  excuse,  which,  if  found  sufficient  fiMoi;aa. 
by  the  court,  operated  to  postpone  the  case.  By  means  of 
esaoignB  the  trial  of  cases  was  often  greatly  delayed.  One 
reason  for  the  superiority  of  the  royal  courts  over  the  popular 
oomis  was  that  fewer  essoigna  were  allowed.  A  party  could 
enoign  himself,  and  so  procure  a  postponement  of  the  case, 
not  only  on  the  original  appearance  day,  but  on  any  day  in  the 
course  of  the  case  when  his  presence  was  required  in  coort. 


8  See  2  1133. 
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.  Appearance  might  be,  and  stdll  may  be,  either  general,  for 
the  purpose  of  contesting  the  action,  or  special  for  the  purpose 
of  raising  the  objection  that  the  action  has  not  been  properly 
begun,  for  instance  that  no  proper  service  of  the  writ  or  process 
has  been  made  upon  the  defendant.  In  such  a  case  appearance 
is  not  strictly  necessary,  because  no  valid  judgment  can  be 
rendered.  But  as  even  an  invalid  judgment  might  cause  the  party 
inconvenience,  he  may  appear  specially  and  take  his  objection, 
if  he  chooses. 

If  the  defendant,  not  having  been  arrested,  failed  to  appear, 
the  courts  found  themselves  in  the  same  situation  as  in  ancient 
times  when  the  defendant  disobeyed  the  summons  on  the  original 
writ.  They  had  legally  no  authority  to  proceed  in  his  absence. 
In  modern  times,  however,  instead  of  issuing  farther  process  to 
bring  him  in,  they  permitted  the  plaintiff  to  enter  a  formal 
appearance  for  him,  and  if  necessary  to  put  in  conmion  bail  in 
his  name.  Then,  the  defendant  being  apparently  in  court,  the 
court  proceeded  as  if  he  were  really  there.  Thus  by  a  fiction 
and  without  departing  from  old  forms,  the  courts  of  law  adopted 
the  rational  principle  that  if  a  defendant  had  been  duly  notified 
and  had  a  chance  to  appear,  his  refiisal  to  do  ao  should  not 
prevent  the  suit  from  going  on. 

1042.  If  the  defendant  has  given  bail  for  his  appearance, 
he  must  on  appearing  put  in  bail  to  the  action,  or  baU  above, 
that  is,  must  give  security  that  he  will  pay  any  judgment  that 
may  be  given  against  him  or  surrender  himself  to  the  sheriff. 
This  will  be  common  or  special  baU  according  to  the  nature  of 
the  bail  given  below.  When  special  bail  has  been  given  to 
the  sheriff,  if  the  defendant  fails  to  put  in  proper  bail  to  the 
action,  the  sureties  on  the  former  bail  bond,  or  if  they  are 
irresponsible  persons,  the  sheriff,  become  answerable  to  the  plain* 
tiff  for  his  claim.  Special  bail  above  must  be  perfected,  if  the 
plaintiff  excepts  to  the  sureties  as  not  sufficient ;  that  is,  the 
sureties  must  appear  before  a  judge  of  the  court  or  a  commissioner 
and  justify,  t.e  swear  that  they  are  worth  the  sum  for  which  they 
have  become  bail  over  and  above  all  their  debts.  Bail  below 
need  not .  be ,  perfected,  because  the  sheiiff  js  ^responsible  if  he 
takes  bad  bail.  » 
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1048.  Having  appeared,  the  parties  in  ancient  times  then  rieadings. 
made  oral  statements  of  their  claims,  which  were  noted  down  by  the 
derk.  These  were  called  pleadings,  or  collectively  the  parol.  From 
the  Norman  conquest  till  the  reign  of  Edward  III  the  proceedings  LaDsnn^e  of 
were  in  Norman  French.  In  that  reign  it  was  enacted  that  oral 
proceedings  in  the  courts  of  law  should  be  in  English  but  the 
records  be  kept  in  Latin.  In  1730  English  was  substituted  for 
Latin  as  the  language  of  the  records,  but  many  of  the  old 
French  and  Latin  words  and  phrases  have  continued  in  use  as 
technical  terms.  In  the  United  States  legal  proceedings  and 
records  have  always  been  in  English. 

The   plaintiff  began    the    pleadings  by   a  declaration,  which  Declaration. 
was  also  called  a  narratio,  count  or  tale,  containing  a  statement 
of  the  facts  of  his  case  and   a   demand  for   the   relief  to  which 
he  deemed  himself  entitled..     Before   the  defendant  could  be  put  Preiimmaxy 
to  his  defence  the  plaintiff  had  as   a   general   rule   to  furnish  to 
the  court  some  sort  oi prima  fade  proof  of  his   claim;   unless 
he  did  this,  his  action  was  at  once  dismissed.     Therefore   at  the 
end  of  his  declaration  he  added  a   formal   offer   to   ftirnish  such 
proof.     This  was  usually  done  by  means  of  witnesses,  who  were       snit. 
called  the  plaintiff's  aectay  suit  or   following.     If  his  claim    was 
based  upon  a  deed,   he   must   declare   that   he   had   it   in  court     Profert. 
and  was  ready  to  produce  it,  or  in  technical  language  must  make 
a  prqfeH,  or  offer,  of  it.     This  preliminary   proof  required  of  tiie 
plaintiff  at  the  time  of  his  pleading  must  be  distinguished  from 
the  proof  offered  at  the  trial.     Just   as   on  the  original  writ  the  secnritjtor 
plaintiff,  before   the   defendant  could   be   summoned   at  all,  had 
to  give  security  to   duly  prosecute   his   suit,   so   at   the   time  .of 
pleading  he  was  again   called   upon   to    furnishes   pledges   for  its 
farther  prosecution  and   for   the   payment   of  any   sums  that  in 
case  he  failed  in   his   suit   might   be   awarded   against  him  pi*Q 
faho  clamore  auo,  either  to  the  defendant  or  by  way  of  fine  ip  the 
King.     This   in   time  became  merely  formal,  the  names  off  .John 
Doe  and  Bichard  Boe  being  entered  as'  sur^tie^,   who  were  galled    common* 
common  pledges  of  prosecution.  )  ,.       prosecntuMi. 

1044.    The  defendant  then  n^de  his  defence.     This  in  ,th^   Defence  or' 
old    technical    sense    meant  merely   a   formal    denial    of    tl^e      tatio. 
plaintiffs  right,  corresponding  to  the  litis    corUeatatio  of  the  civil 
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law ;  it  was  a  notification  that  the  defendant  intended  to  contest 
the  suit  and  not  to  submit  to  the  plaintiffs  daim,  and  in  ancient 
times  it  indicated  in  a  general  way  the  ground  which  he  would 
take.  But  the  defendant's  real  defence  in  the  modem  sense, 
that  is,  his  answer  to  the  declaration^  was  contained  in  his  plea^ 
which  came  later. 

Before  making  his  defence,  however,  the  defendant  had  in 
most  cases  the  right  to  at  least  one  imparlancey  or  licentia 
loquendi,  that  is,  to  have  the  case  postponed  for  a  short  time 
in  order  that  he  might  imparl  or  talk  with  the  plaintiff  and 
tiy  to  settle  the  dispute  amicably.  If  the  plaintiff  had  declared 
on  a  deed  and  made  profert  of  it,  the  defendant  before  plead- 
ing could  demand  oyer  of  it,  that  is,  to  have  it  read  to  him, 
the  effect  of  which  was  that  the  whole  deed  was  thereby  incor- 
porated into  the  plaintiff's  declaration,  and  the  defendant  could 
take  advantage  of  any  parts  of  it  which  were  favorable  to  him 
and  which  the  plaintiff  had  not  mentioned.  It  was  at  this  stage 
of  the  proceedings  also  that  the  defendant  might  in  a  proper 
case  pray  in  aid,  or  vouch  in  another  person  who  for  any  reason 
was  bound  to  assist  him  in  his  defence,  a  case  of  which  has 
already  been  mentioned  in  speaking  of  common  recoveries.* 

If  none  of  these  proceedings  were  taken  by  the  defendant, 
or  after  they  were  finished,  the  defendant  put  in  his  plea  con- 
taining his  answer  to  the  declaration. 

1045.  Under  the  common  law  system  of  pleading  the 
parties  were  required  to  go  on  with  their  altercations  until  some 
proposition,  either  of  fact  or  of  law,  which  had  been  propounded 
on  one  side  was  denied  on  the  other.  The  pleadings  would  thna 
present  to  the  court  a  single  clearly  defined  question  for  decision, 
on  the  decision  of  which  the  rights  of  the  parties  depended  and 
the  whole  case  would  turn.  Such  a  controverted  proposition  was 
called  an  issue,  exilus,  because  there  the  pleadings  ended.  If 
the  defendant  in  his  plea  denied  anything  contained  in  the 
dedaration,  an  issue  would  be  reached  at  once.  But  if  he  did 
not,  then  it  became  necessary  for  the  plaintiff  to  reply  to  the 
plea ;  and  if  an  issue  was  not  rawed  by  the  reply,  the  defendant 
in  turn  had  to  rejoin.     Sometimes   farther  pleadings  were  necee- 

•  See  i  598. 
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sary.     The   names    of  the    suocessiye   pleadmg^  w6re  as  follows^    NamMof 
each   party    pleading   alternately:    declaration,    plea,    replication^ 
rejoinder,    surrejoinder,    rebutter;    surrebutter.      Beyond   the    sur- 
rebutter pleadings  have  never  been  carried. 

A  plea  might,  and  still  may,   be   a   demurrer,  a  traverse  or    ciMBes  of 
a  plea  in  confession  and  avoidence. 

A  demurrer'^  is  an  objection  or  exception  to  the  declaration  Domamt; 
on  the  ground  that  it  is  not  sufficient  in  law,  that  the  plaintiff 
on  his  own  showing  has  no  cause  of  action  s^inst  the  defendant, 
t.e.  that,  admitting  all  the  statements  in  the  declaration  to  be 
true,  it  does  hot  appear  that  the  defendant  has  done  the  plaintiff 
any  wrong. 

A  traverse  is  a  denial  of  some  or  all   of  the   allegations  in    Traverse. 
the  declaration. 

A  plea  in  confession  and  avoidance  is  one  in  which  the  Pi^inooo. 
defendant  admits  or  coufesses  the  declaration  to  be  true  and  to  avoidance. 
be  on  its  face  sufficient  in  law,  but  avoids  its  effect  by  setting 
up  new  facts  not  mentioned  in  it,  which  show  that  the  plaintiff 
has  no  cause  of  action.  This  is  the  only  kind  of  plea  which 
can  contain  any  new  matter  in  addition  to  the  matter  alleged 
in  the  declaration. 

A  demurrer  gives  rise  to  an  issue  of  law,  the  question  raised  lasueti^wd 
by  it  being  whether  the  facts  stated  in  the  declaration  amount 
to  a  good  cause  of  action,  which  is  a  question  of  law.  A  traverse 
raises  an  issue  of  fact,  whether  some  fact  alleged  really  exists.  A 
plea  in  confession  and  avoidance  raises  no  issue,  nothing  asserted 
on  one  side  having  been  as  yet  denied  on  the  other ;  so  that  at  com- 
mon law  further  pleadings  were  necessary.  Each  subsequent  plead- 
ing: was  in  like  manner  a  demurrer,  traverse  or  confession  and 
avoidance,  till  finally  an  issue  was  raised  by  a  demurrer  or  traverse." 

10  From  French  demurer  or  demorer;  because  the  defendant  stops  and 
refuses  to  go  further  in  his  pleading,  on  the  ground  that  the  plaintifiT  has 
alleged  nothing  against  him  calling  for  answer. 

u  For  example,  suppose  that  the  platntiff.snes  the  defendant  for  running 
over  him  with  hia  hor^e  and  carriage  in  the  street,  the  declaration  not 
alleging  that  it  was  done  intentionally  or  negligently;  i,e.  the  action  is 
for  a  breach  of  the  duty  in  {  690,  on  the  assumption  that  that  is  a  peremptory 
duty.    The  defendant  might  make  any  one  of  the  following  defences. 
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uonoe. 


contixmanoes.  1046.     When  the  parties  had  onoe  been  got  into  oonrt,  the 

proceedings  in  ancient  times  were  expeditious^  and  might  even  be 
finished  in  a  eingle  day.  K  for  any  reason  the  case  lasted 
longer,  it  was  necessaiy  that  it  be  continued  or  postponed  to 
another  fixed  day  by  an  order  of  the  court;  and  so  on  from 
time  to  time  until  it  was  finished.      If  that   was  not  done,  and 

Goinirwitii.  the  parties  were  at  any  time  permitted  to  leave  liie  court  ^^  without 
a  day  "  being  fixed  for  their  reappearance,   the   case   was  at  an 

Discontin-  end.  If  this  happened  before  the  final  judgment,  the  case  was 
said  to  be  discontinued.  The  same  was  the  effect,  if  in  issuing 
process  to  get  the  defendant  into  court  each  writ  was  not  issued 
on  the  day  of  the  return  of  the  preceding  writ ;  in  fact  a  discon- 
tinuance occurred  if  at  any  stage  in  the  suit  any  gap  was  left 
between  any  two  consecutive  proceedings  without  a  continuance 
having  been  duly  granted  by  the  court. 

1047.    In   course   of  time   the  ancient  procedure  was  much 

procedure,  modified,  the  proceedings  preliminary  to  the  trial  no  longer  taking 
place  orally  in  open  court  but  being  conducted   in    writing  in  the 

Appearance,  clcrk^s  officc.  Appearance  was  effected  by  simply  entering  a  notice 
of  appearance  with  the  clerk,  which  made  it  possible  to  permit 
the  plaintiff  to  enter  an  appearance  for  the  defendant,  as  has 
been  mentioned,  if  the  latter  refused  to  appear.  The  pleadings 
were  put  into  writing  and  filed  in  the  clerk's  office.  Prehminary 
proof  by  the  plaintiff  was  no  longer  required,  through  the  dedara- 


Modification 
of  the  old 


Written 
pleadings. 


Substance  of  dtfmoe. 

1.  That  intentiou  or  negligence  is 
necessary  to  a  breach  of  the  duty ;  that 
Bince  the  declaration  doea  not  allege 
either  of  these,  it  does  not  appear  from 
the  declaration  that  the  defendant  has 
been  guilty  of  any  breach  of  duty. 

2.  That  it  was  not  the  defendant 
but  some  one  else  who  ran  over  the 
plaintiff. 

3.  That  even  if  intention  or  negli- 
gence is  not  necessary,  the  defendant's 
horse  was  running  away  with  him 
when  the  injury  happened  and  was  out 
his  control,  so  that  it  was  a  case  of 
inevitable  accident 


Ibrm  of  pleadmg. 
l>emurrer;    raising    the    issue    of 
law,  whether  intention  or  negligence 
is  necessary. 


Traverse;  raising  the  issue  of  tact, 
whether  the  defendant  did  run  over 
the  plaintiff. 

Confession  and  avoidance,  alleging 
the  new  f«ict  that  the  horse  was 
running  away  and  oal  of  oontrol; 
raising  no  is&ue. 
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tion  oontantied   to   allege    that   the    plaintiff  had   his  deed  ready  Prorert  acd 
in  court  or    had    brought    his    snit^    and   the   word  suit  came  to 
be  regarded  as  denoting   the   action    itself^    which   is   its  modern 
meaning.    If  the  defendant  demanded  oyer   of  the  deed^  a  copy      ojer. 
was  given  him.     The   defendant's   defence  became  a  mere  form, 
of  no  importance,  expressed  by  a  few  words  prefixed  to  his  plea,     Defence, 
that   the   defendant    ''defends   the   force   and   injury   when  and 
where    it   shall   behoove   him,'*    and    even    this  is    now    omitted. 
Imparlances  and  continuances  became    for   the    most   part  merely  immriancca 

■  ^  and  coxitiu' 

nominal.  After  the  defendant's  appearance  the  plaintiff  had  uanoe^ 
a  certain  time  allowed  by  law  to  deliver  his  declaration,  and 
then  the  defendant  a  farther  time  for  his  plea,  and  so  on  for 
all  the  other  pleadings,  and  when  the  pleadings  were  finished 
the  case  was  put  upon  a  list  of  cases  awaiting  trial  and  tried 
when  reached,  and  these  periods  were  covered   by    purely   formal 


To  the  last  plea  the  plaintiff  might  reply : 

Subttance  of  repUcatUm.  Fbrm  of  pleading, 

1.  That  the  facts  set  up  in  the  plea  Demurrer ;    raising    the    is^ue    of 
do  not  amount  to  what  the  law  con-  law,  whether  those  facts  did  amount 
Aiders   an    inevitable   accident,    and  legally  to  inevitable  accident, 
therefore  are  no  excuse  to  the  defen- 
dant. 

2.  That  the  defendant's  horse  was  Traverse;  raising  the  issue  of  fact» 
not  running  away  or  out  of  his  whether  the  horse  was  running  away, 
control.  etc. 

3.  That  even  if  the  running  away  Confession  and  avoidance,  alleging 
would  ordinarily  have  made  the  occur-  the  new  fact  of  the  defendant's  negli- 
rence  an  inevitable  accident,  it  is  not  gence;  raising  no  issueu 

so  in  this  case,  because  the  defendant 
had  caused  the  horse  to  run  away  by 
his  negligent  driving. 

To  the  last  replication  the  defendant  might  rejoin : 

Subttance  of  r^'omder.  Form  of  pleading, 

1.  That  the  occurrence  was  none  Demurrer;  raising  the  issae  of 
the  less  an  inevitable  accident  because  law,  whether  the  n^ligence  legally 
of  that  negligence.  made  any  difference. 

2.  That  the  defendant  had  not  been  Traverse;  raising  the  issue  of 
negligent  fact,    whether    dcfcudant    had   been 

n^ligent 
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Pormofthe  coiitiniiances  entered  in  the  clerk's  record.  But  the  record  of  the 
case  continued  to  be  made  up  in  very  nearly  the  andeut  form, 
as  if  the  parties  had  actually  appeared  in  court  and  actuaT 
continuances  had  been  granted,  so  that  in  order  to  understand 
even  a  modern  common  law  record  the   ancient  practice  must  be 

Aotaai  con.  knowu.  Sometimcs,  however,  a  continuance  by  an  order  of  the 
court  is  still  necessary,  as  where  a  case  has  been  set  down  for 
hearing  on  a  particular  day  and  one  party,  not  being  ready, 
desires  a  postponement. 

Trial  of  issues  1048.  Whou  au  issuc  of  law  was  raised,  it  was  argued  by 
counsel  before  the  court  in  banc,  and  decided  by  the  court  after  the 
argument ;  there  was  no  trial  of  the  case  in  the  strict  technical 
sense. 

Trial  of  issaes         If  however  au  issue  of  fact  appeared  on  the  pleadings,  a  trial 

of  fao^ 

was  necessary  to  determine  the  question  in  dispute.  In  ancient 
times  various  modes  of  trial  were  in  use,  most  of  which  are  long 
since  obsolete  and  need  only  be  briefly  mentioned.  Besides  trial 
by  assize,,  which  will  be  treated  of  in  another  place,^^  the  common 
law  modes  of  trial  were  as  follows. 
Truiby  1049.     Trial   by   record   was    where    a   record  was  pleaded 

record.  "  ^  "^ 

by  either  party  as  his  ground  of  action  or  defence,  for  instance 
where  the  plaintiff  sued  to  recover  a  debt  due  by  recognizance, 
or  the  defendant  pleaded  a  former  recovery,  that  is,  that  the 
plaintiff  had  already  once  sued  him  and  got  judgment  for  the 
same  cause  of  action,  and  the  other  party  denied  that  any  such 
record  existed.  The  trial  was  by  simply  producing  the  record, 
or  a  certified  copy  of  it  if  it  was  in  another  court,  and  showing 
it  to  the  judge. 
Trial  by  In  trial  bv  certificate    a   certificate    from   some  public  officer 

within  whose  official  cognizance  the  matter  lay,  was  accepted  by 
the  court  as  decisive  of  certain  facts.  Thus  the  peculiar  customs 
of  the  city  of  London  might  be  tried  by  the  certificate  of  the 
mayor  and  aldermen,  transmitted  and  certified  through  the 
recorder;  and  many  ecclesiastical  questions  when  they  happened 
to  arise  in  a  court  of  law,  such  as  whether  a  man  had  been 
excommunicated,  were  triable  by  the  bishop's  certificate,  which  in 

u  See  i  1099. 
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«ncli  cases  was  equivalent  to  the  record  of  the  ecclesiastical  courts, 
though  techoicallj  not  such,  those  courts  not  being  courts  of  record 
in  the  technical  sense* 

1050.  Trial  by  inspection  was  allowed  in  a  few  cases  when 
the  issue  was  as  to  the  physical  condition  of  a  person  or  thing 
capable  of  being  produced  in  court  and  examined  by  the  judges, 
for  instance  whether  a  person  was  of  full  age  or  was  an  idiot. 
The  court  in  such  cases  mighty  however,  call  in  other  persons  to 
assist  it  in  deciding,  for  instance  physicians,  or  put  the  person 
himself  upon  oath,  called  an  oath  of  voire  dire  or  veritaiem 
dicere,  and  question  him. 

1051.  Trial  by  the  judgment  of  God  had  its  origin  in  a 
superstitious  belief  that  God,  if  properly  appealed  to,  would  inter- 
fere on  behdf  of  him  who  had  right  on  his  side  and  make 
his  right  manifest.  The  methods  by  which  the  divine  inter- 
position was  sought  were  as  strange  as  the  belief  that 
prompted  men  to  seek  it.  They  were  the  ordeal  and  what 
was  called  wager  of  battle.  The  ordeal  was  used  in  criminal 
cases,  and  consisted  in  subjecting  the  accused  to  some  physical 
test,  which  if  he  successfully  underwent  he  was  adjudged  inno- 
cent; for  instance  whether  he  could  swallow  a  piece  of  bread  or 
cheese  of  a  certain  size  without  choking,  or  whether  after  holding 
a  hot  iron  in  his  hand  or  plunging  his  hand  into  boiling  water 
the    wound    healed    promptly    and    properly. 

Wager  of  battle,  vadiatio  duelli,  was  used  in  some  prose- 
cutions for  felony  and  in  civil  cases  on  writs  of  right.  It  was 
a  solemn  duel  fought  in  the  presence  of  the  court,  in  which  it  was 
supposed  that  Providence  would  always  give  the  victory  to  the  party 
who  was  in  the  right.  A  party  might  wage  it  in  a  criminal  case 
in  person  or  by  his  champion,  but  in  a  civil  case  only  by  champion, 
the  reason  for  which  latter  rule  was  said  to  be  that,  if  the  parties 
waged  it  in  person  and  either  was  killed,  the  suit  would  abate 
and  no  judgment  could  be  given.  Henry  11  introduced  a  new 
mode  of  trial  in  real  actions,  by  grand  assize,  which  will  be 
hereafter  described,  and  trial  by  battle  gradually  became  obsolete, 
but  it  was  not  formally  abolished  till  the  reign  of  George  III, 
when  in  consequence  of  the  defendant  in  such  an  action  claiming 
a  trial  by  battle,  a  statute  was  passed  abolishing  it. 


Trial  by  in- 
spection. 


Oath  of 


Trinl  by  the 

jud^mieut 

of  Qod. 


Ordeal. 


Wfl4r«r  of 
battle. 
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Wager  of  law.  1052.    In  trial  by  compurgation  or   wager   of  law,  vadiatiio 

legis,^^  the  defendant  was  permitted  to  rebut  the  plaintiff's  de- 
mand by  his  own  oath,  provided  he  could  bring  into  court  a 
certain  number,  usually  eleven,  of  his  neighbors,  who  were  called 
compuigators,  who  would  swear  that  they  believed  that  he  spoke 
CompuiKa-  the  truth.  The  compuigators  were  not  witnesses;  they  did  not 
profess  to  have  any  knowledge  about  the  matter  in  dispute,  bat 
simply  swore  to  their  confidence  in  the  defendant's    veracity.      A 

WTienw«««r  defendant  could  wage  his  law  only  in  actions  of  debt  on 
allowed,  gimple  contract  where  the  plaintiff  had  voluntarily  given  credit  to 
him  or  in  detinue  for  the  recovery  of  chattels  voluntarily  en- 
trusted to  him  by  the  plaintiffj  in  which  cases  the  plaintiff 
had  himself,  as  it  were,  admitted  that  the  defendant  was  a 
person  to  be  tnisted;  not  in  cases  where  the  debt  or  demand 
was  established  by  a  record  or  deed  or  had  accraed  without  the 
plaintiff's  consent,  as  where  the  debt  was  an  obligation  arising 
form  the  involuntary  reception  of  a  benefit,  and  a  fortiori  not 
when  the- action  was  for  unliquidated  damages  for  a  forcible  or 
fraudulent  injury,  nor  ever  against  the  King.  Nor  could  an 
executor  or  administrator  be  admitted  to  wage  his  law  when 
sued  in  his  representative  capacity  for  a  debt  of  the  decedent, 
because  he  had  no  personal  knowledge.  In  later  times  com- 
puigators were  dispensed  with,  and  wager  of  law  was  by  the 
defendant's  own  oath.  It  was  abolished  in  En^nd  in  1833 
by  statute,  after  having  been  long  disused. 

Triiii  by  party  1063.     Trial  by  party  witnesses,  per  testes,  was  allowed  only 

in  a  few  cases.  A  party  who  had  asserted  or  denied  a  fact  was 
permitted  to  substantiate  his  affirmation  or  denial  by  producing  a 
certain  number  of  witnesses  who  would  swear  to  its  truth.  The 
witnesses  were  not  questioned,  nor  were  witnesses  allowed  to  be 
produced  on  the  other  side ;  but  their  simple  oath  that  the  fact 
was  so  was  taken  as  decisive.  They  diffei-ed  from  compurgators 
in  that  they  professed  to  have  knowledge  of  the  fact  and  swore  to 
that  directly,  not  merely  to  their  belief  in  the  party's  veracity. 
This  mode  of  trial  early  because  obeolete. 


IS  Both  wager  of  battle  aud  wager  of  law  derived  their  names  from  the 
&ct  that  the  defendant  gave  a  gage  or  pledge  ivadiufti)  to  appear  upon 
the  day  fixed  aad  make  the  trial. 
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None  of  the  above  methods  of  trial,  except  perhaps  trial  by    Andrioao 
record,  ever^  it  is  believed^  obtained  in  the  United  States. 

1054.    The  mode  of  trial  that  came   to  be  the  regular  and  Trial  by  jnxy. 
ordinaiy  one  in  the   courts  of  common   law,    both   in   civil   and 
criminal  cases,  is  trial  by  jury,   or  as  it  is   often   called,  by  the 
country,  per  pais.     The  famous   expression   trial   by   ones  peers 
means,  except  in  the  case  of  a  nobleman,  trial  by  juiy. 

A  writ  called  a  venire  facias  is  issued  to  the  sheriff,  ordering  KmiM/aci« 
time  to  summon  a  certain  number  of  qualified  persons  to  serve  as 
jurymen.    He  returns  to  the  court  a  list  of  the  names  of  the  persons 
summoned  on  a  panel  or  slip  of  parchment  or  paper  which  is  annexed   xho  panel. 
to  the  writ,  from  which   the   persons   summoned   are   themselves 
called   the    panel.      The    common   law    practice    was    to   issue  a  commpniaw 
separate  venire  for  each  case,  and  the  sheriff  selected  such  perspns    Miectm^ 
as  he  thought  fit  from  the   qualified   inhabitants   of  the  county. 

When  a  new  trial   was   granted   in  an   action,  a  venire  de     renin  do 
novo  was  issued  to  summon  another  jury ;  so  that  the  expression  to 
grant  a  venire  de  novo  meant  the  same  as  to  order  a  new  trial. 
If  the   sheriff  was   interested   in  the  case,   so   that   it   was   not  venire  to  the 
proper  for  him  to  be  entrusted   with  the    selection    of  the  jurors, 
the  writ  was  directed  to  the  coroner,  or  if  he  also  was  disqualified 
to  act,  then  to  two  indifferent  persons   appointed    by   the  court,    Toeiinon. 
who  were  called  elisors.     The    modem   practice   is  to  summon  a     Modem 
single  large  panel  to  serve  for  the  entire  term  or  for  a  part  of  it,    ^"^  *** 
from  whom  the  jurors  for  each   case   are   selected   by  lot.     The 
choice  of  the  panel  in  some  places  is  still  made  by  the  sheriff  and 
in  others  by  special  officers   appointed   for   that   purpose,   usually 
called  commissioners  of  jurors.    In  the  latter  case  a  list  of  all  the 
qualified  inhabitants   of  the   county   is   prepared,   and  the   panel 
chosen  from  it  by  lot,    so   that   the   lot   is   twice   used,   first  in 
selecting  the  entire  panel  and  then  in  selecting  the  jury  for  each 
case  out  of  the  panel,  so  as  to  obviate  all  chance  of  partiality. 

For  important  cases  a  special  or  struck  jury  is  sometimes  struck  jurj 
ordered.  In  that  case  the  sheriff  instead  of  selecting  the  panel 
himself  attends  before  the  prothonotary  or  some  proper  officer  of 
the  court  with  his  list  of  persons  qualified  to  serve  as  jurors,  and 
the  officer  in  the  presence  of  the  attorneys  of  both  parties  takes  at 
random  the   names   of  forty  eight  of  them.     From   these  each 
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attorney  strikes  out  twelve,  and  the  remaining  twenty  four  are 
retomed  as  the  panel. 

1055.     In  England  when  the  trial  is  at   nisi  prius,  a  copy 
nin  pniu    of  the  record  of  the   case   so   far   as   it  has  gone,    including  the 

The  trial    pleadings,  is  made  and  sent  to  the  trial  judge  for  his  information. 
This  is  called  the  nisi  prius  record. 

DrawinsT  the  The  proccdurc  on  a  jury  trial  is  as  follows.     When  the  case 

is  called  for  trial,  the  names  of  the  panel  are  written  upon 
separate  slips  of  paper,  put  into  a  box  and  drawn  out  one  by 
one  at  random,  the  first  twelve  drawn  constituting  the  jury  for 
that  case  unless  challenged.  The  first  juror  drawn  is  usually  made 
the  foreman  or  presiding  officer  of  the  juiy,  or  else  the  juiy  choose 
a  foreman. 

chaiiengea.  A  challenge  is  an  objection  made  by  either  party  to  the  juiy. 

It    is   either  to   the   array   or   to   the    poIL      The  former  is   an 

To  the  amy.  objcctiou  to  the  wholc  panel  on  account  of  some  irr^ularity  or 
illegality  in  the  manner  of  summoning  it.  If  the  panel  is  selected 
by  the  sheriff,  the  fact  that  he  is  an  interested  party,  so  that  the 
venire  ought  not  to  have  been  directed  to  him  but  to  the  ooronor 
or  to  elisors,  is  a  good  cause  for  such   a   challenges.    Challenges 

TothepoUs.  to  the  polls,  in  capita,  are  exceptions  to  particular  jurors.  Either 
party  may  challenge  any  number  of  jurymen  for  cause,  that  is,  if 
in  each  instance  he  can  show  some  good  reason  why  the  juryman 
ought  to  be  rejected,  such  as  that  he  is  not  by  law  qualified  to 
serve  upon  a  jury,  that  he  is  related  to  one  of  the  parties  or  is 
interested  in  the  case,  or  that  he  has  some  prejudice  or  Inas  or 
has  already  formed  such  a  rooted  opinion  upon  the  matter  in 
dispute  as  will  be  likely  to  prevent  him  from  making  an  impartial 

Difflcnity  in  decisiou.     In  important  criminal  trials,  where  much  puUic  interest 

obtaining  ,.  .     ,    .  . 

juries,      has  been  aroused  or  local  or  political  interests  are  involved,  there 

is  often  much  difficulty   in    obtaining   a  fair  and   unbiassed  jury. 

Sometimes  the  court  finds  it  necessary  to  change  the  place  of  the 

trial  to  another  county  on  this  account.      The   mere   fact  that  a 

PrecoDceiTed  jurymau  has  already  some  knowledge  of  the  matter  ip  dispute,  or 

opinion  •  •       • 

byajuior.  has  cvcu  formcd  an  opinion  upon  it,  is  not  a  sufficient  reason 
for  excluding  him,  if  he  declares  and  the  court  believes  that  his 
opinion  is  not  so  fixed  that  he  can  not  decide  the  case  fairiy 
according  to  the  evidence.    As  has  often  been  said,  in  these  days 
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of  newspapers  a  man  who  did  not  read  the  new9  of  the  day  and 
liad  not  some  sort  of  opinion  on  matters  of  public  interest  would 
probably  be  too   stupid   and  unintelligent  to  be  fit  to  serve  on  a 
jury  at  all.     But  in    their  desire  to  secure  an  impartial  jury  the 
courts  have  gone  a  great  way  in  excluding  jurymen  on  the  ground 
of  preconceived  opinion^  sometimes  too  far.     The  court  or  either  ^^^^?J**®" 
party  may  put  questions  to  a  juryman  for  the  purpose  of  finding    ^^*  ***'•• 
out  whether  any  ground    of  objection    to  him    exists,    and  if  the 
court  so  orders  he  may  be  sworn  on  the  voire  dire^*  before  being 
questioned.     The  court  decides  whether  to  accept  or  reject  a  jury- 
man who  is  challenged.     Besides  challenges  for  cause,  each  party  Feremptory 
is  allowed  a  certain  member,  usually  in  civil  cases  two,  of  peremp- 
tory challenges;    that  is,   he   may   challenge    two  jurors   without 
^ving  any  reasons  for  his  objection,    and  jurjmen    so  challenged 
must  be  excluded.    If  any  one  of  the  persons   drawn  is  excluded 
on  a  challenge,  another   name   is  drawn   from  the    box.     If  by 
reason  of  challenges  or  the  failure  of  jurors  to  appear  a  fiill  jury    Talesmen 
can  not  be  made   up  out   of  the  panel,  additional  persons  called 
tales  men^'  are  summoned ;  in   trials   at  nisi  prius  they  may  be 
taken  de  circunistantihtf,  from  among   such  qualified  persons  as 
happen  to  be  present.     Sometimes   the   court   will   postpone   the 
trial  and  order  a  new   panel   to   be    summoned.      When   twelve 
jurors  have  been  secured,  they  are  empanneled,  that  is,  appointed  to  EmpaneUng. 
serve  on  that  jury,  and  sworn  to  give  a  true  verdict  according  to 
the  evidence,  whence  the  name  jury  (Jurata)  and  jurors  (juratoi^es). 
A  trial  jury  regularly  consists  of  twelve   men;    but   if  the   court  joxyofieM 
and  all  the  parties  consent,  the  trial  may  proceed  with  a  smaller 
number.     If  when    a  trial  is  partly    finished  the  parties  for  any 
reason  wish  not  to  go  on    with  it,  a  juror  may  be  withdrawn  by 
the  consent  of  the  court,  which  puts  a  stop  to  the  trial. 

1056.    The  counsel  for  the   party  having   the  affirmative  of  Openisfr  the 
the  issue,  usually  the  plaintiff,  first  opens  his  case  by  an  address 
to  the  jury  containing  such  explanations   as  he   thinks  necessary. 
He  then  adduces  his  evidence.     After  putting  in  all  his  evidence    Evidence. 
the  party  rests  his  case,  i.e.  announces  that  he  has  finished ;  and     Bering. 

M  See  2  1050. 

Iff  From  Latin  tcUea,  because  they  most  be  sach  persons  as  are  qualified 
to  serve  on  juries. 
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Tba  advene  tiie  oth^r  party  then   opens  his  case  and   produoea   his    evidence. 
When  he  'has  rested,  the  former  party  may  put  in  more  evidence  in 
Reimttai.    pebattal  of  any  new  matter  brought  in  by  bis  opponent.     The  other 
party  may  in  turn  rebut,  if  any  thing  new  is  adduced  against  him. 

stimmhiiriip.  When  the   evidence   is   finished   the  counsel    for  the  parties 

sum  up  the  case  in   speeches   to  the  jury,  after  which  the  judge 
delivers  a  charge  to  the  juiy,  in  which  he   instructs   the   jury    as 

Tbo^chanre  to  to  the  law  applicable  to  the  case  and,  if  he  thinks  fit,  comments 
upon  the  evidence.  But  he  has  no  right  in  ordinary  cases  to 
direct,  or  even  to  advise,  the  jury  how  they  shall  decide,  the 
decision  of  questions  of  fact  being  their  own  peculiar  province. 
Directing  But  if  ou  any  essential  point,  the  decision  of  which  must  be 
decisive  of  the  entire  case,  one  party  produces  no  evidence  at  all 
or  the  evidence  of  both  sides  agrees,  so  that  there  is  no  conflict 
upon  the  point,  then  the  decision  of  the  case  becomes  a  matter 
of  law  for  the  court,  and  the  judge,  instead  of  leaving  it  to  the 
jury,  will  direct  a  verdict  to  be  entered  for  the  party  entitled 
to  it.  A  case  ought  not  to  be  left  to  the  jury  unless  there  is 
some  disputed  question  of  fact  to  be  decided. 

Formerly  the  same  result,  namely  the  withdrawal  of  the  case 

Demnrrar  to  from  the  juiT  and  its  decision  by  the  judge,  might  be  attained  by 

evidence.  *»     'f  .r  •/      o  o 

a  demurrer  to  the  evidence.  When  one  party  had  finished  his 
evidence  the  adverse  party  might  admit  the  truth  of  every  thing 
that  the  other  had  attempted  to  prove  by  his  evidence,  but  assert 
that  the  facts  so  proved  were  not  in  law  sufficient  to  estaUish  the 
other's  contention,  and  request  the  court  to  decide  in  his  favor  as 
if  his  opponent  had  produced  no  evidence  at  alL  This  proceeding 
is  now  nearly  obsolete. 
TheTerdict.  1057-    If  a  vordict  is  not  directed,  the  juiy  after   receiving 

the  judge's  charge  retire  to  some  private  place,  to  which  no  one  but 
themselves  must  be  admitted,  and  settle  upon  their  verdict  (veredic- 
tum)  which  must  be  unanimous.  The  jury  in  dvil  cases  are  bound 
to  decide  according  to  the  preponderance  of  evidence  ;  that  is,  it  is 
not  necessary  that  facts  should  be  so  fully  proved  as  to  remove  all 
possibility  of  doubt.  A  fact  is  sufficiently  proved  for  legal  purposes 
when  its  existence  is  made  more  probable  than  its  non-existence.^ 
In  ancient  times  the  juxy  were  to  be  kept  locked  up,  without 
!•  But  see  {  1260. 
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meat,  drink,  fire  or  candle  unless  by  permission  of  the  judge,  till 
they  agreed,  and  might  even  be  carried  around  the  circuit  from 
place  to  place  in  a  cart.  But  now  they  are  usually  treated 
leas  severely,  and  in  ordinary  cases  are  allowed  to  go  to  their 
homes  when  the  court  adjourns  for  the  day ;  and  even  when  this 
is  not  permitted,  they  are  provided  with  such  things  as  are  neces- 
sary to  their  comfort  during  their  detention,  being  usually  sent  to 
some  hotel  in  charge  of  an  officer.  K  they  can  not  agree,  the  Disigrecment 
court  will  discharge  them ;  in  which  case  the  whole  trial  goes  for 
nothing  and  the  case  roust  be  tried  again  before  another  jury. 

If  the  jury  agree,  they  return  to  the  court  and  announce  their   Annoonce- 

ment  of  tho 

verdict  by  the  mouth  of  their  foreman.     Either    party,    however,      vordict. 

has  a  right  to  have  the  jury  polled,  that  is,  to  have  each  juryman 

asked  separately  whether  he   agrees    to  the  verdict.      The  verdict 

is  either  general  or  special.     A  general  verdict  in  criminal  cases  is     Oenorai 

simply  that  the  accused  person  is  guilty  or  not  guilty ;  in  dvil  cases 

it  is  a  verdict  simply  for  the  plaintiff  or  for  the  defendant,  with  a 

statement  of  the  amount  of  dame^es.  if  damages  are  siven.     In  a     specmi 

o     '  o  o  verdict. 

special  verdict  the  jury  state  at  large  such  facts  as  they  find  to 
have  been  proved,  and  leave  it  to  the  court  to  decide  on  those 
facts  for  which  party  judgment  should  be  given.     A  verdict  subject  verdict  su^- 

ject  to  tho 

to  the  opinion  of  the  court   on  a    special   case  is  where  the  jury    opini.uof 

"^  '^  "^      •'      the  courr. 

find  generally  for  the  plaintifi',  but  add  a  special  finding  of 
certain  facts  with  a  proviso  that  if  on  those  facts  the  court  thinks 
that  the  verdict  should  be  for  the  defendant,  it  may  be  so  entered ; 
then,  the  court  having  passed  upon  the  question,  a  general  verdict 
is  entered  for  one  party  or  the  other,  the  special  finding  not 
going  upon  the  record  as  an  ordinary  special  verdict  does. 

1058.  The  history  of  what  is  done  at  the  trial  is  added  in  Thopo.«fc4. 
England  to  the  nisi  priua  record,  and  is  sent  back  to  the  derk 
of  the  court  to  be  by  him  inserted  in  the  record  of  the  case.  This 
history  begins  with  the  statement  that  *'  afterwards ''  the  parties 
appeared  at  the  time  and  place  of  trial,  from  which  it  is  known 
as  the  postea.  This  is  sent  back  by  the  had  of  the  successful 
party ;  so  that  to  give  the  postea  to  a  party  means  to  decide  in 
his  favor. 

1059*     If  ftt  any  time    in  the   course  of  the  trial  the  jndpje  Er-or^  f^f  ti.© 
commits  any  error,  for  instance  if  he  miproperly  accepts  or  rejects 
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a  juryman  who  is  challenged  or  any  evidence  offered  hy  either 
party,  or  if  he  charges   the  jury   incorrectly,    the  party  preiudioed 

Exccptiona.  by  the  erroneous  ruling  should  at  once  except  to  it,  that  is,  call 
the  attention  of  the  judge  to  it  in  order  that  he  may  hare  an 
opportunity  to  correct  it,  and  declare  that  he  excepts  or  objects 
to  it.      If  he  does  not  except,  he  is  presumed  to  acquiesce  in  the 

wh-t  maj  be  ruling  and  can  not  afterwards  complain  of  it.  But  a  decision  of 
the  judge  in  a  matter  as  to  which  he  has  a  discretionary  authority 
generally  can  not  be  excepted  to  or  reviewed  elsewhere,  but  is 
final,  e.g,  in  most  cases  a  refusal  to  grant  a  postponement  of  the 
trial  at  a  party's  request. 

Pro-opdinjrs  1060.     After  a  trial  the  judgment  could  not  at  common  law 

betwpHn    trial  t*  ■% 

audjucig.  be  entered  until  the  foUowimr  term.  Between  the  verdict  and 
the  judgment,  or  at  present  in  the  United  States  even  after 
judgment,  the  party  against  whom  the  verdict  was  ^ven  has  an 
opportunity  to  make  various  motions,  the  effect  of  which  if  successful 
will  be  to  prevent  judgment  against  him.  Such  motions  are  of 
two  classes,  (I)  for  matters  apparent  upon  the  record,  and  (2)  iar 
matters  dehors  or  extrinsic  to  the  record. 
Motion  in  Of  the  flrst  kind  is  a  motion  in  arrest   of  judgment,    which 

jadgmeCt.  is  au  application  to  the  court  by  the  defendant  after  a  verdict 
against  him  to  arrest  or  stop  the  judgment  that  would  regularly 
be  entered  for  the  plaintiff,  on  the  ground  that  the  declaraticm 
varied  from  the  writ  or  that  it  was  not  sufficient  in  law.  Such 
a  motion  can  be  made  only  for  some  defect  in  the  declaration 
for  which  the  defendant  might  have  demurred  to  it  in  the  first 
placo.  But  as  a  defendant  was  formerly  not  allowed  both  to 
demiu-  and  plead,  if  he  thought  that  he  had  a  good  defence  both 
on  the  facts  and  the  law,  he  would  usually  first  plead,  and  then 
Vot  for  de-  if  bcateu  on  his  plea,  resort  to  this  motion.      But  such  a  motion 

fects  of  form. 

will  not  avail  for  any  mere  defect  of  form,  nor  even  for  a 
defect  of  substance  if  that  consisted  merely  in  the  omission  to 
state  some  fact  which  the  plaintiff  actually  proved  at  the  trial 
and  without  the  proof  of  which  the  verdict  could  not  have  been 
rendered.  Such  defects  are  said  to  be  cured  by  the  verdict. 
Costa.  Also  the  party  who  moves  in  arrest,  even  if  successful,  must  still 
pay  costs,  because  he  ought  to  have  demurred  in  the  first  place 
and  saved  the  expense  of  a  trial 
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A  motion  for  judgment  non  obstante  veredicto  is  veiy  similar  Judgment 
to  a  motion  in  arrest.  It  may  be  made  where  one  party,  attempt-  wedicto, 
ing  in  his  pleading  to  confess  and  avoid  his  opponent's  previous- 
pleading;  does  not  allege  a  matter  sufficient  to  avoid  it ;  in  which 
case,  even  though  the  facts  allied  by  him  are  found  by  the  jury 
to  be  true  and  a  verdict  on  the  issue  of  their  truth  has  been 
given  in  his  favor,  still  he  ought  not  to  have  judgment,  because  he 
has  confessed  the  truth  of  his  adversary's  previous  allegations  and 
has  set  up  nothing  sufficient  against  them.  Here  too  the  plea 
in  confession  and  avoidance  ought  rather  to  have  been  demurred 
to. 

When  by  the  mistake  of  the  pleaders  the  issue  has  been  Bepieader. 
joined  on  some  point  which  is  wholly  immaterial,  so  that  even 
after  that  point  had  been  decided  by  the  verdict  the  court  can 
not  know  for  which  party  it  ought  to  give  judgment,  as  if,  for 
instance,  in  an  action  against  an  executor  on  a  contract  made  by 
his  testator  he  pleads  that  he  himself  made  no  such  contract,  a 
motion  for  a  repleader  is  proper,  and  the  court  wiD  order  the 
parties  to  plead  anew,  beginning  ^t  the  point  where  the  mistake 
occurred. 

A  motion  for  a  new  trial  is  made  for  some  cause  that  does  New  trioL 
not  appear  upon  the  record,  e.g,  for  some  error  committed  by  the 
judge  at  the  trial  to  which  the  party  making  the  motion  duly 
excepted  at  the  trial  or  for  misconduct  of  a  juryman,  or  if  the 
verdict  or  the  amount  of  damages  awarded  is  so  plainly  wrong 
and  unsupported  by  the  evidence  as  to  raise  a  violent  presumption 
that  the  jury  have  been  influenced  by  passion  or  prejudice  or  have 
fallen  into  some  serious  error.  If  there  is  room  for  any  reas- 
onable doubt  about  the  matter,  the  court  will  not  grant  a  new 
trial  merely  because  it  thinks  the  verdict  wrong;  the  error  must 
be  gross  and  plain.  Nor  will  a  new  trial  be  granted  even  for 
undoubted  ^rror,  if  the  court  is  satisfied  that  notwithstanding  the 
error  substantial  justice  has  been  done.  It  may  also  be  granted 
on  the  ground  of  newly  discovered  material  evidence  which  the 
party  could  not  by  the  use  of  due  diligence  have  discovered  in 
time  to  use  it  on  the  trial. 

All   these   motions   are    made    to    the    court    in    banc.     If  PnusUee  on 

sooh  motiona* 

the  ground  of   the    motion    does    not    appear    upon   the  record. 
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Bale  nm. 


Bule  made 
absolute  or 
ditichiirged. 


Judguicut. 


Discontiu- 
uancc. 


Rttraxit. 


NouBtiit* 


Voluutnry 
uoiiiiuii. 


Ordering  a 

UOUriUlt. 


Judgment  on 

discontin- 

nance,  ittroAit 

or  uouauit. 


and  is  within  the  knowledge  of  the  trial  judge,  as  where  it  oonsists 
in  a  ruling  by  him  or  an  alleged  error  in  his  chai;ge  to  the 
jury,  he  makes  a  certificate  stating  the  facts;  if  it  is  not 
Avithin  his  knowledge,  as  in  the  case  of  misconduct  of  a  juror  in 
the  jiu*y  room,  the  facts  cu-e  presented  in  affidavits  made  by 
persons  who  have  knowledge.  On  the  motion  being  made  the 
court  makes  a  rule  nisi,  or  a  rule  to  show  cause,  t .e.  a  conditiona] 
order  that  the  motion  shall  be  granted  unless  (nisi)  on  a  day 
fixed  the  other  party  shows  cause  why  it  should  not  be.  On 
that  day  the  parties'  counsel  appear  before  the  court  and 
argue  the  point,  and  the  court  either  makes  the  rule  absolute, 
t.e.  makes  an  order  granting  the  motion,  or  discharges  the  rule, 
I.e.  denies  the  motion. 

1061.  If  the  verdict  is  not  set  aside  in  some  one  of  the 
ways  above  mentioned,  judgment  is  given  according  to  the 
verdict.  But  in  some  cases  judgment  may  be  given  without  a 
verdict.  A  discontinuance  is  where  the  plaintiff  has  failed  to 
appear  or  take  any  necessary  step  in  the  suit  at  the  proper  time. 
A  retraxit  differs  from  a  discontinuatice  in  that  it  is  the  deliberate 
voluntary  withdrawal  of  his  suit  by  the  plaintiff,  whereas  a  dis- 
continuance may  be  due  to  mere  carelessness  or  accident.  Under 
the  old  law  it  was  necessary  for  the  plaintiff  to  be  present  in 
court  in  person  or  by  attorney  when  the  verdict  was  announced, 
in  order  that  he  might  answer  for  the  amercement  due  from  him  to 
the  king  if  he  failed  to  maintain  his  case.  If  on  being  called  he  was 
not  present,  he  was  said  to  be  nonsuited,  and  the  case  was  dismis- 
sed. Therefore  sometimes  when  he  perceived  that  he  had  failed  to 
prove  his  case  he  would  intentionally  stay  away  and  permit  him- 
self to  be  called  pr  nonsuited.  The  practice  has  been  recently 
introduced  by  statute  for  the  court  to  order  a  nonsuit  as  soon  as 
the  plaintiff  has  rested  his  case,  without  the  defendant's  putting 
in  any  evidence,  when  the  court  is  satisfied  that  the  plaintiff  has 
so  entirely  failed  to  prove  his  case  that  a  verdict  for  him  if  given 
would  have  to  be  set  aside,  in  which  case  it  would  simply  be  a 
waste  of  time  for  the  court  to  go  on  and  hear  the  defendant's 
side  of  the  case.  A  motion  for  a  nonsuit  has  taken  the  place 
of  the  old  demurrer  to  evidence.  On  a  discontinuance,  retraxit 
or  nonsuit  judgment   \&    rendered   for  the  defendant ;  but  as  no 
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decifiion  has  been  made   on  the    istme   involved   in  the  enit,  that 

does  not  become  rea  adjudica,  bat  the  plaintiff  is  at   liberty   to 

bring  another  action  for  the  same  cause,  so  that  such  a  judgment 

is  less  unfavorable  to  the  plaintiff  than  a  judgment  on  the  merits, 

for  which  reason  a  plaintiff  sometimes  suffers  a  nonsuit  voluntarily 

when  he  finds  that  for  some  cause,  e,ff,  absence  of  his  witnesses, 

he  can  not  succeed   in  his   action    but   thinks   that  he   might  do 

better   another   time.     If  the   defendant    on   his    part  omits  to     n^cauit. 

appear  or   do   any   act   at  the  proper  time,  he  is  said   to  make 

default,   and  judgment   is   given   against   him   by   default.    This  •^"^'Jji  *" 

judgment,   unUke  one  on  a  nonsuit,  is   conclusive,   the    defendant 

being   taken    to   have    confessed   the   plaintiff's   right;    otherwise 

the  defendant  might   put    off  the  plaintLFs  recovery  indefinitely 

by   repeated    defaults.      If  a  discontinuance,  nonsuit  or  default  is    Cy«-r.:Qya 

suffered   by   inadvertence  or   accident,    the  court  on  motion  .will     default. 

usually  open  it  and  resucitate  the  case  on  just  terms,  and  permit 

it  to  be  tried. 

1062.  A  judgment  may  also  be  rendered  against  a  party   confcsMon 
by    his    own    consent,    in     which    case    he    is    said    to    confess  °  **  ^°^^ 
judgment.      Such    a    consent    may    be    given    by    an    agent    or 
attorney   appointed   for   that   purpose    by  a  deed.      A  power   of 
attorney   to   confess  judgment  is  called   a   cognovit   actionem,  or  * 
simply   a  cognovit.     It   is   a  very  common   form  of  security   for     cognovit. 
a    debt.       The    debtor    appoints    the    creditor    his    attorney    to 
confess  judgment  against  him   for  the   amount   of  the   debt  if 

it  is  not  paid  when  it  fells  due,  by  which  the  delay  and 
expense  of  a  suit  is  avoided.  If  the  creditor  makes  an  improper 
use  of  the  cognovit,  the  court  on  the  motion  of  the  debtor  will 
vacate  the  judgment  or  stay,  i.e.  stop  or  forbid,  its  enforce- 
ment, and  may  even  punish  the  creditor  as  for  a  contempt  of 
court. 

1063.  Judgments  are  either  interlocutory  or  finaL     A  final   Final  jud«. 

nient. 

judgment  is  one  which,  unless  it  is  reversed   upon   appeal   or  set 

aside  on   motion,   finally   determines   and   disposes   of  the  entire 

action.     This  is  the  ordinary  kind  of  judgment.    An  interlocutory  iBteriocntory 

judgment  is  one  that  is  given  at  an  earlier   stage   in  the  action, 

deciding  some  particular  question,  but   leaving  further  proceedings 

still  to  be  had  for  a  fnll  disposal  of  the  case.     Thus  a  judgment 
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in  an  action  of  account  that  the  defendant  do  account,  after 
which  the  account  is  to  he  taken  before  auditors,  is  an  interlocutory 
judgment,  so  is  a  judgment  for  the  plaintiff  on  a  demurrer  in 
an  action  for  unliquidated  damages,  the  amount  of  the  damages 
not  yet  being  known. 

Assesfltnent  When  after  an  interkx^tory  judgment  the  amount  of  dam- 

ages remains  to  be  ascertained,  this  may  be  done  by  the  court 
Inquest,  itsclf  with  the  assistance  of  a  jury,  or  in  some  of  the  United 
States  without  a  jury,  in  the  form  of  an  ordinary  larial,  which 
IB  called  an  inquest  or  hearing  in  damages.  But  in  most 
places   the   court   will   not  take   the   time    to   do  this;   and    the 

Writ  of  ad   usual   practice  is  to   issue  a  writ   of  inquiry,    or   ad  quod  dam- 

{uod  danMittn, 

num,  directed  to  the  sherifi,  ordering  him  to  summon  a 
jury,  inquire  into  the  amount  of  damages  and  report  them 
to .  the  court  A  trial  on  the  question  of  damages  is  then 
had   before    the   sheriffs  jury,    the   sheriff  or    his  deputy  presid- 

Damai^Mon  iug  iu  placo  of  the  judge.  When  the  defendant  makes  de- 
fault it  is  also  often  necessary  before  entering  any  judgment 
to  take  an  inquest  or  issue  a  writ  of  injury  to  ascertain 
the  amouQt  of  the  damages.  By  his  default  the  defendant 
admits  that  the  plaintiff  has  a  cause  of  action  against  him 
and  is  entitled  to  recover  some  damages,  but  not  the  amount  of 
the  damages. 

Docketing  A  judgmcut   whcu    entered   is    docketed,    that    is,    an    ab- 

stract of  it  is  entered  in  a  book  called  a  docket,  and  it 
then    become    a   lien   on   land    as   already   deacribed.^^    The  re- 

jadgment  cord  of  the  wholc  casc,  including  the  final  judgment,  is 
often  called  the  judgment  roll.  It  is  written  out  or  enrolled 
by  the  clerk,  formerly  on  parchment,  after  the  entry  of  the 
judgment  from  memoranda  kept  by  him  during  the  pro- 
ceedings, and  the  roll  is  preserved  in  the  archives  of.  the  court. 
At  common  law  it  could  not  afterwards  be  altered  or 
amended. 
Oosto.  1064.    By  various  statutes  ancient  and  modern  the  successful 

party  is  entitled  to  recover  from  the  other  the  costs  of  the  suit, 
which  are  inserted  in  the  judgment.     These  are  certain  allowances 

17  See  2  658. 
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of  money  to  defray  the  expenses  of  the  suit.  They  are  usually 
fixed  by  statute^  but  are  sometimes  to  some  extent  left  to  the 
discretion  of  the  court.  The  successful  party  makes  up  a  bill  of 
costs,  and  if  the  parties  can  not  agree  upon  the  items  and  amounts, 
it  is  taxed  or  settled  by  the  clerk,  or  by  a  judge  if  the  clerk's 
taxation  is  unsatisfactory  to  either  party. 

1065.  Appeals   in   the   proper  sense  were   unknown  to  the    Appeals 
common  law;   but  there  were  certain  proceedings  partaking  more 

or  less  of  the  nature  of  appeals. 

A  writ  of  deceit  was  a  proceeding   formerly   in   use   in    the  writ  of  deceit. 
court  of  Common  Pleas,  but  now    abolished,    to    reverse    a  judg- 
ment for  the  possession  of  lands  or  tenements  obtained  by  fraud 
or  deceit. 

A  writ  of  audita  querela  lay  where  after  the  judgment  Audita qwirda. 
some  new  fact  had  arisen  by  reason  of  which  the  judgment  ought 
not  to  be  enforced,  though  it  still  stood  undischaiged  of  record ; 
for  instance  if  the  parties  had  made  an  accord  and  satisfaction. 
The  writ,  which  was  an  original  writ  from  Chancery,  was  directed 
to  the  court  that  rendered  the  judgment.  It  stated  that  the 
complaint  of  the  defendant  had  been  heard,  and  then,  setting 
out  the  matter  of  the  complaint,  ordered  the  court  to  summon 
the  parties  before  it,  and  having  heard  their  allegationa  and 
complaints,  to  cause  justice  to  be  done  between  them.  K  sufficient 
grounds  for  so  doing  appeared,  the  court  would  order  the  judgment 
to  be  dischaiged  of  record.  But  at  present  the  relief  can  gene- 
rally be  given  by  the  court  upon  a  mere  motion,  so  that  this 
writ  has  fallen  into  disuse. 

1066.  A  writ  of  error  is  the  general  conmion  law  method  wnt  of  error. 
of  reversing  erroneous  judgments.    It  lies  only  to  correct  errors  of 

law ;  a  wrong  decision  on  a  question  of  fact,  e.g.  an  incorrect  verdict, 
generally  can  not  be  corrected  at  all,  except  by  granting  a  new 
trial  as  has  been  explained,  the  law  considering  that  an  appeal 
from  one  jury  to  another  jury  would  be  futile,  the  second  jury 
being  no  more  likely  to  decide  correctly  than  the  first.  The  writ  Enore  appa- 
lies  for  errors  apparent  upon  the  record,  and  in  ancient  times  could  record. 
be  had  for  any  error,  even  for  a  mere  mistake  of  the  clerk  in 
making  up  the  record,  the  law  not  permitting  a  record  to  be  altered 
when  once  made  up  and  enrolled.      But  in   modem   times   such 
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mistakes  are  amendable  on  motion  by  order  of  the  oonrt,  and 
writs  of  error  are  confined  to  cases  of  actual  error  in  the  court's 

Frocednra  dedsions,  A  proceeding  in  error  is  in  form  a  new  action 
*'~''  began  in  the  higher  court  by  the  party  against  whom  the  judg- 
ment has  been  rendered  below,  who  is  called  the  plainti£P  in 
error.  It  is  begun  by  an  original  writ,  directed  to  the  judges  of  the 
court  that  rendered  the  judgment  complained  of,  commanding  them 
to  send  the  record  to  the  higher  court  for  the  purpose  of  having  the 
error  corrected.  To  this  writ  the  judges  make  a  return  contain- 
ing a  complete  copy  of  the  record,  and  send  this  with  the  writ 
to  the  higher  court.  The  .other  party,  called  the  defendant  in 
error,^  is  then  summoned  to  appear  in  the  higher  court  and 
hear  read  the  record.  The  plaintiff  in  error  makes  a  declaration 
in  error,  which  however  differs  fix)m  an  ordinary  declaration  in 
containing  not  a  statement  of  facts  but  an  assignment  of  errors, 
that  is  a  specification  of  the  points  in  which  the  error  is 
alleged  to  consist,  which  must  appear  upon  the  record  itself. 
The  defendant  pleads  that  there  was  no  error.  Thus  there 
is  raised  an  issue  of  law,  after  hearing  argument  on  which 
the  court  gives  judgment  affirming  or  reversing  the  judgment 
of  the  court  below. 

Krronnot  1067*    But    thoro    are    many   errors    which   may    be    com- 

apparent  on 

the  record,  mittcd  by  the  court  below  which  would  not  regularly  appear  upon 
the  record.  Such  are  most  erroneous  decisions  of  the  judge  on 
a  trial  with  a  jury.  The  record  of  the  trial  contains  only  the 
date  and  place  of  the  trial  and  the  verdict ;  it  does  not  contain  the 
evidence,  the  rulings  of  the  court  at  the  trial  nor  the  judge's  chaige 
to  the  jury.  To  enable  these  errors  to  be  reached  and  corrected 
by  a  writ  of  error,  the  party  prejudiced  by  the  erroneous 
decision,  if  he  duly  excepted  to  it  at  the  time,  is  permitted 
Bill  of  to  prepare  a  bill  of  exceptions,  containing  his  exceptions  and  so 
much  of  the  history  of  the  trial  and  the  evidence  as  is  neces- 
sary to  explain  the  exceptions,  which  bill  having  been  allowed, 
that  is,  certified  to  be  a  true  account    of  what   took   place,   and 

IS  If  the  writ  of  error  is  brought  by  the  defandant  below,  the  nam^ 
of  the  parties  below  will  be  reversed  in  the  title  of  the  proceedings  ia 
error,  thus  the  case  of  Smith  vt.  Jones  in  the  court  below  will  become 
Jones  w.  Smith  in  error. 
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sealed  by  the  judge,  is  annexed  to  the  record  and  sent  up  with 
it  to  the  higher  court  on  the  writ  of  error.  Thus  by  means  of 
a  writ  of  error  any  dedsion  upon  a  point  of  law  made  by  the 
court  at  any  stage  of  the  action  can  be  brought  for  review 
before  the  appellate  court 

1068.  There   is   also    another   writ   of   error   to   reverse  a  writ  of  emw 

.     t  J      1?  /•  •  11    coram  fuhi$^ 

judgment  on  some  ground  of  tact  not  appeanng  upon  the  record 
and  not  embraced  in  the  issue  passed  upon  by  the  jury,  but 
whose  existence  makes  the  judgment  voidable,  as  for  instance  if 
the  defendant,  being  an  infant,  has  appeared  by  his  attorney 
instead  of  by  his  guardian.  This  writ  is  brought  in  the  same 
court  that  rendered  the  judgment,  because,  the  fact  never  having 
been  brought  to  the  attention  of  the  court  before,  and  not  hav- 
ing been  passed  upon  by  it,  that  court  has  been  guilty  of  no 
error,  so  that  there  was  no  inconsistency  in  asking  it  to  reverse 
its  own  judgment.  This  writ  was  called  a  writ  of  error  coram 
nobis  in  the  King's  Bench,  or  coram  vobis  in  the  Common  Pleas, 
because  the  record  is  stated  to  remain  before  us  (the  King)  or 
before  you  (the  judges)  and  is  not  removed  to  a  higher  court. 

1069.  A  judgment  of  a   court    not  of  record  can    not   be    artMwwi 
reviewed    upon    a    technical   writ   of  error,    because    there  is  no 
record  to  be  sent  up.      But    a  writ  of  false  judgment  or  in  later 

times  of  certiorari,^^  was  used  with  the  same  practical  effect. 

1070.  A   judgment   of  a  court  of  common  law  is  enforced   Exeoattoiu 
by  a  writ  of  execution.      This   is  a  judicial  writ,  or  final  process, 
directed  to  the  sheriff  and   commanding   him   to    carry  the  judg- 
ment into  effect.    It  is  issued  by  the  clerk  of  course,  without  any 
special  order  of  the  court.     But  after  the  lapse  of  a  certain  time 

from  the  rendition  of  the  judgment  an  order  of  the  court  is 
necessary,  because  it  is  supposed  that  a  judgment  which  has  been 
suffered  to  lie  for  a  long  time  unenforced  may  have  been  in  some 
way  satisfied.  This  period  is  usually  from  three  to  five  years. 
The  ludgment  creditor  must  then,  if  he  wishes  for  execution,  take    Bevivaiof 

.  .  Judgment 

out  a  writ  of  scire  /anas  or  some  equivalent  process,  ordering 
the  judgment  debtor  to  show  cause  why  an  execution  should  not 
be  issued.  If  no  reason  to  the  contrary  is  shown,  the  court  will 
<rrant  the  execution.     This  is  called  reviving  the  judgment. 

19  See  2  936.  "~ 
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The  most  important  kinds  of  executions  are  the  following. 

BdbertjaeioM,  1071.     A  judgment    for   the    recovery   of  land   is  enfoiced 

by  a  writ  of  habere  facias  aeizinam  or  habere  factas  possessionemf 
accordingly  as  the  estate  recovered  by  the  plaintiff  is  freehold 
or  not,  under  which  the  sheriff,  by  force  if  necessary,  expels 
the  intruder  and  puts  the  plaintiff  into  possession  of  the  land. 

W"2^  1072.     On   a   judgment   for   money   only,    if  it   is   a    case 

where  imprisonment  of  the  defendant  is  permitted  and  in  which 
the  mesne  process  might  have  been  a  capias  ad  respondendum 
or  some  equivalent  writ,  a  writ  of  capias  ad  satisficiendum 
(ca.  sa.)  is  available  as  final  process,  under  which  writ  the 
defendant  is  arrested  and  imprisoned  till  he  pays  the  judgment. 
This  was  regarded  as  the  ultimate  remedy  of  the  law,  so  that 
if  the  defendant  were  once  taken  in  execution  under  it  no  exe- 
cution could  afterwards  be  issued  against  his  property,  and  if  the 
plaintiff  once  released  him  from  prison  he  could  not  afterwards 
arrest  him  again.  But  by  statute  iu  later  times  execution  against 
the  defendant's  property  may  be  had  in  some  case«,  if  the 
imprisonment   fails    to    coerce    the    defendant    into    paying.      A 

jaQ  limit!,  certain  dlBtrict  is  marked  off  around  the  jail,  known  as  the  jail 
limits.  If  a  debtor  imprisoned  on  civil  process  gives  security 
to  the  sheriff  never  to  go  out  of  the  limits,  he  may  be  per- 
mitted to  live  there  instead  of  being  actually  confined  in  the 
jail.      K  he    does   go  out  of  the  limits,  the  sheriff  is  responsible 

Beienseof  as  for  au  cscapc.  By  the  old  law  a  person  might  be  imprisoned 
for  life  if  unable  to  pay  a  judgment  obtained  against  him. 
But  in  modem  times  this  came  to  be  thought  cruel,  and  pn>- 
vision  has  been  made  by  statute  for  his  release,  either  by  his  going 
through  bankruptcy,  giving  up  all  his  property  to  his  creditors, 
or  by  taking  the  "poor  debtor's  oath"  that  he  has  no  property 
available  to  pay  the  debt.  In  some  of  the  United  States  the 
period  for  which  a  judgment  debtor  can  be  held  in  prison  is 
absolutely  limited  by  statute.  If  he  is  freed  from  prison  v.ithout 
payment  in  any  manner  except  by  the  consent  of  the  creditor, 
the  debt  is   not  discharged.      If  the    defendant   has   given    bail 

Liability  ot  to  the  actiou,  and  the  sheriff  can  not  find  him  to  arrest  him 
on  the  ca.  sa.,  and  returns  non  ebt  inventus,  his  bail  are  ras- 
ponsible  for  the  debt  unless  they  produce  him,  and  may  be  com- 
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peDed  by  an  action  of  debt  on  the   bail  bond   or   by   a   writ   of 
scire  facias  to  pay  the  judgment. 

A  ca.  sa.   or  any   execution   for   money   may   also   be   had  EzeeaMou  tn 
against   a   plaintiff  against   whom   a  judgment   has   been  given 
for  oofits. 

1073.  K  fieri  facias    ifi»/a,)   is   an    execution  command-   Fieri /octat. 
ing   the   sheriff  to   cause    to   be    made   out   of  the   goods    and 
chattels  of  the   defendant   the    amount   of  the  judgment.     The 

effect  of  this  in  creating  a  lien  has  akeady  been  mentioned. 
Under  this  writ  the  sheriff  seizes  goods  and  chattels  or  chattels 
real  of  the  defendant  and,  having  first  advertised  them  for  the 
time  and  in  the  manner  prescribed  by  law,  sells  enough  of  them 
at  auction  to  pay  the  judgment  and  the  costs  of  the  execution. 
Certain  property  is  exempt  from  execution.  This  generally  in-  Property  ex- 
cludes necessary  food,  clothing,  fuel  and  household  furniture  of  execution. 
the  debtor  and  his  family,  the  tools  of  the  debtor's  trade,  and 
in  most  places  some  other  things.  If  the  fi./a.  is  returned 
wholly  or  partly  unsatisfied,  subsequent  writs  of  execution  may 
had. 

1074.  Another   species   of   execution    is   a    levari  facias,  Levanfaeia$. 
under  which  the  sheriff  levies  upon    or   seizes    the    goods  of  the 

debtor    and    the    profits    of   his    lands    until    the    judgment    is 
satisfied.     A  writ  of  elegit  is   another   kind  of  execution,    which      ^^9^ 
has  already  been  described.* 

1076.  On  debts  by  statute  merchant  and  statute  staple**  Extent. 
and  in  some  other  cases  by  statute,  an  extent,  or  eodendi  facias, 
is  allowed.  The  sheriff  arrests  the  defendant  and  imprisons 
him  as  on  a  ca.  «a.,  and  also  seizes  his  goods  and  all  his  land, 
has  them  appraised  at  their  fiiU  or  extended  value,  and  deUvers 
them  to  the  plaintiff,  the  goods  absolutely,  the  land  till  the 
rents  and  profits  have  paid  so  much  of  the  debt  as  the  goods 
do  not  pay. 

1076.    At  common  law  freehold  land   could   not,  for  feudal  Ezeoations 
reasons,  be  taken  from  the  tenant  to   satisfy   a  money  judgment 
against  him ;    only   the    temporary   possession   or   the   rents   and 
profits  conld  be  taken   as   above  described.      But   in   the   United 


»  See  2  545.  *&  See  9  545. 


758 


FBIVATE  LAW. 


of  l«Ty 


InUTMt  on 
jndgmsnia. 


Bales  of 
oonrt. 


JiotLOfDM, 


Qnestloiui 

of  fact  on 

motion!. 


Ifotloo  of 
motion. 


States  it  has  always  been  allowed  to  take  the  land  itself,  either 
under  one  of  the  above  mentioned  writs  or  under  what  was 
called  simply  a  writ  of  execution  having  no  specific  name.  The 
land  was  either  sold,  or  appraised  and  enough  of  it  set  off  to 
the  plaintiff  to  satisfy  his  claim,  the  practice  being  different  in 
different  states. 

1077.  Under  all  kinds  of  executions  the  expenses  of  the  levy, 
including  the  sheriff's  fees,  and  those  of  the  jaiW  if  the  defendant 
is  arrested,  the  expenses  of  appraisal  and  sale  and  the  care 
of  the  property  while  in  the  sheriff's  hands,  are  to  be  added  to 
the  judgment,  the  plaintiff  being  in  the  first  instance  responsible 
for  them  to  the  sheriff.  Interest  is  also  payable  on  the  judgment 
from  the  date  of  its  rendition. 

1078.  The  expression  rule  of  court  has  two  meanings. 
(1)  A  rule  in  the  ordinary  sense,  a  general  regulation  made  by 
the  court  as  to  the  conduct  of  business  before  it.  Eveiy  court  has 
authority  to  make  such  rules.  (2)  A  specific  order  of  the  court 
made  in  the  course  of  an  action  or  other  proceeding,  e.g.  a  rule 
nisi  on  a  motion  for  a  new  trial.**  A  motion  is  a  request  to  the 
court  to  make  such  an  order  or  rule  <»'  to  do  some  act.  If  the  facts 
on  which  the  motion  is  based  are  not  within  the  knowledge  of  the 
court  or  apparent  from  the  record,  it  is  generally  necessary  for  the 
party  making  the  motion  to  prepare  affidavits"  showing  the  facts. 
The  party  against  whom  the  motion  is  made  may  also  present 
affidavits.  If  the  affidavits  conflict,  the  court  may  dedde  the 
oont2t)verted  point  on  the  affidavits  themselves,  or,  if  not  satisfied 
which  statement  is  true,  may  call  witnesses  or  appoint  a  referee 
to  examine  the  matter  and  report  the  facts  to  the  court,  or 
may  even  order  a  trial  by  jury,  though  that  is  very  seldom  done. 
Unless  the  necessity  for  the  motion  arises  suddenly  while  the 
parties  are  before  the  court,  as  for  instance  in  the  case  of  a 
motion  made  when  a  case  is  called  for  trial  to  postpone  the  trial 
because  a  witness  who  has  been  summoned  has  failed  to  appear, 
it  is  usually  necessary  to  give  notice  to  the  adverse  party  before- 
hand of  the  time  and  place  of  the  motion,  because  generally 
both  parties  have  a  right  to  be   heard   before   an  order  is  made* 


^  See  i  1060. 


See  i  1098. 
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Somedmes  instead  of  the  moving  party  himself  giving  such  notice,  order  to  to 
the  ooort  or  a  judge  makes  an  order  that  the  adverse  party  appear 
before  the  court  on  a  certain  day  and  show  cause  why  the  motion 
should  not  be  granted,  as  was  done  at  common  law  on  a  motion 
for  a  new  trial.  There  are  some  orders,  however,  which  are 
granted  ex  parte,  that  is,  without  any  notice  to  the  adverse  Bmvaru 
party;  but  in  such  case  the  latter  party  always  has  a  right  to 
move  the  court  to  vacate  the  order^  which  latter  motion  is  mado 
on  sotioe  and  a  hearing  is  had. 
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PLEADING  AND  EVIDENCE. 

1079.  After  the  introduction  of  written  pleadings  the  science 
or  art  of  pleading  was  elaborated  and  systematized.  If  the  plaintiff 
has  more  than  one  cause  of  action  against  the  defendant  proper 
to  be  prosecuted  under  the  same  writ,  that  is,  in  the  same  form 
of  action,  for  instance  two  separate  debts  car  two  trespasses,  he 
may  if  he  chooses  include  them  all  in  the  same  action  instead 
of  being  obliged  to  bring  separate  actions  for  them.  In  that 
case  he  inserts  a  separate  count  or  statement  in  his  declaration 
for  each  cause  of  action.  From  this  arose  the  practice  of  stating 
the  same  cause  of  action  in  various  ways  in  different  counts, 
so  that  if  the  plaintiff  fails  in  the  proof  of  one  he  may 
succeed  upon  another.  For  instance  in  an  action  for  the  price 
of  goods  sold  the  plaintiff  might  allege  in  one  count  that  the 
defendant  bought  goods  of  him  for  the  agreed  price  of  £20,  and 
then,  if  he  was  not  sure  of  being  able  to  prove  any  agreement 
as  to  price,  he  might  add  another  count  alleging  that  the  defen- 
dant bought  other  goods  (referring  in  fact  to  the  same  goods, 
but  describing  them  as  others  so  as  to  appear  to  be  suing  for 
a  different  debt)  and  agreed  to  pay  for  them  as  much  as  they 
were  reasonably  worth,  quantum  valebant,  and  that  they  Were  rea- 

Tbe  common  souably  worth  £20.      Counts   in    indebitatus  aaaumpsit  for  ^^oods 

counts  iu  ,  I'll 

oMumprit.  sold,  work  and  labor,  money  paid,  money  had  and  received  and 
account  stated,^  being  of  very  frequent  use  and  often  combined 
in  one  declaration,  are  known  in  the  United  States  as  the 
common  counts  in  assumpsit  or  simply  as  the  common  counts. 

1080.  A  demiurer  is  either  general  or  special.  A  geneml 
demurrer  is  used  when  the  declaration  is  bad  in  substance.  It 
consists  of  a  general  statement  that  the  declaration  is  not 
sufficient  in  law  and  a  request  for  judgment  upon  it.     When  the 

Special de.  dcfcct  in  the  declaration  is  merely  formal,  as  for  instance  at  com- 
mon law  when  ii  did  not  mention  the  time  or  place  of  the  com- 


General  de- 
murrer. 


miirrer. 


t  See  2  927. 
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miBsion  of  the  wrong  although  showing  that  a  wrong  had  been 
committed,  the  demnirrer  must  be  special,  pointing  out  the  exact 
defect  in  the  declaration  on  which  the  defendant  relies.  The 
office  of  a  demurrer  is  merely  to  indicate  defects  in  the  declara- 
tion ;  it  must  not  contain  any  statements  of  additional  facts  or 
any  denial  of  any  of  the  plaintiflPs  allegations.  By  demurring  the  ^d^^^^"^,)'^ 
defendant  admits  for  the  purposes  of  the  action  that  all  the  material 
statements  in  the  declaration  are  true,  but  this  does  not  prevent 
him  from  disputing  them  in  another  action. 

The    plaintiff  replies    to    the    demurrer   by    a    formal  brief   Joind«rin 

*  '^  •^  demurrer. 

pleading,  called  a  joinder  in  demurrer,  which  simply   asserts  that 

his  declaration  is  sufficient.    Thus  an  issue  of  law  is  reached  be-  iMu»of  law. 

tween   the   parties,    a    proposition,    namely,    that  the  declaration 

is  sufficient,  affirmed  on  one  side  and  denied  on  the  other. 

1081.    If  the  defendant  does  not  demur,  he  must  plead.     A     ^JJJ]^ 
plea  is  either  a  dilatory  plea  or  a  plea  in  bar.     A  dilatoiy  plea  is  one 
which  does  not  answer  the  allegations  in  the  declaration,  but  shows 
^ome  reason  why  the  suit  ought  not  to  go  on.     It  is  so  called  becaose 
by  it  a  decision  upon  the  real  merits  of  the  case  is  delayed.    Such 
pleas  are  of  three  kinds :  (1)  pleas  to  the  jurisdiction,  showing  that  To  the  jnrii- 
the  court  has  no  jurisdiction  over  the  action,  so  that  it  is  unneces- 
saiy  for  the  defendant  to  answer  the  declaration,    as   where   the 
action  has  been  brought  in  the  wrong  court ;  (2)  pleas  to  the  dis-  of  diaawuty. 
ability  of  the  plaintiff,  showing  that  the  plaintiff  has  no  right  to 
sue,  as  where  he  is  an  outlaw   or   a   fictitious   person ;    and   (3) 
pleas  in  abatement,  which  are  either  to  the  writ  or  to  the  declara-    in  aiMto- 

inent. 

tion,  showing  some  fatal  defect  in  one  of  them  which  does  not 
appear  upon  its  face,  otherwise  a  demurrer  would  be  the  proper 
pleading,  but  needs  to  be  alleged  by  the  defendant,  as  in  case 
of  a  misnomer,  where  the  name  of  a  party  is  wrongly  stated,  or 
that  the  plaintiff  is  dead  or  that  the  writ  has  not  been  properly 
.served  upon  the  defendant.  All  dilatory  pleas  are  sometimes  called 
pleas  in  abatement,  but  not  with  strict  technical  propriety. 

Formerly  if  a  dilatory  plea  was  successfiil.  the  suit  was  dis-   Effeetota 
missed,,  but   at   present   the   plaintiff  is   allowed   to   amend  his        ^  ^"^ 
error,  if  it  is  one    capable   of  being   amended,   such   as   a  mere 
misnomer.      But  such  a   dismissal   does   not  prevent  the  plaintiff 
from  suing  again,  the  real  controversy  not   having  been  decided. 
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Bmpondmd  If  the  plea  is  oyemdedy  an  interlocutoiy  judgment  is  rendered, 
that  the  defendant  answer  over,  respondeat  ouster  ;  and  he  then 
has  to  pnt  in  a  plea  in  bar. 

FiM  in  tar.  1082.     This  latter   sort  of  plea,  also   called   a   plea  to  the 

action  or  to  the  merits,  may  be  either  a  traverse  or  a  plea  id 
General  issue,  confession  and  avoidancc.  What  is  called  the  general  issae  is 
a  traverse  in  a  certain  set  form  of  the  whole  or  a  considerable 
Special  part  of  the  declaration.  A  special  traverse  is  where  the  de- 
fendant selects  some  one  particular  allegation  in  the  declaration 
and  denies  it  verbatim,  A  traverse  concludes  with  the  words; 
''  and  of  this  the  defendant  puts  himself  upon  the  country/'  the 
meaning   of  which   is  that  the  defendant   askes    for   a   trial   by 

Joinder  of  juiy."  A  short  formal  pleading  by  the  plaintiff,  called  a  joinder 
of  issue  or  a  similiter^  declaring  that  the  plaintiff  does  the  same, 
«.e,  demands  a  jury  trial,  concludes  the  pleadings. 

Forme  of  1083.     In  cach  of  the  common  law  forms  of  action  there  is 

general  issue. 

a  particular  form  of  the  general  issue.*   In  real  actions  the  general 
Beai  actions,  issuc  was  nul  tort  (X  nvl  disseizin,  or  on  writs  of  right  that  the 

tenant   had   a  better   right   to  the   land   than   the   demandant. 

In  personal  actions  the  forms  are  as  follows. 
AcHonona  In   au  actiou  upon  a  record,    for   instance  an  action  of  debt 

on   a   judgment   or  recognizance,    the   general   issue  is    nul   tiel 

record,  that  no  such  record  exists  as  the  plaintiff  has  alleged. 
Action  on  a  In   debt   on    a  bond   or  in   covenant   the   form   is   non  est 

deed. 

factum,  under  which  the  defendant  can  set  up  the  defence  that 
he  never  in  fact  executed  any  such  deed  or  that  the  deed 
is  utterly  void,  and  not  merely  voidable.  If  the  defendant 
wishes  to  assert  that  the  deed  is  voidable,  as  for  fraud,  or 
that  the  debt  has  been  paid,  he  can  not  make  these  defences 
under  the  general  issue,  but  must  put  in  a  special  plea  of  fraud 
or  payment. 
Debt  on  lu    debt    ou    a    simple    contract    the    general   issue    is    nil 

simple  con* 

tract.       debet  or  non  detinet,  accordingly  as  the  action  is  brought  in  the 
debet  or  in  the  detinet,  under  which,  because  of  its  generality,  the 

«  See  «  160. 

s  The  old  French  and  Latin  names  giveu  here  are  tho^  by  which 
these  pleas  are  uAually  referred  to.  They  are  the  words  which  ezpreaa 
the  eBBcutial  point  of  the  plea. 
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defendant  may  prove  any  facts  showing  that  he  is  not  indebted 
to  the  plaintiff,  even  the  payment  of  the  debt ;  so  that  in  this 
action  it  was  rare  that  any  other  plea  was  used.  It  was  imder 
one  of  these  pleas  only  that  the  defendant  could  formerly  wage  his 
law,  which  amounted  to  simply  swearing  to  the  truth  of  his  plea. 

In  detinue  the  defendant  may  plead  non  detinei,  which 
means,  not  that  he  is  not  in  fact  detaining  the  property  in 
question,  but  that  he  is  not  wrongfully  detaining  it|  so  that 
the  plea  has  the  same  generality  as  in  debt. 

In  account  the  form  of  the  general  issue  is  that  the  defendant 
has  fully  accounted. 

In    replevin    the   plea   is   non  cepit,  which  is  limited  in  its    BepieviD. 
scope   to   a   denial  of  the  actual   taking   and   does  not  admit  of 
nroof  that  the  taking  was  justifiable. 

In  trespass,  including  ejectment,  and  in  trespass  on  the  case,  Treiipn««aiid 
including    trover,    "not  guilty*'    is   the    general    issue,    which    is 
also  a  very  wide  plea,  but   does   not   extend   to  matters  of  justi- 
fication. 

In  assumpsit  the  general  issue  is  non  CLSSumpsit.  This  A»8ump»it 
in  special  assumpsit  amounts  only  to  a  denial  of  having  made 
any  such  contract  as  the  plaintiff  has  alleged.  Under  it,  however, 
the  defendant  may  show  that,  although  he  promised,  there  was 
no  consideration  for  the  promise,  so  that  it  did  not  amount  to  a 
binding  contract.  But  in  indebitatus  assumpsit,  where  the  con-  indeh;t^tiu 
tract  is  purely  fictitious,  implied  from  the  existence  of  a  debt,  the 
plea  of  non  assumpsit  denies  the  debt,  and  thus  has  the  same 
effect  as  a  plea  of  nil  debet. 

Because  of  the  generality  of  some  of  those  pleas,  the  plain- 
tiff in  many  cases  can  not  tell  what  ground  of  defence  the 
defendant  really  intends  to  rely  upon,  and  is  liable  to  be 
unfairly  surprised  at  the  trial.  This  has  led  to  the  enactment  of 
various  modem  statutes  limiting  the  scope  of  the  pleas  of  nil 
debet,  non  detinet,  not  guilty  and  non  assumpsit  to  matters 
which  are  actually  inconsistent  with  the  truth  of  the  declara- 
tion, or  compelling  a  defendant  to  file  with  his  plea  a  notice 
specifying  his  actual  grounds  of  defence. 

1084.     If  however  the   defendant   can   not  deny   the   tnith  pieaiDconfo*. 
of  the  declaration,  but   intends   to   rest   his   defence   upon   other   avoidance. 


Statntory 
ohangoa. 
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facts  not  mentioned  in  it;  he  must  put  in  a  plea  in  oonfesrion 
and  avoidance.  Such  a  plea  ends  with  a  formal  ofier  by  the 
defendant  to  verify  or  prove  the  facts  allied  in  it.  Spedal 
Special  pleas,  traverses  and  pleas  in  confession  and  avoidence  are  known,  in 
conlradistinction  to  the  general  issue,  as  special  pleas. 
pnrticniar  1086.     There    are     a    few    kinds    of   special    pleas    which, 

special  pleas. 

though  falling  under  one  or  the    other   of  the    two   great  classes 
of  traverses  or  pleas  in   confession    and    avoidance,    are   in   some 
respects  peculiar  and  call  for  mention. 
Estoppel.  K   in    his    declaration    the    plaintiff  has    alleged    any   fact 

which  he  is  in  any  manner  estopped  to  assert,  it  is  not 
enough  for  the  defendant  simply  to  deny  the  allegation.  K  he  does 
so,  the  plaintiff  is  still  permitted  to  prove  its  truth  if  he  can.  It 
is  therefore  necessary  for  the  defendant  to  put  in  a  special 
plea  of  estoppel,  stating  explicitly  the  facts  which  have  created 
the  estoppel. 

jnatiflcation.  A  justification  is  a  plea  which   admits    the  act  charged,  but 

states  facts  showing  that  it  was  not  unlawful,  as  in  an  action 
for  slander  that  the  derogatory  words  were  true.  This  includes 
the  two  pleas  next  to  be  mentioned. 

LONirum  t«tM.  A  plea  of  lucrum  tenementum  is  used  in  an  action   for   an 

injury  to  land.     The  defendant,  if  such  is  the    fact,    pleads    that 

the  land   in    question    was  "his    own    close,    soil,    and  freehold," 

and  that  therefore  he  had  a  right  to  do  the  acts  complained  of. 

sonassauu  A  plca  of  SOU   assault  demesne    is    a    plea   of  self  defence 

demeeiie. 

in  an  action  for  an  assault  or  battery;    that   the   original  assault 
was  on  the  plaintiff^s   part   and   the  defendant  merely  defended 
himself. 
Setoff.  A    set  off  or  counterclaim  is   where    the  defendant   has   an 

independent  cause  of  action  against  the  plaintiff,  of  the  same 
nature  as  the  plaintiff's  claim,  for  which  he  might  have  had 
an  independent  action  against  the  plaintiff,  but  which,  to  save 
the  trouble  of  another  action,  he  sets  up  in  the  plaintiff^s  suit. 
Thus  if  the  plaintiff  sues  for  a  debt  of  $1,000,  and  at  the 
same  time  owes  the  defendant  $  600  on  another  account,  the 
defendant  can  set  off  the  latter  sum,  and  the  plaintiff  will 
get  judgment  for  $  400  only.  Set  off  was  not  permitted  at 
common   law,    but   the    defendant   in  such   a   case  could  go  into 
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8  court  of  equity,  which  would  ascertain  the  amount  due  the  satoSin 
plaintiff  and  injoin  him  from  proceeding  at  law  for  any  larger 
sum.  But  in  modern  times  by  statute  courts  of  law  can  allow 
counterclaims.  Set  off  is  different  from  recoupment.  The  former  Kecoupment. 
consists  of  an  independant  claim ;  the  latter  is  where  the  defen- 
dant seeks  to  reduce  or  defeat  the  plaintiff^s  recovery  by  reason 
of  some  fact  or  circumstance  connected  with  the  transaction  itself 
out  of  which  the  plaintiff's  claim  arose ;  as  for  instance,  where 
in  a  suit  by  the  plaintiff  for  the  price  of  work  done  by  him  for 
the  defendant  the  defendant  asserts  that  the  work  was  so  badly 
done  as  to  be  of  no  value. 

1086.  By  the  common  law  only  one  ground  of  action  could    Duplicity. 
be  contained  in  a  single  count  of  the    declaration,    and    only  one 
defence  could  be  set  up  to  it.     The  defendant  could  not  both  demur 

and  plead ;  and  if  he  pleaded,  he  could  put  in  only  one  plea,  and 
that  must  contain  only  one  ground  of  defence.  The  non-observ- 
ance of  this  rule  constituted  duplicity  in  pleading,  and  made  the 
pleading  bad.  But  the  defendant  might  make  different  answers  to 
different  parts  of  the  plaintiffs  claim ;  for  example  if  the  plain- 
tiff sued  for  £1000,  the  defendant  might  plead  payment  as  to 
£600  and  a  release  as  to  the  remainder;    and  if  the  declaration  pieiistodif. 

feraot  oounts* 

contained  more  than  one  count,  the    defendant    was   allowed  put 

in  a  single  plea  to  all  the  counts  or  to  plead  to  them  separately 

at  his  option.      However  in  modem    times  the  defendant  is  per-  Mod«nirai«. 

mitted  to  make  as  many  different   pleas    as   he  chooses,  and  the 

various  pleas   need   not   be   consistent   with    each  other;  e.g.  he 

may  both  traverse  and  confess  and  avoid  the  same  all^ations  in 

the  declaration.     And  if  he  demurs  unsuccessfully,  he  can  always  pieadioffOTer. 

obtain  leave  of  the  court  to  plead  over,  i.e.  to  plead  again. 

1087.  There  are  two  kinds  of  replications  which  have  special  ParticnUtr  re- 

pliciitioiJB. 

names.  A  new  assignment  is  where  the  defendant  has  mistaken 
the  plaintiff's  cause  of  action  and  has  put  in  a  plea  applicable  Newanign- 
to  a  different  matter.  The  plaintiff  then  has  to  new  assign,  t.e.  °**°  * 
restate  his  cause  of  action  more  particularly,  so  that  the  replication 
becomes  practically  a  new  or  amended  declaration,  to  which  the 
defendant's  rejoinder  is  in  the  nature  of  a  plea,  and  is  subject 
to  the  same  rules  as  pleas  in  bar,  e,g.  the  defendant  may  plead 
the  general   issue,  although  ordinarily   in   any  pleading  after  the 
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plea  a  traverse  can  only  be  special.  For  example,  if  the  defendant 
has  committed  two  assaults  upon  the  plaintiff,  for  one  of  which 
he  has  settled  and  made  compensation,  and  the  plaintiff  sues 
him  for  the  other,  then  if  the  defendant  pleads  the  settlement, 
the  plaintiff  in  his  replication  should  reassign  and  show  more 
dearly  that  the  suit  is  for  the  second  assault  and  not  for  the  first 

db  injuria.  The  replication  de  injuria  is  a   reply   to  a  plea  of  justifica- 

tion. The  plaintiff  asserts  that  the  defendant  did  the  act  com- 
plained of  "  of  his  own  wrong "  and  without  the  justification 
alleged  in  the  plea. 

Duplicity.  1088,    The   rules    as    to   duplicity   above   mentioned   apply 

to  all  pleadings  subsequent  to  the  plea ;  and  as  to  these  latter 
there    is   another    equally   important  principle   known  as  the  rule 

Departure,  against  departure.  A  departure  in  pleading  means  that  the 
pleader  abandons  the  ground  of  action  or  defence  which  he 
has  assumed  in  a  previous  pleading  and  takes  up  a  new  one. 
Thus  if  the  plaintiff  has  sued  the  defendant  for  a  false  impris- 
onment and  the  defendant  has  pleaded  in  justification  that 
the  arrest  of  the  plaintiff  was  under  a  warrant  fix)m  a  court, 
it  would  be  a  departure  for  the  plaintiff  to  reply  that  the  de- 
fendant procured  the  i^sue  of  the  warrant  maliciously  and  without 
probable  cause,  thus  transforming  his  action  firom  one  for  false 
imprisonment  into  one  for  a  malicious  prosecution. 

pieapuu  1089.     If   after   the    defendant   has  pleaded  some  new  fact 

luince.  arises  which  did  not  exist  at  the  time  of  the  plea,  and  of  which  he 
desires  to  avail  himself  in  his  defence,  e.g.  if  the  plaintiff  has 
given  him  a  release,  he  is  permitted,  provided  he  does  so  by 
the  day  set  for  his  next  appearance,  i.e.  the  next  day  to  which 
the  case  has  been  actually  or  formally  continued,  to  set  up  the 
new  matter  in  a  substituted  plea  known  as  a  plea  puis  darrein 
continuance.  But  if  he  delays  beyond  that  day  to  do  so, 
he  is  held  guilty  of  laches  or  neglect,  and  must  stand  upon 
his  original  plea. 

pi-n*iin^Bin  1090,     lu    rcplcviu    if   the    defendant    admits    the    taking 

of  the  chattel   which  the  plaintiff  has  replevied,  but  asserts  that 

it  was  justifiable,  instead  of  a  plea  he  puts  in  a  pleading  called 

A70K17.     an  avowry,  or  if  he  has   taken   the   goods   as   agent    or   servant 

of  another  person  and  justifies  under  the  lattei-'s  right,  a  cogniz- 
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ance,  in  which  he  confesses  or  avows  the  taking,  states  facts 
showing  that  he  had  a  right  to  the  chattel  and  demands  its 
restoration  to  him.  This  is  equivalent  to  a  declaration,  and 
calls  for  a  plea  on  the  plaintiJFs  part,  after  which  the  pleadings 
are  in  the  usual  form. 

1091.  Anciently   any  mistake    or  even  informality  or  irreff-  ATnendmenu 
ularity  in  the  writ,  process   or   pleadings   was  fatal  to  the  party's 

case.  But  later  various  statutes  were  enacted,  known  as  the 
statutes  of  amendments  and  jeofails,^  which  have  authorized  the 
courts  to  permit  errors  in  any  part  of  the  proceedings  to  be  amended 
on  such  terms  as  are  just.  Under  these  statutes,  if  the  mistake 
or  its  correction  has  caused  any  delay,  inconvenience  or  expense 
to  the  adverse  party,  the  court  will  usually  impose  costs  on  the 
party  seeking  to  amend. 

1092.  Evidence  is  of  three  kinds  namely,  (1)  oral  evidence,    Erfdeuc©. 
which   is   the   most  common    sort   and   consists  of  the  testimony       omi. 

of  witnesses ;  (2)  documentary  evidence,  consisting  of  written  docu-  Documentary. 

ments,  as  where  in  an  action  upon  a  written  contract  the  instrument 

itself  is  produced  in  court ;    and,  (3)  real  evidence,  which  is  some       a«ai- 

thing  brought  into  court  for  the  jury  to  examine,  such  as  a  model 

of  a  machine  in    a  suit   for  the  infringement  of  a  patent.      The 

word  evidence   is   also  used  to  denote  a  fact  from  which  another    ProiMitire 

faota. 

fi\ct  can  be  inferred.*     There  are  in  most  kinds  of  cases  no  rules 

as   to    the    amount   of  evidence    or   the  number  of  witnesses  re-   Amount  of 

quired  to  prove  any  fact.      Any  evidence  which  actually  convinces 

the  triers  is  sufficient.     But  when  a  fact  is  directly  testified  to  by 

a  disinterested  witness,  whose  credibility  is  not  impeached  in  any 

way,    and   no   contradictory  evidence   is    offered,    the    triers    are 

bound  to  take  that  fact  as  proved. 

1093.  Formerly   a   party   to   a   proceeding,  the  husband  or  Powonmot 

. «         «  1        .  .  .  .         ,        permitted  to 

Wife  of  a  party,  any  person  having  any  pecuniary  interest  in  the  fcewitneMea. 
result  of  the  proceeding  or  a  person   who   did    not  believe  in  the 
existence  of  God  or  of  a  future  life  could  not  be  a  witness,  because 
such  persons  were  thought  to  be  under   too   strong   a  temptation 
to  testify  falsely  or  not  to  be  sufficiently  sensible  of  the  obligation 

^  From  the  words  feo/aUe,  in  which,  when  pleadings  were  oral,  th« 
pleader  acknowledged  that  he  had  made  an  error, 
s  See  2  228. 
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of  an  oath.  But  fhese  disabilities  have  all  been  abix)gated  by 
statute,  except  that  a    husband   or   wife  can  not  be  compelled  to 

Friviiefred  bc  a  witness  agaiust  the  other.  A  communition  made  in  con- 
tions.  fidenee  between  husband  and  wife  or  between  a  man  and  his  legal 
adviser  relating  to  the  client's  affairs,  and  in  some  places  between  a 
man  and  a  clergyman  acting  as  his  spiritual  adviser  or  his  physician , 
is  called  a  privileged  communication,®  and  the  party  to  whom 
it  is  made  can  not  be  compell^^d  and  is  not  permitted, 
without  the  consent  of  the  party  making  it,  to  disclose  it  on 
the  witness  stand.  Thus  if  a  man  in  order  to  obtain  legal 
advice  confesses  to  his  lawyer  that  he  has  committed  a  crime, 
the  lawyer  may  not  reveal  it ;  but  a  disclosure  to  a  lawyer  for 
the  purpose  of  obtaining  advice  as  to  how  to  commit  a  future 
crime  or  fraud  is  not  privileged. 

Hearsay,  1094.     A    wituoss   generally   is   only  permitted  to  testify  to 

facts  which  he  knows  "  of  his  own  knowledge,''  that  is  by  the 
direct  testimony  of  his  own  senses.^  He  may  not  repeat  what 
has  been  merely  told  to  him  by  others,  which  is  called  hearsay. 
This  rule  holds  even  though  the  person  wlio  originally  made  the 
statement  is  dead  or  out  of  the  jurisdiction  of  the  court  and 
can  not  be  called  as  a  witness.  Thus  if  the  question  were  as  to 
the  former  location  of  a  stone  or  tree  which  marked  the  bound- 
ary line  between  two  pieces  of  land  but  had  since  been  removed, 
a  witness  could  not  testify  what  had  been  told  him  by  an  aged 
Confossions  man,  now  dead,  who  saw  it.      But    any   confession    or  admission 

and  admu- 

«ona.  made  by  a  party  to  a  suit  or  a  person  whose  successor  he  is 
about  the  matter  in  dispute  may  be  proved,  and  there  are  a 
few    exceptions   to   the    rule    against  hearsay.     Also  a  witness  is 

Opinioin.  allowed  ouly  to  state  facts,  not  his  own  opinions  or  inferences 
from  facts.  It  is  the  province  of  the  triers,  not  of  the  witness, 
to  draw  proper  inferences  from  the  facts  proved.  Thus  if  the 
question  were  whether  a  person  was  insane  at  a  certain  time,  a 
witness  might  tell  how  the  person  acted,  but  would  not  be  per- 
mitted to  testify    directly   that  he    was   crazy.     But    in    matters 

Expert*,     requiring  special  skill  or  knowledge  experts  may  give  their  opinions  ; 


*  For  another  meaning  of  privileged  commuoicatioDe  see  {  730. 
7  See  2  287. 
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for  instance-  a  physician  might  properly  ny  that  a  person  was 
insane,  or  a  civil  engineer  that  a  bridge  was  properly  built. 

The  party  who  calls  a  witness  examines  him  first,  which  is  called  Direct  and 
the  direct  examination  or  examination  in  chief.     The  other  party  uuixuiuon. 
may  then  cross  examine  him ;  and  afterwards  a  ro-direct  or  re-cross 
examination  is  pennitted  if  the  parties  desire  it.     The  judge,  or  a 
juryman  with  the  consent   of  the   court,  may   also  put  questions 
to  a  witness.     If  any  improper  question  is  put  to  a  witness,  that 
is,  any  question  the  answer  to  which   involyes  a  statement  which  objections  to 
the  witness  ought  not  to  make,  the    other  party   should   at  once 
object.     If  an   improper   answer  is    given   to  a  proper  question, 
he  should  object  to  the  answer  and  request   the  judge   to   strike 
it  out  from  the  evidence  and   instruct   the  jury   to   disregard   it. 
K  the  judge  admits  improper  evidence  or  rejects  proper  evidence, 
the  party  prejudiced  thereby  should  promptly  except  to  the  judge's 
ruling.    If  he   omits  to   except   he   is  deemed   to  consent.    An    Error  ot 
erroneous  decision   by  the  judge,  if  duly  excepted  to,   is  a  ground 
for  a  motion  for  a  new  trial  or  for  a  writ  of  error. 

1095.  The  contents   of  a  written  document  can  be  proved     Proof  of 
only  by  the   production   of  the  document   itself  in  court,   which 

is  called  primary  evidence,  unless  the  document  is  shown  to  be 
lost  or  destroyed,  or  is  in  the  possession  of  the  adverse  party 
who  refuses  to  produce  it  after  having  been  duly  notified  to  do 
so,  or  is  a  public  record,  or  a  notice,  in  which  cases  other 
evidence,   or  as   it  is  called,  secondary  evidence,   of  its   contents   secondoxr 

evidenctt* 

may    be    given.     This   rule    and    the   rule   against   hearsay   are 
included   under  the   principle    that  only  the  best  evidence  is  to    ^^^ 
be  resorted  to. 

1096.  The  proper  means   of  procuring  the  attendance  of    subprno. 
a  witness  is  by  a   writ   called   a   writ   of  subpoena   issued  from 

the  court  directed  to  the  witness,  commanding  him  under  a  penalty 
named  in  the  writ  to  appear  and  testify.  If  the  witness  has 
documents  in  his  possession  which  are  needed  at  the  trial,  a  writ 
of  8ulfj)oena  duces  tecum  is  used,  commanding  him  to  bring  the  stibpoen^ 
documents  with  him  to  the  court.  If  the  witness  disobeys  the 
sulprena,  the  court  will  grant  a  writ  of  attachment  against  him,  Attoohment^ 
ordering  the  sheriff  to  arrest  him  and  bring  him  into  court,  and 
on  his  being  brought  in  the  court   WUI   impose   a  fine  upon  him 
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for  his  contempt  of  court  in   not   obeying   tbe   first   writ,  unless 

sab,>oena  to  he  shows  some  good  excuse.     An  adverse  party  may  be  summoned 

pnity.      as  a  witness^  and  a  writ  of  subpoena  duces  tecum  issued  to  him 

to  make  him  bring  in  documents.  But  tbe  more  usual  way  is  to 
Notice  to  pro- orive  him   notice    a   reasonable   time   beforehand   to   produce  the 

duce  doca- 

meats,     documeuts,  and  then  if  he  does  not  do  so,   secondary  evidence  of 

their  contents  may  be  given ;   or   under   the  modem  practice  the 

Inspection  of  court  will  make  an  order  on   motion   before   the   trial   requiring 

docamente.  x  c» 

a  party  to  permit  the  other  party  to  inspect  documents  and  take 
copies  of  them. 
commusion  1097*    If  &  wituesB  is  out  of  the  jurisdiction   of  the  court 

to  take  tee-  n    i 

timony.  qy  is  very  old  or  sick,  or  if  he  lives  at  a  great  distance  firom 
the  place  of  trial,  the  court  will  issue  a  writ  known  as  a  oom- 
mission  or  dedimus  potestatemj  directed  to  some  proper  person 
as  commissioner,  authorizing  him  to  take  the  testimony  of 
the  witness,  reduce  it  to  writing  and  return  it  to  the  court 
Deposiuons.  to  bc  uscd  upou  the  triaL  Such  a  written  statement  of  a  witness's 
testimony  is  called  a  deposition  and  the  witness  a  deponent.     In 

Letters     certain  cases,  when  the  witness  is  in  a  foreign  country,  the  court 

rogatory* 

instead  of  a  commission  will  issue  letters  rogatory  directed  to  a 

court  of  that  country  requesting   the   court   to   take   the  deposi- 

Depositions  tious.     lu   somo   places  a  party  is  permitted   to  take  depositions 

commisBion.  without  any  writ  or  order  from  the  court,  simply  on  giving  notice 

to  the  other  party  of  the   time    and   place    of  taking  them  and 

the  person  before  whom  they  are  to  be  taken,  who  must  be  some 

public  officer  designated  by  law  for  that  purpose.     Or  the  parties 

may  consent  to  have  depositions  taken  without  any  writ  or  notice. 

interrogato-  When   depositious    are    to    be    taken,    the    party     taking    them 

sometimes  prepares  written  questions  or   interrogatories  to  be  put 

to  the  witnesses.     These  are  submitted  to  the  adverse  party,  who 

prepares  cross-interrogatories  on  his  part.    The  interrogatories  are 

Mnnnerof   attached  to  thc  commission,  and   the  witness  is  examined  by  the 

takinir  depo-  ,  . 

aitions.  commissioner  on  the  written  interrogatories  secretiy  in  the  abseooe 
of  the  parties,  so  that  the  parties  do  not  know  what  the  witness 
has  testified  till  the  deposition  has  been  returned  to  the  court 
and  there  opened.  But  sometimes  the  parties  or  their  counsel 
attend  before  the  commissioner  and  put  questions  to  the  witoesa 
viva  voce  as  on  a  trial  in  court. 
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1098.  When  it  becomes  necessary  to  prove  a  fact  other-  AiscUiTita. 
^wise  than  in  a  regular  trials  for  instance  when  the  court  is  asked 
to  make  some  order  or  issue  some  writ  which  is  not  a  matter 
of  course  but  depends  upon  the  existence  of  special  facts  whose 
existence  must  be  established  before  the  court  can  act^  the  proof 
is  usually  made  by  affidavits.  An  affidavit  is  a  written  state- 
ment of  factSy  made  by  a  party  to  a  proceeding  or  by  any  one 
who  has  knowledge  of  the  facts,  who  is  called  the  affiant  or 
deponent,  and  sworn  to  before  some  public  officer  authorized  to 
administer  oaths,  usually  Ihe  clerk  of  the  court  or  a  justice  of 
the  peace  or  notary  public.  The  certificate  of  the  officer  at  the 
•  end  of  the  affidavit  that  it  has  been  sworn  to  is  called  a  jurat.  Jamfe. 
In  preliminary  and  incidental  matters  for  which  affidavits  are 
generally  used  it  is  not  practicable  to  adhere  strictly  to  the  rule 
that  a  witness  must  testify  to  facts  within  his  personal  knowledge 
only.  Accordingly  an  affidavit  in  case  of  necessity  may  be  made  Hearsay  m 
on  hearsay ;  but  if  so,  the  deponent  should  declare  in  his  affidavit 
that  it  is  so  made,  and  should  state  the  sources  of  his  informa- 
tion  and  the  reason  why  the  affidavit  of  the  person  who  has 
personal  knowledge  can  not  be  obtained. 

The  difference  between  a  deposition  and  an  affidavit  is,  that  Ditferenoe  be. 
a  deposition  is  taken  on  notice  to  the  other  party  and  both 
parties  have  a  right  to  put  questions  to  the  witness,  whereas  an 
affidavit  is  taken  ex  parte  without  any  notice  to  the  other  party ; 
a  deposition  is  intended  for  use  in  a  trial  as  a  substitute  for  the 
oral  testimony  of  the  deponent  himself,  and,  Uke  testimony  gene- 
rally, can  not  be  made  upon  hearsay,  but  an  affidavit  can  not 
be  used  on  a  trial  but  only  in  some  preliminary  or  incidental 
proceeding  and  may  in  case  of  necessity  be  based  upon  hearsay. 
But  a  pleading  or  petition  to  the  court,  if  sworn  to,  may  generally 
^be  used  as  an  affidavit,  and  so  may  a  deposition. 


tween  deposi- 
tions and 
afDdayils. 


Pleadingv 

ii8e<l  %ii 
aOidavita. 
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CHAPTER    LXX. 

SPECIAL  COMMON  LAW  PROCEEDINGS. 

1099.  The  procedure  by  assize,  if  not  actually  then  m- 
troduced,  was  first  largely  used  under  the  Norman  Kings,  and  is 
thought  by  many  to  have  originated  in  Normandy.  It  seems  to 
have  been  originally  employed  in  inquires  conducted  on  behalf 
of  the  crown,  especially  in  matters  connected  with  the  royal 
revenue,  but,  being  cheap  and  expeditioas,  was  afterwards  intro- 
duced into  private  litigation. 

Original  writ  The  proceeding  was  began  by  an  original  writ  directed  to 
the  sheriff,  and  stating  the  question  on  the  affirmative  decision 
of  which  the  plaintiff  would  prima  facie  be  entitled  to  a  judg- 
ment in  his  favor,  e.g.  in  an  assize  of  novel  disseiisen,  whether 
the  plaintiff  had  been  seized  of  the  land  within  a  short  period 
before  the  issuing  of  the  writ  and  whether  the  defendant  had  dis- 
TbeiMue.  scizcd  him.  That  is,  the  issue  to  be  decided,  instead  of  being 
evolved  by  the  pleadings  after  the  defendant  had  appeared,  as 
in   an    ordinary    action,    was   stated   at    the    outset   in   the  writ. 

Efcoguitors.  The  wrft  Commanded  the  sheriff  to  select  twelve  free  and  legal,  i.e.. 
properly  qualified,  men  of  the  vicinage  or  neighborhood  as  recognitors 
or  jurors  and  summon  them  to  appear  on  a  day  named  in  the  writ 
before  the  circuit  judges  prepared  to  make  recognition  of  the  matter 
mentioned  in  the  writ,  that  is,  to  make  a  report  to  the  court  about 
it.    The  recognitors  or  assize  jury  {juratores,  jurata)  were  them- 

Sammons.  sclves  Called  an  assize.^  The  defendant  was  also  summoned  to 
appear  on  the  same  day.  The  recognitors  did  not  conduct  their 
investigation  in  court  with  the  aid  of  witnesses  after  the  manner 

inyettigatjon  of  a  modcm  jury.    There  was  in  fact  no  trial  at  alL    The  cases  in 

reootfuiton.  which  assizes  were  used  were  generally  matters  relating  to  land,  for 
instance  who  was  seized  of  a  certain  piece  of  land  at  a  certain 
time,  which  would  be  matters  of  common  noteriety  in  the  neigh- 

1  The  word  assize  meant:  (1)  an  aaseMment^  (2)  a  law  or  edict,  (3) 
a  mode  of  trial  by  recoj^nitom,  (4)  the  body  of  recognitors,  (5)  the  trial 
itself,  (6)  the  sittings  of  the  judges  at  ch-cuit,  see  {  185. 
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Isorhoody  and  the  recognitors   were   supposed  to  report  from  their  Beeoguiton 
own  knowledge  of  the  facts.     It   was   for   this   reason    that  the     penonai 

^  knowledge. 

law  required  them  to  be  taken  from  the  vicinage.  If  they  did 
not  in  fact  know  about  the  matter,  they  were  at  liberty  to 
inform   themselves   by   inspecting   the   property    or    inquiring    of 

• 

others.    They  spoke  de  visu  et  auditu.     On    the   appointed  day 

the  recognitors  appeared  in  court  and  delivered  to  the  judge  their     v«Tdiet. 

recognition,  or  verdict  upon  the  question  submitted  to  them.    If 

they  were  really  impartial  men,   this  was  a  much  better   method 

of  finding  out  the   truth  than  most   of  the   modes  of  trial  then 

in  use,  and  it  accordingly  became  very  popular. 

If  after   the   taking   of  the   recognition  the  defendant  had   jod«m«Dt. 
no  extraneous  defence   to   set   up,   judgment   was   given  at  once 
on   the   verdict.      But    if  the    defendant    had   some    ground   of    oefeuce. 
defence   not  included   in   the   issue   already   passed   upon  by  the 
recognitors,  he  was   permitted   to    make   it   by   a  plea.     In  that 
jase  the  recognition  went  for   nothing,  a  new   issue   was  formed      Trial, 
by  the  pleadings  which  had  to  be   tried   in  some  other  way,  and 
the  proceeding  became  in  fact  an  action. 

From  about  the  reign  of  Henry  II  the  royal  courts  began  to      uieof 

imJMCii 

use  assizes  or  recognitions  by  twelve   men    as  a  mode  of  trial  in 
actions;  and  by  a  statute  of  that  King  the  defendant  in  a  writ  of  Tbasnuid 
right  was  permitted  to  put  himself  upon  what  was  called  the  g^nd 
assize  of  sixteen  recognitors  instead  of  resorting  to  trial  by  battle. 


Origin  of 
rial  By  Juiy. 


trial 


Out  of  the  rec(^nitions  was  developed  trial  by  jury.  Witnesses 
were  allowed  to  be  called  into  the  court  for  the  further  enlighten- 
ment of  the  recognitors,  and  gradually  the  practice  of  selecting 
men  for  recognitors  who  had  personal  knowledge  of  the  matter  in 
dispute  became  obsolete,  and  they  derived  their  knowledge  entirely 
from  the  evidence  produced  by  the  parties  in  court.  But  the  old 
names,  jury,  inquest,  verdict  and  recognition,  remained  in  use 
though  with  somewhat  changed  meanings.  The  jury  is  still  spoken 
of  as  a  jury  of  the  vicinage,  and  to  this  day  must  be  drawn 
from  the  county  where  the  trial  takes  place,  and  for  a  long 
time  it  was  considered  that  a  jury  could  not  inquire  into  any  facts 
that  happened  outside  of  the  county. 

1100.     Proceedings    by   means   of  special   writs  are  usually  Proceanre  {& 
begun  by  a  petition,  sworn   to  by  the  petitioner  or  supported  by    ceeuioga. 
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affidavits,  filed  in  the  court,  setting  forth  the  facts  of  the  case  an(F 
praying  for  the  writ.  In  proceedings  in  the  name  of  the  King  or 
state  an  information  takes  the  place  of  a  petition.  In  some  cases 
the  writ  asked  for  is  issued  as  a  matter  of  course  immediately 
upon  the  filing  of  the  petition.  It  is  then  in  the  nature  of 
mesne  process.  The  respondent's  answer  is  made  in  the  form  of 
a  return  to  the  writ,  and  after  hearing  the  parties  the  court 
makes  a  final  order,  which  corresponds  to  a  judgment.  In  other 
cases  the  court  makes  an  order  for  the  respondent  to  show  cause 
why  the  prayer  of  the  petition  should  not  be  granted,  t.c.  why  the 
writ  should  not  be  issued,  or  issues  a  citation  or  summons  to  the 
defendant  to  appear  and  answer  the  petition ;  the  defendant  on 
appearing  presents  affidavits  containing  his  grounds  of  defence ; 
and  the  court  after  a  hearing  makes  an  order  granting  the  writ, 
which  is  then  in  the  nature  of  final  process. 

mheretnrn  In  all  of  thcsc  proceedings  the  return   to    the    writ,  like  re- 

true.  turns  generally,  was  formerly  conclusively  precumed  to  be  true  for 
the  purposes  of  the  proceeding,  so  that  no  question  of  fact  could 
arise  in  the  proceeding  itself.  If  the  return  was  in  fact  false, 
that  was  a  ground  for  an  action  for  a  false  return.  But  now 
the    petitioner   is    permitted   to  traverse  the   return,  i.e.   to  deny^ 

Qnwtioniof  its  truth.  If  any  controverted  question  of  fact  thus  arises,  the 
court  has  power,  if  it  chooses,  to  order  a  trial  by^  jury.  But 
this  is  very  seldom  done.  If  the  court  can  not  decide  the 
question  from  the  affidavits  presented  by  the  parties,  it  will 
usually  either  call  witnesses  or  send  the  matter  to  a  referee  for 
decision. 

Petition  an  I  When    uo    spccial    writ    is    asked    for  and   no    other    form 

•how  canoe,  of  proccdure  is  prescribed  by  law,  a  petition  or  information  and, 
if  there  is  an  adverse  party  who  is  entitled  to  a  hearing,  an 
order  to  show  cause  or  citation  is  the  usual  form  of  pro- 
ceeding in  all  applications  to  a  court,  except  an  application  for 
an  order  in  a  proceeding  already  pending  where  a  motion  is 
usually  suffijient.* 
Particular  1101.    A  fcw   of  tho   morc    important   s{)ecial   proceedings 

call  for  separate  mention. 

2  See  3  937. 
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In  habeas  corpus  the  proceeding  begins  by  a  petition  stating  hoImu  o^rpM. 
the  illegal  imprisonment  and  praying  for  the  writ.     This  may  bo  ^^L^JJ^. 
presented   by   the   prisoner   himself  or   his   attorney   or   by  any       ^"«*' 
person  on  his  behalf.     The  last  is  an  exception  to  the   general 
mle  that  only  a  party  in  interest  may  conmience  legal  proceedings ; 
bat   it  is   allowed   from   the    necessity   of  the  case,  because  the 
prisoner   himself  may   be   unaUe   to   act.     On   the  filing  of  the    The  writ 
petition  the  writ  is  usually  issued  at  once.    It   is   directed  to  the 
person   holding   the  prisoner  in  custody,     who  must   produce  the 
prisoner  in  court  and  state  in  the  form   of  a   return  to  the   writ  The  return 
the   cause  of  his  imprisonment.    Sometimes  instead   of  the  writ 
being  issued   immediately   upon   the   filing   of  the  petition,    an 
order  to  show  cause  why  it  should  not  be  granted  is  made.      In     or^erto 

*'  ^  show  CftOM. 

that  case  the  respondent  states  the  grounds  for  the  imprisonment, 
which  ordinarily  would  go  into  the  return  to  the  writ,  in  the 
form  of  affidavits,  and  the  question  whether  the  prisoner  ought 
to  be  released  is  argued  and  decided  as  on  a  motion.  If  the 
court  decides  in  the  negative  the  writ  is  refused;  if  in  the 
affirmative,  the  writ  is  issued,  and  the  final  order  is  made  as  soon 
as  the  prisoner  is  brought  into  court  without  the  necessity  of  any 
hearing  on  the  return  of  the  writ.  The  practice  is  difi'erent  in 
difierent  places. 

1102.  In  mandamus  upon    the   filing   of  the   petition  the  Mandamiu. 
usual  course  is  to  issue  at  once  an   alternative  writ  of  madamun,  AitematiTe 

writ. 

commanding  the  respondent  either  to  do  the  act  or  to  show  cause 
why  he  does  not.  If  he  obeyq  the  first  writ,  he  makes  a  return 
Rtiting  that  he  has  done  so,  and  there  are  no  further  proceedings. 
If  he  does  not,  he  must  state  in  his  return  the  reasons  for  his 
refusal.     If.  on    the  hearing   the   court    finds   that    no    sufficient  Peremptory 

writ. 

cause  for  refusing  to  do  the  act  has  been  shown,  a  peremptory 
^nrtftiamns  issues  commanding  the  respondent  to  do  it,  to  which 
no  return  is  admitted  but  that  he  has  done  it.     Sometimes  instead  order  to  show 

cftute. 

of  an  alternative  fnandamus  an  order  to  show  cause  why  a  per- 
emptory mandftmuH  should  not  issue  is  made.  This  has  practically 
the  same  effect  as  an  alternative  writ. 

1103.  Disobedience  to  an   order   or  mandate  of  the  court,    contempt 

of  court. 

except  a  judgment  which  can  be  enforced  by  an  execution,  is  a 
contempt  of  the  court,    for   which   the   party   guilty   of  the  dis- 
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ciTiieon-  obedieDce  may  be  punished.  If  the  order  or  aandate  is  made 
for  the  benefit  of  a  party  in  a  civil  proceeding,  the  disobedience 
is  called  a  civil  contempt  and,  though  in  theory  an  offence 
against  the  court,  is  in  reality  rather  a  private  injury  to  the  party, 
and  the  court  will  not  take  any  notice  of  it  except  at  that  party's 
request.  In  such  cases  proceedings  to  punish  the  offender  for 
^'f^^JS?*^  contempt  are  really   for  the   purpose    of  enforcing    the   order   or 

of  court,     mandate,  and  are  the  regular  means  of  doing   so  in  cases  where 
an  execution  can  not  be  used  for  that  purpose. 

Petition.  The  proceedings  begin  with  a  petition   by  the  injured   party 

stating  the  facts  of  the  alleged  contempt,  on  which   an  order   is 

Order  to  f  bow  made  that  the  respondent  show  cause  why  an  attachment  should 

cause.  "^  " 

not  be  issued  against  him.    On  his  appearance  to  show  cause,  the 
interroga-   petitioner  files  interrogatories  against   him,   which  are  in   effect  a 

torlee. 

declaration  put  into  the  form  of  questions  covering  all  the  facts 
constituting  the  alleged  contempt.  To  these  the  respondent  must 
make  answer,  and  if  after  a  hearing   the  court   decides   that  the 

▲ttuhment.  respondent  has  been  guilty  of  a  contempt,  a  writ  of  attachment 
is  issued,  ordering  the  sheriff  to  arrest  the  respondent  and  bring 
him  into  court  to  be   punished   for  his   contempt.     The  so  called 

Pnniriiinent  punishmcut   in    cases  of  civil    contempts    is   not   really   inflicted 

for  contempt.  *  r  j 

as  a  penalty  but  as  a  mean  of  redress  to  the  injured  party. 
If  the  contempt  consisted  in  refusing  to  do  an  act  which  the 
respondent  can  still  do,  he  will  generally  be  imprisoned  until 
he  does  it.  In  other  cases  a  fine  is  imposed  payable  to  the 
injured  party  and  sufficient  in  amount  to  compensate  him  for 
the  wrong  done  him,  that  is,  it  is  practically  an  award  of 
damages,  and  the  respondent  is  imprisoned  till  he  pays  the  fine. 
i^t^ment  If  there  is  reason  to  apprehend  that  the  respondent  will  ab- 
ance.  gcoud,  the  attachment  may  issue  at  once  on  the  filing  of  the 
petition,  without  any  order  to  show  cause,  and  the  interrogatories 
be  exhibited  when  the  respondent  is  brought  into  court  on  the 
Modem  attachment.  At  present  the  inteirogatories  are  usually  dis- 
pensed with;  the  respondent  on  appearing  to  show  cause  or  on 
the  attachment  present  affidavits  containing  his  defence,  the 
petitioner  having  the  right  to  put  in  coimter  affidavits  if  he 
pleases,  and  the  matter  is  heard  and  decided  on  the  allegations 
oontained  in  the  petition  and  affidavits  as  on  a  motion. 
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CHAPTER    LXXI. 

PEOCEDURE  IN  THE  CIVIL  LAW  COUETS. 

1104.  A  suit  in  equity  is   begun   br   the  plaintiff,    who  is  PTooedantn 
aiso  called  petitioner,  complainant  or  orator,  filing    a   bill  or  peti- 
tion in  the   court.     This   was   anciently   called   an    English   bill,    Tiiaua. 
because  at  a  time  when  common    law   pleadings   were   in  French 

or  Latin  the  equity  courts  used  English.  There  are  no  forms  of 
actions  in  equity. 

1105.  The  bill,  banning  at   first  with  a  simple  statement     Form  of 

,  ,  .  a  bill. 

of  facts  and  a  prayer  for  relief,  became  in  the  later  practice  a 
very  long  and  complicated  document.  Its  formal  parts  are  as 
follows. 

(1)  The    heading    or   caption,   containing   the   name   of  the    Heading; 
court  and  the  date  of  filing. 

(2)  The   introduction,   containing   the   address    to    the    court  introdaction. 
and  the  name  and  addition  of  the  petitioner,    and  in  later  times 

usually  of  the  defendant  or  respondent. 

(3)  The  stating  part,  in   which   the   petitioner   sets  forth  the  stating  port 
facts  on  which  he  bases  his  claim.    This  corresponds  to   a   decla- 
ration at  law. 

(4)  The  common  confederacy  clause,   in   which   it   is   alleged    Commou 
that  the  defendant  is   combining   and   confederating   with   divers     «>»»«•• 
persons  at  present  unknown  to  the  petitioner  to  wrong  and  injure 

him,  whom  the  petitioner  prays  permission  to  bring  into  the  suit 
as  defendants  when  he  shall  have  discovered  them.  The  original 
object  of  this  clause  seems  to  have  been  to  lay  a  foundation  for 
a  subsequent  request  to  the  court  to  add  other  defendants  if  it 
should  become  necessary ;  but  it  afterwards  became  purely  formal. 

(5)  The  charging  part,  in  which  the  petitioner  mentions  the  ^^°ff 
defences  which  he  supposes  the  defendant  will  set  up  against 
him,  and  alleges  or  charges  that  they  are  false.  The  reason  for 
doing  this,  instead  of  waiting  foi  the  defendant  to  set  them  up 
in  his  own  pleading,  is  that  a  bill  in  equity,  unlike  a  declara- 
tion at  law,  is   not   intended   merely   to   inform   the   court   and 
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the  adverse  party  of  the  natare  of  the  plamtifPs  dauns,  bat  hj 
means  of  interrogatories,  as  will  be  presently  explained,  to  extract 
information  from  the  defendant;  so  that,  as  interrogatories  are 
only  permitted  about  matters  contained  in  the  bill,  it  is  necessary 
for  the  plaintiff  to  mention  here  anything  about  which  he  desures 
to  interrogate  the  defendant,  which  is  not  mentioned  in  the 
statement  of  his  case  in  the  stating  part. 

juisdiotion  (6)  The  jurisdiction  clause,  or  allegation  that  the  plaintiff  has 

no  remedy  at  law,  it  being,  as  has  been  explained,  a  fundamental 
rule  in  equity  not  to  interfere  when  the  common  law  provides  an 
adequate  remedy.  It  must  in  fact  appear  from  the  stating  part 
of  the  bill  that  the  case  is  a  proper  one  for  a  court  of  equity  to 
entertain,  but  this  formal  allegation  to  that  effect  was  formerly 
considered  necessary. 

intarrogft.  (7)  The  iuterrogatories,    which   are  a  series  of  questions   ad- 

dressed to  the  defendant  about  such  of  the  matters  mentioned 
in  the  bill  as  the  plaintiff  desires  information  about. 

The  pnyer  (8)  The  prayer  for  relief,  asking  for  the  relief  to   which  the 

plaintiff  thinks  himself  entitled.  There  is  always  added  a  prayer 
Generaireiief.  for  general  relief,  that  the  plaintiff  may  have  such  other  and 
further  relief  as  to  justice  and  equity  appertains,  so  that  in  case 
the  plaintiff  has  by  mistake  specified  the  wrong  kind  of  relief,  he 
may  still  be  able  to  obtain  such  as  he  is  entitled  to. 

Tiio  pmyer  (9)  The  prayer  for  process,  a  request  that  proper  process  may 

issue  to  compel  the  defendant  to  appear  and  answer  the  bill. 
Name  of  (10)  The  name  of  the  defendant. 

defendant.  ^ 

sigoatureoc  (11)  Thc  signaturo  of  counsel,  which  is  required  as  a  guaranty 

oouumL  ^  J    r   •xl- 

of  good  faith. 

Vorificetion.  (12)  The    Verification,    or   affidavit   of  the  plaintiff   that  the 

statements  in  the  bill  are  true.  This  is  not  required,  but  Is 
sometimes  added  if  the  plaintiff  intends  to  use  the  bill  as  an 
affidavit. 

Koderu  biiia.  1 106.     In  niodem  times,  at  least  inthe  United  States,  the  com- 

mon confederacy  clause  and  the  allegation  of  no  remedy  at  law  are 
usually  omitted ;  and  if  the  plaintiff  does  not  desire  to  inten-oj^ate 
the  defendant  in  the  bill,  the  chaining  part  and  the  inteiTogat(»rie8 

infi'-roga-  are  also  left  out.  After  the  i)leMdinccs  are  finished,  either  i>artv 
may  at  present  file  interrogatories  for  the  other  to  answer  about 
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any   matter   contained   in    the    pleadings,  which  is  usually  found 
more  convenient  than  to  insert  them  in  the  bill  itself. 

1107.  Original  writs  were  not  used  in  equity.      The  regular    Subpoena. 
process  is  a  writ  of  avbpoena^  issued  from  the  court  after  the  filing 

of  the  bill,  directed  to  the  defendant,  commanding  him  under  a 
penalty  to  appear  and  answer  the  bill.  In  former  times  if  the 
defendant  did.  not  appear  further  process  was  issued  to  compel  his 
appearance.  This  in  the  case  of  a  natural  person  was  first  a  capiaSy  rnrthor 
followed  if  necessary  by  various  other  writs,  including  a  writ  of 
sequestration  to  seize  all  his  chattels  and  the  rents  and  profits  of 
his  real  property  as  security  for  his  appearence,  and  in  the  case  of  a 
corporation  a  distnngns.  When  the  defendant  appeared  he  was 
punished  as  for  a  contempt  for  his  disobedience  to  the  subpoena. 
But  all  that  is  now  abolished,  and  if  the  defendant  does  not  appear 
to  the  stibpoena  the  bill  is  taken  wv  confesso  and  a  decree  made   TnicinR  th» 

*  *^  .^  j,,ll  pyo  coiU 

against  him  in  his  absence ;   and  the  threat  of  a  penalty  for  not      f^*^- 
appearing,  from  which  the  writ  of  subpoena   took  its  name  and 
which  is  still  inserted  in  the  writ,  has  become  a  mere  form. 

1108.  If  the  defendant  appears,  he  may  demur,   plead  or   Demurrer, 
answer.     A  demurrer  is  the  same  as  at  law,  and  the  issue  of  law 

raised  by  it  is  dis[x>sed  of  in  the  same  manner  as  at  law,  that  is, 
the  court  hears  ailments  and  then  proceeds  to  make  its  decree. 

If  the  defendant  has  any  ground  of  defence  consistent  with  the  Pioa. 
truth  of  the  allegations  in  the  bill,  which  is  sufficient  to  dispose 
of  the  case  without  its  being  necessary  to  answer  in  detail  those 
allegations,  he  may  set  it  up  in  a  pl^a.  A  plea  may  contain 
matter  which  at  common  law  would  go.  into  a  dilatory  plea,  such 
as  want  of  jurisdiction  in  the  court  or  some  disability  on  the 
part  of  the  plaintifiF,  or  matter  in  bar  which  at  common  law 
would  support  a  plea  in  confession  and  avoidance,  such  as  a  release 
or  a  former  decree.  A  plea  however  is  seldom  resorted  to,  as 
the  defendant  may  make  all  those  defences  in  his  answer. 

If  the  defendant  does  not  demur  or  plead,  or  if  his  demurrer     Answer. 
or    plea   is   unsuccessful,    he   must   answer  the  bill.    There  is  no 
general  issue,  nor  is  it  sufficient,  as  at  law,  to  traverse  some  one 
material  allegation  in  the  bill.     The  defendant  must  go  over  the 

1  This  is   a   different  writ  from  the  writ  of  ttibpoena  used  to  summon 
witnesBcs;  see  {  1096.    The  latter  is  called  a  mbpoena  ad  t  siificfwdum. 
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entire  bill,  answeziDg  each  all^ation  and  each  of  the  interrogatories 
fully  and  completely,  not  only  to  the  best  of  his  knowledge  bat  of 

xxoeptioiis  to  his  information  and  belief,  and  must  swear  to  his  answer.  If  his 
answer  is  incomplete  or  imperfect,  the  plaintiff  may  except  to  it, 
and  the  court  will  order  him  to  put  in  a  farther  answer.  He 
may  also  insert  in  his  answer  any  additional  facts  fumishiiig  a 
ground  of  defence. 
FnHher  There  are  no  farther   pleadings,    except   a  formal  replication 

by  the  plaintiff.  The  pleadings  do  not  go  on  to  an  issue  as  at 
common  law.  If  the  plaintiff  has  new  matter  which  he  desires 
to  set  up  in  reply  to  the  answer,  he  can  not  put  that  into  lus 
replication,  but  must  apply   to  the  court  for  permission  to  amend 

A  jended  bin.  his  bill,  and  must  then  file  a  new  amended  bill,  in  which  the 
new  matter  may  be  inserted  and  to  which  the  defendant  may 
again  demur,  plead  or  answer.  If  the  defendant  on  his  part 
CroM-bia  has  any  matter  of  counterclaim  against  the  plaintiff,  that  should 
not  go  into  the  answer;  but  the  defendant  files  a  cross-bill, 
to  which  the  plaintiff  in  turn  must  demur,  plead  or  answer. 
But  the  cross  bill  is  not  a  separate  action. 

Hearinv  on  1109.     Siucc   thc   pleadings   in    equity   are  much  more  full 

auBirer.  and  detailed  than  at  common  law,  it  often  happens,  especially  if 
interrogatories  have  been  filed  and  answered,  that  all  the  facts 
sufficiently  appear  in  the  pleadings  and  the  answers  to  the 
interrogatories,  and  that  no  trial  to  ascertain  the  facts  is  necessary. 
If  so,  the  case  is  set  down  for  a  hearing  upon  the  bill  and 
answer,  or  upon  the  pleadings,  and  the  court  hears  arguments  and 
renders  a  decision  as  if  upon  a  demurrer.  This  is  the  proper 
course  to  take  if  the  plaintiff  thinks  the  answer  insufficient  in 
law;  he  can  not  formally  demur  to  it.  On  such  a  hearing, 
Effect  of    since  the  plaintiff  by  his  bill  has  required  the  defendant  to  answer 

answer. 

under  oath,    if  the    allegations   in  the    bill   and   answer   in   any 

respect  conflict,  the  answer  rather  than  the  bill  is  taken  as  true. 

TrioL  1110.     But  in  case  of  such  a  conflict,  if  the  plaintiff  is  not 

content  to  accept  the  statements  in  the  answer  as  correct,  a  trial 

of  the  questions  of  fact  becomes  necessary.      This   is  not  had  by 

luferenceto  a  jury  nor  are  the  witnesses  examined  in  court.     A   master*  or 

referee  is  appointed  to  take  proofs,  who  takes  the  depositionfi^  of  the 

2  See  2  160.  3  See  2  1097. 
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witnesses  on  written   interrogatories   prepared  by  the  parties,  and 
returns  these  to  the  court,  where  they  are  kept  secret  until  all  the 
witnesses  have  been   examined,    when    on  the   motion    of   either 
party  the  court  will  make  an  order  permitting  them   to  be  seen, 
which  is  caUed    passing   publication   or  passing   the  proofs.     The   Hearing  on 
hearing    before    the    court    i3    then    had   on  the   pleadings   and     vrootB. 
the   proofs  or  depositions.     On    such   a   hearing   the  court  has  to 
decide  questions   both   of  fact   and   of  law,    but   the   allegations    Effect  of 
in   the   answer   are   taken   as  true  unless   contradicted   by   more 
than  one   witness;    as   against   a    single    witness   the    defendant 
is   to   be  believed.     This  rule,  however,  is  now  abolished  in  most 
places. 

Such  was  the  ancient  and  regular  method  of  trial  in  equity,     Modern 
which  is  still  sometimes  used.    But  at  present  it  is  more  common       triaL 
to  take    the   depositions  on  oral  interrogatories;    and   not  unfre- 
quently  the  witnesses  are  brought  into  court  and  examined  before 
the  judge,  the  trial   then   being  like   a  trial   at  law  except  that 
the  judge  acts  in  the  place   of  a  jury.      Sometimes  also  the  case 
is  sent  to  a  master  or  referee,  not  merely  to  take  the  testimony  Beferenoeta 
of  the  witnesses,  but  to  hear  and  decide  the  disputed  questions  of 
fact     He  makes  a  finding  of  facts,  containing  not  the  testimony   Fiuding  of 
at  large  but  a  statement  of  what  facts  he  finds  to  be  proved  by 
the  evidence,  and  then  at  the  hearing  before  the  court  no  ques- 
tion of  fact  is  open   to   discussion,  but  the  only  point  debated  is 
what  decree  ought  to  be    made    upon   the  facts  as  found   by  the 
master  or  referee.     The   court   has   power   to   reject   the   report 
or  order  a   further  report;   but   wiU   do  so  only  for  some  good 
reason. 

1111.  If  the  court  desires  to  have  the  opinion  of  a  jury  Feignodiaano. 
upon  any  doubtful  question  of  fact,  a  feigned  issue  is  made  up. 
This  consists  of  pleadings  in  an  imaginary  action  at  law,  so  drawn 
up  as  to  present  an  issue  upon  the  question  on  which  the  court 
desires  information.  This  is  sent  into  one  of  the  courts  of  com- 
mon law  where  there  is  a  jury,  and  tried  just  as  if  it  were  an 
actual  suit ;  but  when  tfce  jury  have  given  their  verdict,  the  court 
of  law,  instead  of  rendering  a  judgment  upon  the  verdict,  certifies 
it  back  to  the  court  of  equity.  The  verdict  of  the  jiu^*,  however.  Effect  of  the 
ifl  not  conclusive  upon  the  equity  judge.     It  is  only  for  informing 
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his  coascience,  as  the  expression  is ;  he  may  disregard  it  and  have 
the  question  tried  again^  if  he  thinks  best.  The  questions  of  fact 
involved  in  an  equity  case  need  not  all  he  tried  at  the  same  time 
or  in  the  same  way.  Some  may  be  sent  to  a  jury  on  a  feigned 
issue,  others  to  a  referee  or  master  and  others  tried  by  the  court. 
This  is  simply  a  matter  of  convenience.  What  method  of  trial 
shall  be  used  lies  in  the  discretion  of  the  judge;  but  if  the 
parties  agree  in  desiring  a  particular  method,  the  judge  will 
usually  consent. 
Decree.  1112.    The  judgment  of  a  court  of  equity  is  caUed  a  decree. 

interiocutorj-  It  may  bc    interlocutory   or  final,    and   interlocutory   decrees    are 

and  final 

deorcLH.     much  more  common  in  equity  than  at  law.     If  an    interlocutory 
Reference    dccrce   ordcrs    an    account   to    be   taken,  or  it  becomes  necessary 

after  iuterloo*  ^ 

utory  decree,  to    asccrtaiu    somc    fuTthcr    fact,    such    as    the    amount    which  a 

party  ought  to  recover,    the   practice   is  to  refer  the  matter  to  a 

Fartber  con.  mastcr  or  rcferec,  and  on  his  report,  or,  as  the  technical  expression 

is,  on  further  consideration,  the  final  decree  is  made.    A  decree  in 

Form  of     cquity  need  not  be,  like  a  judgment  at  law,  simply  for  one  party 

*  decree 

and  against  the  other.  It  ought  to  deal  with  the  whole  case  in 
detail,  determining  the  rights  of  such  individual  separately,  without 
regard  to  whether  he  is  plaintiff  or  defendant,  and  giving  to  each 
such  relief  as  he  is  entitled  to.  Therefore  in  general  it  makes  no 
difi'erence  to  a  party  in  an  equity  suit  whether  he  is  nominally  a 
plaintiff  or  a  defendant.  If  a  party  who  ought  to  act  as  a  plain- 
tifi  refuses  to  do  so,  he  may  be  made  a  defendant;  for  instance 
if  A  and  B  are  joint  cestuis  que  trust,  and  the  trustee  has 
committed  a  breach  of  trust  for  which  A  desires  to  sue  him,  and 
B  refuses  to  join  as  plaintiff,  A  may  sue  alone  and  make  B  a 
statement  of  defendant.     The  decree   should   contain   a  full   statement  of  the 

facts.  /»  1 

facts  of  the  case  as  found  by  the  court  to  exist.  But  if  the  facts 
are  fully  and  correctly  stated  in  any  other  document  filed  in  the 
case,  for  instance  in  a  finding  of  facts  made  by  a  master  or 
referee,  it  is  generally  sufficient  to  refer  to  that  in  the  decree. 
Sometimes  the  judge  makes  a  finding  of  facts  separate  from  the 
decree. 
Costs.  Costs  are  not  a  matter  of  right,  as  at  law,  but  rest  in   the 

discretion  of  the  court.      They  are  however  usually  awarded  to  a 
successful  party. 
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1113.  Some  decrees  execute  themselves,  as  it  said;  that  is.  Decree sz^. 
have  immediately  and  of  their  own  force  the   effect   desired,  and      "ei^e*- 
no  final  process  is  necessary  to  carry  them   into   effect.     Such   is 

a  decree  for  a  strict  foreclosure,  which  at  once  cuts  off  the  equity 
of  redemption  and  leaves  the  mortgagee  in  the  situation  of  absolute 
legal  owner. 

A  decree  for  an  injunction  is  enforced    by   a  writ  of  injunc-     Wiitof 

**  ./J  injanclion. 

tion  issued  from  the  court,  directed  to  the  defendant,  forbidding 
him  and  his  agents  and  servants  to  do  the  act  intended  to  be 
injoined.  Disobedience  to  the  writ  is  a  contempt  of  the  court 
and  punishable  by  fine  or  imprisonment. 

The  ordinary  method    of  enforcing   the    decrees   of   a   court  Enforcement 

"  "  of  decroM 

of  equity  is  by  process  of  contempt,    the  party  against  whom  the    g»«faUy- 
decree  is  made  being  fined  or  imprisoned  if  he  disobeys  it.     Execu- 
tions were  not  formerly  used   even   on    decrees   for   the  payment  Execution*. 
of  money,  but  at  present  by  statute  courts   of  equity   are  usually 
empowered  to  issue  executions  in  pi-oper  cases  like  courts  of  law. 

1114.  An  error  in  a  decision   of  the   court   is  ground  for     Appeals 
an  appeal,  which  is  taken  by  filing  a  notice  of  appeal   with  the 

clerk  of  the   court   and   serving   a   copy   of  it  upon  the  opposite 

party.      Generally   not   only   a   final   decree  but  an  interlocutory 

decree  or  order  can  be  appealed  from.     On    an   appeal  the  same 

papers  which  were  before    the    lower  court,   that  is,  the  pleadings 

and,  if  evidence  was  taken,  the    dejiositions   of  the    witnesses  or 

the  finding  of  facts,  or  copies  of  them,    are  sent  to  the  appellate 

court,  and  a  new  hearing  is  had  there,    so  that   questions  of  fact 

as  well  as  of  law  may  be  reviewed.     If  the  trial  was  had  before 

the  court  itself  by  witnesses  being  produced   and   examined  there, 

and  the  judge  commits  any  error   which   at   common   law  would 

be  the  foundation  for  a  bill  of  exceptions,    a   statement   called  a     Com  on 

case,  which  is  equivalent  to  a  biU  of  exceptions,    is  prepared  and 

sent  to  the  appeUat  court  with    the   other   papers.      If  the  trial 

was  before  a  referee  or  a  jury,   the   proper  method  of  correcting    Motion  to 

any  such  error  is  in  the  first  place    by   a  motion  to  the  court  to    orvedict. 

reject  the  report  or  verdict,  which  corresponds   to  a  motion  for  a 

new  trial  at  common  law. 

1115.  When  an  action  is   brought  to  obtain  an  injunction,   Temporaiy 

•  ...  injonctioue. 

it   IS   sometimes   necessary   to   have   a   temporary   injunction    to 
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prevent  the  defendant  from  doing  the  act  pending  the  soit.  This 
may  be  granted  on  motion  at  the  commenoement  of  the  action 
or  at  any  time  before  the  decree.  Sometimes  such  an  injunction 
IS  granted  ex  parte,  that  is,  without  notice  to  the  party  injoined 
In  that  case  he  has  a  right  to  move  at  any  time  to  have  the 
injunction  vacated.  But  usually  notice  of  a  motion  for  an  injunc- 
tion is  required. 
Writ  of  1116.     If  the  object  of  the  action  is  to  congipel  the  defendant 

to  do  some  act,  such  as  to  make  a  conveyance  of  land  or 
specifically  perform  a  contract,  and  there  is  reason  to  apprehend 
that  he  will  depart  from  the  jurisdiction  so  that  the  court  will 
not  be  able  to  enforce  its  decree,  a  writ  of  ne  exeat  regno,  or 
in  the  United  States  ne  exeat  repMica,  may  be  issued,  com- 
manding the  sheriff  to  arrest  the  defendant  and  hold  him  until 
he  gives  security  that  he  will  duly  perform  whatever  may  be 
decreed  against  him.  This  writ  serves  the  same  purpose  as  a 
capias  at  common  law. 

procednrain  1117*     A  suit  iu  admiralty  is  begun  by   filing   in  tiie  court 

a  libel,*   which  contains  a  statement   by   the  plaintiff  or  libellant 

of  the  facts  of  his  case.      There   are   no  forms  of   action.      The 

Libel.      libel   is   merely   a    simple    direct   statement,    without    any  formal 

parts  such  as  are  found  in  a  bill  in  equity     It  must  be  properly 

addressed   to   the   court   and   signed  by  counsel,  and  should  also 

be  articulated,  that  is,  divided  into  numbered  articles  or  paragraphs. 

Konition.  1118.     Ou  thc  fiUug  of  the  Kbcl  the  court  issues  a  writ  called 

a  monition  or  citation,  directed  to  its  executive  officer,  commanding 

him  to  summon  the  defendant  to  appear  and   answer  the   libel. 

N.ticeof    In  an  action  in  rem  the  officer  is  commanded  to  give  public  notice 

of  the  suit,  which  he  does  by  serving  the  monition  upon  the  master 

of  the  vessel  or  any  person    who    is   in    possession   of  the  goods, 

publishing   it   in    newspapers,    and  posting   up   copies    in  certain 

pwcinmation  pubHc  places.  Ou  the  return  of  a  monition  in  rem  public  pro- 
clamation Ls  also  made  in  the  court  calling  upon  all  persons 
interested  to  present  their  claims.     In  an  action  in   rem    a   writ 

AtucUment.  of   attachment   is    also    issued,    which   is   usually   combined    with 
the  monition,  under  which    the    officer   seizes    the    thing   against 
which  the  action  is  brought  and  holds  it  pending  the  action  unless 
4  From  dbdluB. 
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some  one  gives  bail  for  it   and   procores  its   release,    which  any      Bau. 
interested  party  has  a  right  to  do.      In   actions  in  personam  an  Attncbmeut 
attachment  is  sometimes  granted  against  the  body  of  the  defend-      boUy. 
ant   in  cases   where   a   capias   might   be   had   at   law,  and  the 
defendant  if  arrested  under  the   attachment   may  give   boil,  his      Baa 
bondsmen  being  known  as  Jidejussora. 

1119.  If   the    action    is  in  rem,  any  person   desiring   to  interveniaff. 
intervene  mnst  present  to  the  court   a   written   claim  stating  his 
interest  in  the  thing,  on  which   he   is  permitted  by  an  order  of     ckiin. 
the  court  to  become  a  party  to  the  action. 

A  defendant  who  appears    or   intervenes   must  either  demur    pieadinct. 
or  answer  to  the  Kbel,  and  there  are  usually  no  farther  pleadings. 
K  a  defendant  has  a  counter-claim,  he  sets  it  up  in  a  defensive  coantercUdm. 
allegation,  which  is  analogous  to  a  cross-bill   in   equity,    to  which 
the  plaintiff  in  turn  must  demur  or  answer.     The  modes  of  trial      TxiaL 
are  substantially  the  same  as  in  equity,    and   the   hearing  before 
the  court. is  called  taking  information  by  the  court. 

1120.  The   decree   may   be   interlocutory   or  final,  and  an     DeorMi 
account  may  be  taken  if  necessaiy  before  a  referee.    In  a  action 

in  rem  to  enforce   a   maritime   lien    the   decree   orders  the  sale       saIa. 
of  the  thing  and  the  payment  of  the   liens   upon   it   out  of  the 
proceeds.     The    sale    is    conducted    by    the    executive    officer  of    venditioni 
the  court  under  a   writ   of  venditioni   expOThos   from   the   court, 
which  is  a  sort  of  writ  of  execution.     Decrees  for  money  damages   Exeoation. 
are  enforced  by  execution. 

Appeals   may   be   taken  from  decrees  or  orders  as  in  equity.    Appeau. 

1121.  The  procedure  in  courts  of  prize   it   is  not  necessary  Prua  oourta. 
to  describe  here;  it  differs  considerably  from  that  in  the  instance 

courts.     All  proceedings  in  prize  courts  are  in  rem, 

1122.  The  procedure  in  the  ecclesiastical  -courts  is  substeui-  Procedarain 
tiaHy  the  same  as  in  suits  in  persfrtuim  in  admiralty.  In  the  ticoioouru.' 
probate  courts  in  the  United  States  the  name  petition  is  generally  The  American 
used  instead  of  libel,  and  in  some  states  the  pleadings  are  oral,  cooru. 
The  ecclesiastical  courts  proceed  on  the  theory  that  their  function  The  eccieaiaa- 
like  that  of  the  church  itself,  is  not  to  interfere  in  purely  worldly  »ctpro»aiJu 
afiairs,  but  to  enforce  upon  men  the  observance  of  moral  and 
religious  duties  and  keep  them  from  sin.  Their  commands,  pro- 
hibitions and  penalties  are  imposed  for  that  purpose  only,  or  by  way 


a<ii%m<M. 
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of  penanoe  or  atonement  for  wrongdoing,  foi  the  gcx)d  of  the  of- 
DeoTOM     fender's  soul,  pro  salute  animae.    Therefore,  except  in  case  of  such 
themaeiTea.  decTOes  as  enforco  themselvef,  such  as  decrees  of  diyoroe,  the  pro- 
bate of  wills  or  the  granting   of  administration,  the  only  process 
szoomnmni.  available  to  them  for  enforcing  their  decrees  is  the  ezoommonication 

oation.  ° 

of  a  recusant.  But  sometimes  the  court,  before  resorting  to  that 
extreme  measure,  issues  a  monition  or  warning  to  the  offender, 
and  excommunicates  him  only  in  case  he  disobeys  it.  Excom- 
munication is  not  purely  a  spiritual  penalty.  Besides  the  extremely 
unfavorable  effect  which  in  superstitious  times  it  was  believed  to 
have  upon  the  offender's  prospects  in  the  next  world,  it  is  attended 
in  this  life  by  various  civil  disabilities  somewhat  similar  to  those 
necreea  of  which  attached  to  outlawry.     The  courts  of  probate  in  the  United 

probate  "  * 

ooarto.  Statcs  cnforoe  thdr  decrees  in  the  same  manner  as  coorts  of 
equity,  as  also  do  the  courts  to  which  the  secular  jurisdiction  of 
the  ecclesiastical  courts  has  recently  been  Iransfenned  in  England* 
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CHAPTER    LXXn. 

THE  MODERN  PBOCEDURE. 

1123.  The   modem  procedure  was  first  introdaoed  in  New  Th«modera 
York  in  the  year  1848.      It   has   been   adopted   in  many  of  the 
United  States.      The   national   courts   m  cases  at  law  follow  the 
procedure  of  the  respective  states   where    they   sit,    but  in  equity 

and  admiralty  they  still  adhere  to  the  old  procedure  in  a  some- 
what modified  form.  In  England  the  modern  procedure  was 
established  by  the  Judicature  Act  of  1873.^ 

This  procedure  is  nearly  the   same   everywhere,    though  with  Ganeni  obaxw 
local  variations.     Its  aim  is  to  retain  and  combine  what  was  best    ^       ^' 
in  all  of  the  old  systems  while  getting  rid  of  useless  formalities 
and  fictions.     There   are   no   forms   of  action,  and  in  the  main  Nofomuof 
no  distinction   in  point  of  procedure   between  cases  at   law   and 
in   equity.      In   any  action   the    court    may    give    any    sort    of 
relief  which   it   has  jurisdiction    to  give,   whether  legal  or  equit-    Leirni  and 
able  or  both;  for  example   in   a   single    action   for  a  nuisance  it    remedies. 
may  award  damages  for  the  injury  done   by  the  nuisance,  which 
is  a  l^al  remedy,  and  an  injunction    against   its  farther  continu- 
ance,   which   is   an    equitable    remedy.     This   fusion    of  law  and  Fusion  of  inw 
equity,  however,  extends  only  to  the  adjective  law.     The  difference 
In   the   substantive   law  between  legal  and    equitable   rights   and 
duties  remains  as  it  was  before.     And  even  in  regard  to  procedure,  Trial  bj  jarj. 
trial   by  jury  is  still  a  matter  of  right  in  actions  which  in   their 
nature   are  legal,  in  which  legal  remedies  are   sought,   while,  as 
formerly,  it  is  seldom  used  in  equitable  actions. 

1124.  An  action  is  begun   by   a   writ   of  summons,  which    SDmmoii& 
in   some   places  is  issued  from  the  court  as  was  the  old  practice, 

and  in  others  by  the  party  himself  or  his   attorney  without  the 
necessity  of  applying  to  the   court   for  it.     It   is   served    by   the    service  or 
sheriff  or  some  other  proper  officer  or  by  an   indifferent  person, 
and    its    due    service     must    be    proved   by   the    return    of  the 
officer   or  by  an   affidavit   of  the  person  serving   it.      Personal 

1  See  2  199. 
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service  is  made  by  delivering  a  copy  of  the  writ  to  the  defendant,  or 
in  some  places  by  leaving  it  at  his  residence,  within  the  territorial 
jurisdiction  of  the  court.  If  personal  service  can  not  be  made,  the 
court  will  make  an  order  directing  service  in  some  other  way,  as  by 
publication  in  the  newspapers  or  sending  a  copy  of  the  summons  by 
mail.*  If  the  defendant  appears  generally,'  no  summons  is  neceasary,- 
and  any  defect  in  the  summons  or  in  the  service  of  it  becomes  of  no 
importance.  Appearance  is  effected  by  a  written  notice  of  appearance 
filed  in  the  clerk's  office  or  served  upon  the  plaintiff's  attorney. 

1125.  The  first  pleading  by  the  plaintiff  is  called  in  the 
United  States  a  complaint  or  petition,  in  England  a  statement  of 
claim.  It  should  contain  a  plain  statement  of  the  actual  facts 
constituting  the  ground  of  the  action,  without  fictions  or  unneces- 
sary prolixity,  and  a  prayer  for  relief.  A  prayer  for  general  relief 
is  usually  added,  as  in  a  bill  in  equity.  Only  one  count  is  allowed 
upon  a  single  cause  of  action;  but  any  number  of  separate 
causes  of  action  of  the  same  nature  or  arising  out  of  the  same 
transaction  may  be  stated  in  separate  counts. 

The  defendant  may  either  demur  or  answer.  If  he  demurs 
and  his  demurrer  is  overruled,  he  is  permitted  afterwards  to  put 
in  an  answer,  though  generally  on  condition  of  paying  costs  on 
the  demurrer.  The  answer,  which  is  called  in  England  a  state- 
ment of  defence,  may  contain  as  many  grounds  of  defence  as 
the  defendant  chooses  to  set  up,  either  in  abatement  or  in  bar, 
though  in  some  places  separate  pleas  in  abatement  are  still 
used.  Separate  defences  must  be  put  into  separate  paragraphs. 
The  answer  may  contain  denials  of  the  allegations  in  the  com-- 
plaint,  new  matter  in  avoidance  or  counterclaims,  or  all  of  these. 
A  denial  may  be  of  some  particular  part  or  of  the  whole  of  the 
complaint,  which  latter  is  called  a  general  denial. 

Usually  there  are  no  pleadings  after  the  demurrer  or  answer,  un- 
less the  answer  contains  a  counterclaim,  in  which  case  the  plaintiff 
must  reply  to  that.  But  in  some  places  a  reply  is  required-  or  may 
be  ordered  by  the  court  if  the  answer  contains  any  new  matter.  And 
any  pleading  containing  new  matter  may  be  demurred  to.  It  is  not 
necessary  that  the  pleadings  should  be  carried  to  an  issue. 

2  Ar  to  tlie  effect  of  such  bvrvice,  see  |  1141. 
>See  ^  1041. 
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1126.     PleadingR   are    either   filed    in   court  or  served  upon  Filing  or  d*. 
the  attorney  of  the  opposite  party.    They  need  not  be  sworn  to  ;  but    pi«Sig«. 
it  is  generally  the  rule  in  the  United  States  that  if  any  pleading  is 
sworn  to  all  subsequent  pleadings   must   be.    Therefore  it  is  very  veriumtioii. 
common  for  the  plaintiff  to  swear    to   his   complaint   in   order  to 
prevent  the  defendant  from   putting   in    a   general   denial,  which 
would  impose  upon    the   plaintiff  the    task   of  adducing  evidence 
to  prove  the  whole    of  his   complaint,    wherea,s   if  the  defendant 
18  compelled    to .  swear   to   his   answer   he   can    deny   only   those 
allegations  in  the  complaint  which  he  really  believes  to  be  untrue 
and  intends  to  controvert. 

Interrogatories  can  not  be  inserted   in   the  complaint,  but  in  intorinogato. 
mo6t  places  either  the  parties  may   file   interrogatories  separately 
firom  their  pleadings,  or  the  court   upon  motion    of  one  of  them 
for   sufficient  reasons  shown  will  order  the  other  party  to  submit  ExuBination 

*•  of  a  party 

to  an  oral  examination  before  a  master  or  referee  before  the  trial,     ^'o"  *'*«*• 

1127*     The  methods  of  trial  are  as  follows,  the  old  method      Trial, 
in   equity   of  taking   the   depositions   of  the   witnesses   before  a 
master  not  being  used. 

In  legal  actions  either  party  has  a  right   to   a  trial  by  jury.  Trial  by  joiy. 
if  he  insists  upon  it.     In  equitable  actions  it  may  be  ordered  by 
the  court.      In  that  case  a  feigned  issue  is  not  used,  but  a  plain 
statement   in   writing   of  the   question   to   be   tried   is   prepared 
for  the  jury. 

In   equitable   actions   generally,    and   in   actions  at  law  if  a  Triaibjtha 
jury  trial   is   not   desired,  the  judge   himself  tries   the  questions       °  *** 
of  fact  in  open  court   without    a  jury,    or   may   in  his  discretion    Beferenee. 
send  any  or  all  of  such  questions  to  be  tried  by  a  referee.    Some- 
times the  referee  is  empowered   to   decide    the   whole   case,   both 
facts  and  law,  and  to  draw  up  the  judgment;    but  this   can   be 
done  only  by  the  consent  of  the  parties. 

If  there   is   no   trial   by  juiy,    it   is    the   practice    for    the    nndhigof 

facta. 

judge  or  referee  before  whom  the  trial  is  had  to  draw  up  in 
writing  a  finding  of  facts,  that  is,  a  statement  in  exttnso  of 
such  facts  as  he  finds  to  have  been  proved,  and,  if  he  is  alw> 
empowered  to  decide  questions  of  law,  a  statement  of  his  con-  coiu^nsioiia 
elusions  of  law  and  the  judgment  which  he  thinks  ought  be 
r3ndered.      This   is   filed   in   court   and   becomes   a  part  of  the 
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record.  Exoeptions  may  be  taken  by  either  party  to  any  ruling^ 
or  dednon  made  by  the  jndge  or  referee  in  the  ooorse  of  the 
trials  or  to  any  conclusion  so  made  and  filed  by  him. 

1128.  Motions  in  arrest  of  judgment  or  nan  obstante 
veredicto  are  not  permitted^  because  the  party  might  have 
demurred,  and  if  his  demurrer  was  unsuccessful  could  then  have 
answered  over.  But  it  is  a  common  practice  to  permit  the 
defendant  when  the  case  is  called  for  trial,  if  he  thinks  the 
complaint  insufficient,  to  make  an  oral  motion  to  dismiss  the 
case ;  because,  if  the  complaint  really  does  not  state  a  cause  of 
action,  it  would  be  unless  to  spend  time  in  trying  the  questions 
of  fact.  I£  such  a  motion  is  granted,  it  has  the  effect  of  a 
nonsuit.  If  the  plaintiff*  thinks  the  answer  insufficient,  he  may 
in  tiie  same  way  move  for  a  judgment  in  his  favor  on  the 
pleadings.  The  defendant  may  also  move  for  a  nonsuit  when 
the  plaintiff  has  rested   his  case  at  the  trial,  as  formerly  at  law.. 

A  motion  for  a  new  trial  may  be  made  after  the  verdict 
or  decision  and  before  judgment  or  within  a  limited  time  after 
judgment.  It  is  sometimes  made  immediately  after  the  trial  to- 
the  trial  judge  himself  instead  of  to  the  court  in  banc,  in  which  case 
no  bill  of  exceptions  is  necessary,  the  facts  being  already  within: 
the  judge's  knowledge.  If  his  order  granting  or  refusing  a  new 
trial  is  to  be  appealed  from,  or  if  the  motion  for  a  new  trial 
is  made  before  another  judge  or  before  the  court  in  banc,  it  i» 
necessary  to  prepare  a  case  containing  the  party's  exceptions 
and  a  history  of  the  proceedings  for  the  information  of  the 
court,  which  is  equivalent  to  a  bill  of  exceptions^  and  is  some- 
times so  called.  If  an  error  is  conmiitted  by  a  referee  in  a 
trial  before  him,  the  proper  remedy  is  not  a  motion  for  a  new 
trial,  but  a  motion  to  the  court  to  reject  the  referee's  finding^ 
or  send  it  back  to  him  for  correction. 

1129.  The  judgment,  which  may  in  most  places  be  entered 
immediately  after  the  trial,  is  either  a  simple  judgment  for 
money  or  for  the  possession  of  land  or  a  chattel,  as  at  oonmion  law, 
or  resembles  a  decree  in  equity,  according  to  the  nature  rf  the- 
case.  It  may  be  interlocutory  or  final ;  and  after  an  interlocutory 
ju€l<riiient  a  writ  of  inquiry  may  issue    to  have    damages  assessed 

♦  See  2  1067. 
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by  a  sheriffs  jury,  a  hearing  in  damages  be  had  before  tiie  court 
with  or  without  a  jury,  or  the  case  may  be  sent  to  a  master  or  re- 
feree to  take  an  account  or  find  farther  facts,  as  may  be  necessary. 

1130.  The  judgment   may  be  enforced  by  execution  or  by  £iiforcom«nt 
proceedings  for  contempt  according  to  its  natm-e.     The   old  writs 

of  execution  are  in  use  in  some  places,   but   generally    executions   Execution. 
for  money  are  either  against  all   the   property   of  the  defendant, 
both  real  and  personal,  which   sort   of  writ   is   called   simply  an 
execution  against  property,  or  against  the  body,  or  both. 

1131.  Writs  of  error  are  obsolete   in   most  places.     Gene-    Appeals 
rally  an  appeal  can  be  taken  from  any  judgment  or  order  of  the 

court  except  an  order  which  is  purely   discretionary.      An   appeal 
is  taken  by  notice  as  in  equity,  and  a  copy  of  the   whole  record 
is  sent  up   to   the   appellate  court.     If  the    error   complained  of 
does  not  appear  upon   the  record,   a   case   is  prepared  as   on   a 
motion  for  a  new   trial  and  made  a  part  of  the  record.      On  an  jadgmentoB 
appeal  the  higher  court  may  affirm,    reverse   or  modify  the  judg- 
ment,   grant   a   new   trial   or   send   the   case   back  to  the  lower 
court  for  farther  proceedings.     After  a  trial  by  juiy  the  appellate 
court  can  not  review  any  question  of  fact   that  has  been  decided  QaestioiiBof 
by  the  jury,  but  the  appeal  is  confined  to  questions  of  law.      In  '^         ^ ' 
other  cases  the  appeal  may  usually   be    taken  from  an  erroneous 
decision  either  on  the    facts   or   the  law.     In   an   appeal   on   a 
question  of  fact  a  case  on    appeal   must   be   made  containing  all 
the  evidence  that  was  given  at  the  trial  on  the  question. 

Sometimes  the  appellant  must   perfect   his   appeal  by  giving   perfeoting 
security  that  he  will  pay  the  costs  of  the    appeal   or  that  he  will     *^ 
perform  the  judgment  rendered   against    him   in  the  lower  court, 
if  his  appeal  is  unsuccessful.     And  even  when  this  is  not  required, 
the  appeal  wiU   not   usually   have   the    effect   of  a  supersedeas,  avprntdM. 
that  u>,  will  not  prevent   the   judgment    of  the  lower  court  from 
being  enforced  pending  the  appeal,  unless  such  security  is  given.    But 
the  court  may  make  an  order  staying  the  enforcement  ot  the  judg- 
ment till  the  appeal  is  decided,  even  without  security  being  given. 
If  however   that  judgment   is   enforced   and   then   is    afterwards  Restuation  in 
reversed  on  the  appeal,  the  party  procuring  its  enforcement  must 
make  restitution  in  integrum,    that  is,    must   restore    all  that  he 
has  received  under  the  judgment. 
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FroTitionftl 
remedies. 


Order  of 
Arrest. 


1132.  A  provisional  remedy  meanB  some  temporary  remedy 
granted  by  the  court  pending  the  suit,  to  prevent  the  party 
against  whom  it  is  granted  from  doing  some  act  which  would 
under  the  judgment  nugatory  or  to  facilitate  the  enforoemeiit  of 
the  judgment  when  rendered.  Under  the  old  procedure  these 
remedies  were  usually  obtained  by  means  of  special  writs  or  in 
particular  forms  of  action  either  at  law  or  in  equity.  Now  they 
are  allowed  in  proper  cases  on  motion  at  any  stage  in  the 
action.     The    party  applying  for  a  provimonal    remedy  must  give 

Security,  sccurity  by  a  recognizance  or  undertaking  with  sureties  to  indem- 
nify the  other  party  for  any  loss  or  damage  caused  to  him  if 
it  turns  out  that  the  remedy  ought  not  to  have  been  granted. 

1133.  In  an  action  to  recover  money,  if  the  case  is  such  that 
after  judgment  against  the  defendant  an  execution  can  be  issued 
against  his  body  to  enforce  payment,  or  in  an  action  to  compel  him 
to  do  an  act,  if  there  is  danger  that  he  may  abscond  or  depart  out 
of  the  jurisdiction  of  the  court,  the  plaintiff  may  have  an  cffder 
or  warrant  for  his  arrest  pending  the  action.  This  is  equivalent 
to  a  capias  ad  responderuiuin  at  common  law  or  a  writ  of  ne 
exeat  in  equity,  and  is  often  called  by   those  names.      Imprison- 

v^hen  arrest  meut  for  debt  has  generally   been   abolished.      The   rules   as   to 

is  permitted.      ,  . 

when  imprisonment  on  an  execution  and  a  warrant  of  arrest 
are  permitted  are  not  quite  the  same  in  all  places.  But  in 
most  places  arrest  is  allowed  in  actions  for  torts  and  for  debts 
contracted  by  fraud  or  breach  of  confidence.  If  the  party  arrested 
gives  ball,  it  is  not  necessary  for  him  afterwards  to  put  in  bail 
above.  The  bail  once  given  stands  for  the  whole  duration  oi 
the  action.  Common  bail  is  abolished.  The  plaintiff  can  require 
the  bail  to  justify ;  and  if  he  omits  to  do  so  within  a  reasonable 
time,  the  sheriff  is  discharged  from  responsibility  for  their 
sufficiency. 

1134.  Attachment  against  the  body  means  the  same  as 
arrest.  Attachment  against  property  is  a  seizure  of  a  party's 
property  pending  .  the  suit  under  a  warrant  from  the  court  as 
security  for  the  performance  of  any  judgment  that  may  be 
rendered  against  him.  In  some  of  the  United  States  an  attach- 
ment is  allowed  as  a  matter  of  course  in  all  actions  for 
money.      But   in  most    places   it   can   only  be  had  in  an  action 


Bail. 


▲ttachment. 
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ex  contractUf  in  certain  cases  specified  by  statute^  as  when  the 
defendant  Uvea  out  of  the  jurisdiction  of  the  court,  or  is  concealing 
or  disposing  of  his  property  to  prevent  its  being  taken  on  execution, 
or  is  about  to  do  so. 

Chattels  axe  attached   by  the   sheiiflPs  actually  seizins:  them.  Attachment 
The  owner   may    usually   got   them   back   by  giving  security.    A 
practice  prevails  in   the  United  States  for  the  sheriff  to  deliver  Eeoeipt«fot 

*  propertT 

the   property   attached   to  some    friend    of  the  debtor,  who  gives    »ttiujhad 
him  a  receipt  for  it  agreeing  to  return  it  to  him   at   any  time 
on  demand.     The  sheriff  however  does  this  at  his  own  risk,  and 
is   responsible   to   the   party   in  whose  favor  the  attachment  was 
granted  if  the  receiptsman  fails  to  redeliver  the  property. 

An   attachment   of  land   is   effected   by  the  sheriff^s  simply  ▲ttacbmeat 
leaving  a  written  notice  of  the  attachment   at   the   office  where 
deeds  of  the  land  are   to   be   recorded,    which   notice   is  entered 
in  a  book  kept  for  the  purpose. 

If  a  judgment  is  rendered  against  the  party  whose  properly     Levy  on 
has  been  attached,  an  execution   can   be    levied  on  the  property.    £^ohcZ 
If  judgment  goes    in   his   favor,   the   attachment  is  released  and 
the  property  restored  to  him. 

1135.  Only  tangible  property  can  be  attached  under  an  Foreign 
ordinary  warrant,  and  in  case  of  chattels  only  those  in  which 
the  defendant  has  a  right  of  present  possession;  the  sheriff 
can  not  take  the  chattels  away  from  any  one  else  who  has 
a  right  to  their  possession.  But  if  any  person  is  trustee  for  the 
defendant  or  is  indebted  to  him  or  has  his  property  in  his  pos- 
session, such  property  may  be  attached  by  what  is  called  foreign 
attachment,  garnishment  or  trustee  process.  This  consists  in 
a  notification  from  the  court  to  the  trustee,  debtor  or  bailee 
of  the  defendant,  who  is  called  the  garnishee,  that .  the  money 
or  property  in  his  hands  has  been  attached  and  that  he  must 
not  pay  or  deliver  it  to  the  defendant  without  a  farther  order 
from  the  court.  If  he  does  so,  he  is  responsible  for  its  value. 
After  judgment  against  the  defendant,  the  sheriff  on  the  execu- 
tion demands  the  money  or  property  from  the  garuishee.  If  the 
latter  improperly  refuses  to  comply  with  the  demand,  a  creditor's  creaitor'i 
action,^   or  in  some  places  a  writ  of  scire  faciaa,  will  lie  against  *°  IS^'"^ 

4  See  2  953. 
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IiiiD  to  appropriate  the  property  in  his  hands  to  the  satisfaction 
of  the  judgment. 

BepiATin.'  1136.     A   writ   of  veplegiart  facias    or   a   replevin   order 

equivalent  to  such  a  writ  may  be  had  in  an  action  for  the 
recovery  of  chattels,  where  formerly  an  action  of  replevin  would 
have  lain. 

proTiaioiua  1137.    Provisional    injunctions    are    granted    and    receivers 

•nd  nocdTeza.  appointed  as  formerly  in  equity. 

ProTuionai  1138.     Provisioual  remedies  are  usually  granted  in  favor  of 

SS^;Sm  ^^®  plaintiff  against  the  defendant.  But  a  defendant  may  also 
have  them  in  a  proper  case,  especially  if  he  has  made  a  counter- 
claim in  the  action,  as  to  which  he  is  practically  in  the  position 
of  a  plaintiff 
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CHAPTER    LXXIIL 
THE  LOCALITY  OF  AOTJONS. 

1139.  In  the  civil  law  eveiy  person   has  what  is  called  his     Fonmu 
Toram^  or  place    where  he  may  be   sued.^      This  is  generally  the 

place  where  he  lives  or  carries  on  business.  Sometimes  obligations 
or  particular  rights  are  conceived  of  as  having  a  forum,  where 
actions  may  be  brought  to  enforce  them  independent  of  the 
forum  of  the  person  against  whom  the  action  is  brought.  There 
is  nothing  in  the  common  law  similar  to  the  forum.  Under  the 
common  law  practice  the  name  of  the  county  in  which  the  action  Venuo. 
was  to  be  tried  was  inserted  in  the  mai^n  of  writs  and  pleadings. 
This  was  called  the  venue,  from  which  the  name  venue  came 
to  be  ased  to  denote  the  place  itself,  and  particularly  the  county, 
where  the  trial  was  to  be  had.  Li  England  the  superior  courts  all 
sit  at  Westminster,  and  the  clerks'  offices  are  there,  though  trials 
are  usually  held  at  the  circuits,  so  that  the  venue  means  simply 
the  place  of  trial.  Li  the  United  States  the  courts  in  different 
counties  are  either  separate  courts  or  at  least  have  separate  clerk's 
offices,  so  that  the  venue  is  the  place  where  the  action  is  brought 
and  where  not  only  the  trial  but  generally  all  the  proceedings  in 
the  action  take  place. 

1140.  Actions  are  either  local  or  transitory.  In  the  former  Local 
the  action  must  be  brought  or  tried,  or  in  technical  language,  the 
venue  must  be  laid,  in  the  county  where  the  cause  of  action 
arose.  All  actions  to  recover  the  possession  of  land  are  necessarily 
local,  because  no  court  in  another  place  could  actually  put  the 
successful  party  into  the  possession  of  the  land.  Actions  to  foreclose 
mortgages  on  land  and  to  enforce  liens  upon   land  by  the  sale  of 

the  land  are  also  local  for  a  like  reason.      In  most  places  actions 

for  trespasses  upon  land  are  also  local,  though  the  reason  for  this 

is  not  so  apparent,  since  only  pecuniary  damages  are  sought.     An    4^^J?°> 

action  in  rem  must  be  brought  in  the   place    where   the   res   is, 

where  it  can  be  seized  in  the  suit. 

1  The  word  foram  is  occasionally  used  in  the  common  law  to  deuote 
the  place  where  aa  action  is  aciually  brought  or  tried. 
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Trnnntory  All  Other  actions  aro  transitorT,  and  as  a  general  nde  may  be 

itctioua. 

brought  anywhere,  though  in  most  of  the  United  States  it  is  required 
by  Btatiite  that,  unless  all  the  parties  are  non-residents  oi  the  state, 
the  action  must  be  brought  in  a  county  where  some  one  of  the 
chonireof  parties  resides.  However  the  court  has  power  to  change  the 
venue  and  order  the  action  or  trial  to  be  transferred  to  another 
county  for  any  good  reason,  for  instance  if  an  excited  state  of 
public  feeling  in  the  county  make  it  difficult  to  obtain  an  im- 
partial jury,  or  for  the  convenience  of  parties  or  witnesses. 
Suits  against  1141.    Whcu  the  defendant  lives  out  of  the  territorial  jurisdic- 

non  r®- 

sidenta.  tioD  of  the  court,  he  may  be  sued  in  a  transitory  action,  if  personal 
service  of  the  process  by  which  the  suit  is  begun  can  be  made  upon 
him  within  the  jurisdiction  or  if  he  voluntarily  appears  and  submits 
to  the  jurisdiction  of  the  court.  Thus  if  a  foreigner  comes  tem- 
porarily into  the  jurisdiction  on  a  visit  or  even  is  passing  through 
in  the  course  of  a  journey,  a  suit  may  be  begun  against  him  and 
the  judgment  will  be  binding  upon  him  personally,  if  he  is  per-* 
.  No  jurisdic-  soually  scrvod  with  process.  But  in  other  cases  a  court  has  no 
residents    lurisdiction  over  a  non-resident  and  can  not  render  any  iudsnnent 

generally.     *'  .  i,  J    J    ^^ 

against  him.     A  service  of  a  summons   upon   him  by  pubUcation 

or   by    mail   outside    of   the « territorial  jurisdiction   of  the    court 

is  invalid,  and  will    not   give   the    court  any    jurisdiction    of  his 

Property    pcrsou.      But   if  he    has   property   within   the  jurisdiction  which 

Jurisdiction,  cau  bc  attached,  a  suit  may  be  bt^n  against  him  by  attach- 
ment, and  the  judgment  in  such  an  action  will  be  enforceable 
against  that  particular  property,  though  not  sufficient  to  create 
any  personal  obligation  against  the  party  himself.  In  like  manner 
a  local  action  or  an  action  in  rem  will  lie,  and  the  judgment  will 
be  binding  as  to  the  land  or  the  res,  though  the  court  may  not 
be  able  to  get  jurisdiction  over  the  parties  interested  personally. 

Actions  be-  In  trausitory  actions,  when  all  the    parties  are  non-residents 

tweeu  non- 
residents,    and  the  cause  of  action  arose  out  of  the  jurisdiction,  although  the 

court  may  have  jurisdiction  if  process  can  be  served  upon  the 
defendant,  yet  the  courts  are  very  unwilling  to  exercise  it,  partic- 
ularly in  actions  for  torts,  and  will  usually  refuse  to  interfere  in 
purely  foreign  controversies.  Thus  if  one  Englishman  should  sue 
another  Englishman  in  the  United  States  for  a  tort  committed  in 
England,  the  court  would  probably  dismiss   the   suit    unless  somo 
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good  reason  was  shown  for   brining   it   there   instead   of  in  the 
courts  of  the  parties'  own  country. 

1142.  A  judgment  can  be  directly  enforced,  that  is,  by  Efroctof 
execution  or  process  of  contempt,  only  by  the  same  court  that  judgmonu. 
rendered  it ;  and  a  judgment  of  a  foreigo  court  does  not  create 
a  technical  debt,  estoppel  by  record  or  merger  of  the  cause 
of  action  outside  of  its  own  country ;  so  that  it  remains  possible, 
notwithstanding  the  foreign  judgment,  to  bring  another  suit 
for  the  same  cause  of  action.  In  such  a  suit  the  foreign  judg- 
ment is  very  cogent  evidence  of  the  rights  of  the  parties ;  and 
there  is  a  strong  tendency  in  the  modem  authorities  to  hold  it 
conclusive  evidence,  provided  the  foreign  court  had  jurisdiction  and 
proceeded  regularly,  and  to  refuse  to  permit  the  questions  decided 
in  it  to  be  again  litigated.  That  is,  according  to  many  modern 
authorities,  if  an  action  is  brought  for  a  matter  that  has  already 
been  decided  by  a  foreign  tribunal,  the  only  inquiry  that  will  be 
entered  upon  will  be  as  to  the  competency  of  the  foreign  court 
and  the  regularity  of  its  proceedings,  and  if  these  are  established^ 
its  decision  on  the  merits  of  the  case  will  be  taken  as  correct ; 
and  competency  and  regularity  are  prima  facie  presumed. 

The  provision  in  the   couHtitution   of  the  United  States  that  Jadfcmentu  in. 

,  ,  ,  another  state 

full  faith  and  credit  shall  be  given  in  every  state  to  the  judicial 
proceedings  of  other  states  makes  a  judgment  of  the  courts  of  one 
state  conclusive  in  every  other  state,  so  that  an  action  of  debt 
will  lie  upon  it  and  it  will  create  an  estoppel  and  a  merger  in 
another  state,  if  the  court  that  rendered  it  had  jurisdiction.  The 
same  rule  holds  as  between  the  national  and  the  state  courts. 
A  decree  of  a  court  of  admiralty  in  an  action  in  rem  is  recognized  Deczee» 
as  binding  and  conclusive  in  all  countries,  if  the  court  had  juris- 
dictioQ  of  the  re9* 


Mir«nK 
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CHAPTER    LXXIV. 


CRIMES  IN  GENERAL. 


Treason. 


Felony. 


Misde- 
meanor, 


Overlapping 
of  crimes. 


Degrees 

in  cximes. 


Conriotion  of 

a  (iitfcreut 

ctimo   ft'om 

tbt;  cue 

ciurgcd. 


1148.  Grimes  are  divided  into  treason,  felonies  and  mis- 
demeanors. Treason  comprises  a  few  crimes  directly  against  the 
government,  which  will  be  described  iu  the  next  chapter.  Felony 
includes  all  crimes  except  treason  which  at  common  law  were 
punished  with  death  and  forfeiture  of  the  offender's  land  and 
goods  and  involved  corruption  of  his  blood,  together  with  such  as 
have  been  from  time  to  time  declared  by  statute  to  be  felonies. 
There  is  no  general  definition  of  felony;  the  various  kinds  of 
felonies  must  be  separately  learned.  Most  serious  crimes  belong  to 
this  class.  A  misdemeanor  can  be  defined  only  negatively  as  any 
crime  which  is  not  treason  or  felony,  including  most  petty  offences 
and  some,  chiefly  statutory  crimes,  of  a  more  grave  nature. 

1144.  Crimes  overlap  upon  each  other  to  a  oonsiderable 
extent,  so  that  the  same  act  may  amount  to  two  or  more  different 
crimes,  or  one  crime  may  be  included  in  another.  Thus  murder 
includes  an  assault  with  intent  to  kill,  which  in  turn  includes  a 
simple  assault;  and  robbery  includes  theft;  it  being  impossible  to 
commit  the  greater  crime  without  at  the  same  time  committing 
tlie  lesser  one.  By  modern  statutes  many  crimes  are  divided  into 
degrees  according  to  the  presence  or  absence  of  circumstances  of 
aggravation,  the  higher  degrees  being  more  severely  punished ;  for 
instance,  murder  in  the  first  degree  is  now  usually  punished  with 
death,  but  murder  in  the  second  d^ree  is  not.  Sometimes  the 
higher  degrees  of  a  crime  are  felonies  while  the  lower  degrees  are 
only  misdemeanors.  Every  crime  of  a  higher  degree  includes  all 
lower  degrees  of  the  same  crime.  When  a  person  is  prosecuted 
for  a  crime,  if  the  very  offence  for  which  he  is  prosecuted  can  not 
be  proved  against  him,  he  may,  if  the   evidence   is   sufficient  for 
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that  purpose,  be  convicted  of  any  other  crime  which  is  included 
in  the  former  crime  or  of  any  lower  d^ee  of  the  same  crime, 
but  not  of  any  higher  d^ee  or  of  any  distinct  and  separate  crime 
not  included  in  the  original  charge.  Thus  if  a  pet  son  is  pro- 
secuted for  murder  in  the  second  degree,  he  may  be  found  guilty 
of  an  assault  with  intent  to  kill,  but  not  of  murder  in  the  first 
degree  or  of  robbery. 

1145.  When  a  person  has  once  been  tried  for  a  crime  and  Themiea. 
convicted  or  acquitted  of  it,  or  if  he  has  been   placed  on  trial  so  ^  twiM^m"*' 

jeopardy, 

that  he  might  have  been  convicted  or  acquitted  and  the   prosecu- 
tion   has  been  discontinued  without  his  consent,  he  can  never  be 
prosocuted  again  for  the  same  crime  or  for  any  greater  crime  that 
includes  it.    For  instance,  if  A  has  been  tried  and   convicted  for 
assaulting  and  wounding  B,  and  B  afterwards  dies  of  the  wound, 
A  can  not  be  prosecuted  for   murder.     This  is   expressed   in  the 
rule,  which  is  embodied  in  the  constitution   of  the  United  States 
and  those  of  the  states,  that  a  person  shall  not  be   twice  put  in 
jeopardy   for   the    same   offence.     Its   object   is   to   prevent   the 
government  or  the  police   from   harrassing   a  citizen  by  repeated 
CTiminal  prosecutions,  which  has  been  a*  favorite  device  of  tyranical 
governments  to  annoy  persons  who  have  incurred  their  enmity  or  to 
silence  political  opponents.     But  this  rule  does  not  prevent  an  ap-   New  triaia 
peal  or  the  granting  of  a  new  trial  at  the  request  of  the  defendant 
for  errorH  in  a  criminal  prosecution ;  nor  would  it  apply  to  a  case 
where  a  person  having  committed  a  serious  crime  should  firandulently 
procure  himself  to  be  convicted   of  a  trifling   offence  embraced  in    ^ 
it  for  the  purpose  of  barring  a  prosecution  for  the  greater  crime; 
fraud  makes  all  juristic  acts  voidable.     However   if  an  ^  which  ^JJj/*^'*" 
is  a  contempt  of  court  amounts  also  to  some  other  sort  of  crime,    <»"»*«"»?*• 
and    the    party    is    summarily    punished    by    the    court    for    his 
contempt,    he   may    also   be  prosecuted   for  the   crime.    And  in     cnxiuw 
the    United    States    if   the    same    act    is    a    crime   against  the  government. 
national   government   and  also   against   a  state,    or   against    two 
states,  it  may   be   punished  by  both;  but  in  practice  t^is  is  not 
often  done. 

1146.  (Generally  a  colpaUe  intention,   mens  rea,  is   necesh    Mmtrta. 
sary  to  a  crime.     Therefore  a  mistake  of  fact  may  excuse  an  act 
which  would  otherwise  be  a   crime,    as  if  a  man,  mistaking  one 
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of  his  own  family  for  a  burglar,  ahould  kill  him  in  drcumstanceti 
where  he  would  have  a  right  to  kill  a  buiglar.      But  a  person  is 

igooranoe  of  uot  excused  becauso  he  is  ignorant  of  the  mle  of  law  that  for- 
bids his  act,  for  example  if  a  person  should  intentionally  kill 
another  to  protect  himself  against  an  insult  by  the  latter  or 
because  the  latter  had  committed  adulteiy  with  his  wife,  wrongly 
supposing  that  the  law  permitted  him  to  do  so.  To  this  extent 
at  least  the  principle  applies :  ignorantia  Juris  neminem  excusat. 
If  however  the  ignorance  is  of  a  coUateral  rule  of  law  upon  which 
the  legality  of  the  act  indirectly  depends,  perhaps  the  rule  is  dif- 
ferent. K  for  instance  a  man  having,  as  he  supposes,  obtained 
a  divorce  from  his  wife  from  a  court  which  had  legally  no 
power  to  grant  a  divorce,  so  that  the  divorce  was  entirely  void, 
should  marry  another  woman,  perhaps  the  second  marriage  might 
not  amount  to  a  crime,  because  of  the  party^s  ignorance  of 
the  invalidity  of  the  previous  divorce.  However  every  person 
is  at  least  p*%ma  foAiie  presumed  to  .know  the  law;  and  it 
has  been  held  that  in  cases  of  crime  this  presumption  is  con- 
clusive not  only  as  to  the  rule  that  directly  forbids  the  act,  but 
as  to  all  rules  of  law  upon  which  its  l^ality  even  indirectly 
depends.     But  as  to  the  latter  rules  there  are  contrary  decisions. 

Crimes  with-  But  in  somc  cases   culpable   intention   is  not   necessary  to  a 

'  crime.     Thus  in  a  prosecution  for  abducting  a  girl  under  sixteen 

years  of  age,  which  was  a  crime  by  statute,  it  has   been  held  to 

be  no  excuse  that  the    defendant   supposed   her   to  be  over  that 

age.     Here  simple  intention  was  enough  to  make  the  act  criminaL 

Negiigmce.  And  somotimcs  a  crime  may  be  committed  by  mere  n^ligence, 
without  any  intention  at  all ;  it  is  generally  a  crime  to  kill  a  person 
by  negligence.      Also  if  a   person   is   engaged  in   committing   a 

unintonded  crime  which  is   malum  in   «e,    and   some   injurious   consequenoo 

ooDsequenoes 

ofoondoct.  follows  which  he  did  not  forsee  or  intend,  such  as  the  death  of  a 
man,  he  is  usually  responsible  criminally  for  such  consequences; 
but  not  if  the  act  is  merely  malum  prohibitum^  as  if  a  person 
who  under  the  game  laws  has  not  the  right  to  kill  ^me,  in  doing 
so  accidentally  shoots  a  person. 

Compniiion  1147.    Compulsion  will  sometimes. excuse  an. act  which  would 

otherwise  be  a  crime.  Unlawful  compulsion  by  threats  of  present 
death  or  serious   bodily   harm,   but  not   of  injuries   to   property^ 
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repntation  or  pecaniary  condition  or  of  future  personal  injuries,  if 
the  compulsion  be  such  as  an  ordinarily  reasonable  and  courageous 
man  would  yield  to,  will  excuse  any  act  which  is  merely  malum 
prohibilumj  for  instance  smuggling,  and  also  the  giving  assistance 
to  public  enemies,  rebels  or  rioters,  and  probably  also  mere  offences 
i^inst  property,  or  reputation,  mental  security  or  pecuniary  con- 
dition and  trifling  injuries  to  bodily  security;  but  it  will  not 
excuse  the  killing  or  maiming  of  an  innocent  person  or  the 
rape  of  a  woman.  A  person  should  rather  face  death  himself 
than  by  his  act  inflict  such  wrongs  as  these  last  upon  another. 
Nor  may  a  person  steal  or  injure  another  to  satisfy  his  own  needs  Belief  of  one'* 

.  own  needs. 

however  pressing. 

1148.  A  person  who  actually  commits  a  crime  by  his  own  Principals. 
personal  act  or  omission  is  a  principal  in  the  first  degree.  One 
who  is  present  at  the  commission  and,  himself  sharing  in  the 
unlawful  intent,  aide,  abets  or  encourages  the  actual  prepetrator, 
though  not  himself  doing  anything  which  would  be  criminal  in 
itself  and  apart  from  its  connection  with  the  act  of  the  other,  is 
a  principal  in  the  second  degree ;  for  instance  if  one  man  commits 
a  robbery  while  another  keeps  watch  at  a  convenient  distance. 
The  punishment  of  principals  in  the  first  and  second  degree  is 
usually  the  same,  but  not  always. 

An  accessory  to  a  crime  is  one  who  does  not  himself  commit  Accessories. 
it  nor  is  present  at  its  commission,  but  is  in  some  way  concerned 
therein  either  before  or  after  the  act. 

An  accessory  before  the  fact  is  one  who  intentionally  aids,  pro-  Before  the 
cures,  counsels  or  commands  the  commission  of  a  crime  without  being 
present  at  its  commission.  But  if  a  person  counsels  another  to 
commit  a  crime  and  a  different  crime  is  committed,  the  former 
18  not  an  accessory ;  though  he  is,  if  the  crime  which  he  advised 
is  committed  in  a  different  way  from  what  he  intended.  Thus 
if  A  hires  B  to  maim  C,  and  B  intentionally  kills  him,  A  is  not 
an  accessory  to  the  killing,  but  if  in  attempting  to  maim  him  he 
accidentally  kiUs  him,  or  if,  having  been  directed  to  poison  C,  B 
stabs  him  to  death,  A  is  accessory  to  the  crime. 

An  accessory  after  the  fact  is  a  person  who,  a  crime  having  After  the  fact. 
been  committed    and   he    having   knowledge   of  it,   intentionally 
harbois,  relteTes  or  asrists  the   felon   for  the  purpose  of  helping 
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him  to  escape  justice,  for  example  by  fm-nlshing  him  with  the 
means  of  flight,  concealing  him  from  the  police,  forcibly  reHcuing 
Act«of  him  when  arrested,  or  aiding  him  to  break  jaiL  But  charitable 
****"*^'  offices  to  a  prisoner  in  jail  or  even  to  a  person  out  of  jail  who 
is  known  to  be  a  fugitive  from  justice,  if  the  motive  is  actuaUy 
pure  charity  and  the  relief  is  limited  to  the  supply  of  his  im- 
mediate bodily  wants,  e.g.  giving  food  to  a  starving  man  to  save 
his  life,  does  not  make  one  an  accessory  to  his  crime  at  common 
Eoceiptof   law.      Nor    does   the    purchase    or    receipt    from   him   of   stolen 

stolen  gooda.  ^^^^  fcuowiug  them  to  be  stolen,  the  motive  being  to  acquire  the 
goods,  not  to  assist  the   felon;   but    this   is   a   separate   offence. 

Mere  silence.  Mere  sileucc  also  and  doing  nothing,  not  volunteering  information 
to  the  public  authorities  of  a  crime  or  the  whereabouts  of  a 
criminal  of  which  a  person  has  knowledge,  will  not  constitute  him 
an  accessory  no  matter  what  the  motive  of  his  conduct  is.     Even 

The  offender's  the  ucarest  rclativcs  are  not  permitted  to  aid  each  other  to  escape 

""*^'     justice.     A  father  may  become  in  this   way  an   accessory  to  his 

son's  crime,  or  a  servant  to  his  master's.    But  a  wife  is  excepted 

from  the  rule,  because  of  her  duty  to  her  husband  and  her  being 

supposed  to  be  under  his  coercion. 

PuDisbment  Generally,  but  not  always,  the  punishment  of  an  acceseory  is 

of  accessoried.  14 

the  same  as  that  of  a  pnncipaL  At  conmion  law  an  accessory, 
unless  tried  at  the  same  time  with  the  principal,  could  not  be 
put  upon  trial  until  the  principal  had  been  convicted ;  but  that  is 
not  now  the  rule.  If  a  man  were  prosecuted  as  an  accessory  aud 
acquitted,  he  could  still  at  common  law  be  prosecuted  as  a 
principal;  whether  having  been  once  acquitted  as  a  principal  he 
could  afterwards  be  tried  as  an  accessory  was  doubtful. 
No  accessories         In  the  crimc  of  high  treason  and  in  all  misdemeanors  there 

in  trea-oon  11  •  ■% 

orinisde-    arc   uo   acccpsories,    but  all    parties   concerned    are   r^carded    as 

ineauors.  *■  " 

principals.      And   in   many   places   the   same    rule   has   been  in 
modern  times  applied   to  all   crimes   and  the  distinction  between 
principals  and  accessories  abolished. 
Common  inw  1149.     Somc  crimes  are  defined  and  forbidden  by  the  oom- 

aud  Htatutory 

crimes,  mon  law,  and  are  called  common  law  crimes.  Others,  known  as 
statutory  crimes,  have  been   created   by   various   statutes   ancient 

Criminal  Aud  modcru.  .  lu  somc  of  the  United  States  complete  criminal 
codes  have  been  enacted  by  the  legislature,   prescribing  what  acts 
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fihall  be  deemed  crimes.  In  those  states  there  are  at  present  no 
common  law  crimes,  though  for  explaining  the  meaning  of  the 
code  when  that  is  doubtful  common  law  principles  are  often 
resorted  to.  Grimes  against  the  national  government  are  all  crfmeiMr- 
statutory,  defined  by  acts  of  Congress,  the  United  States  having  no  ^^^ 
ooDunon  law  of  crimes.  But  this  does  not  apply  to  the  terri- 
toiies. 
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CHAPTER    LXXV. 

CRIMES  AGAINST  THE  PUBLIC. 

1150.    It  is  impossible  in  an  elementary  book  like  this  even 
to  mention  all  the  kinds  of  acts  which  the  law  regards  as  crimes. 
Only  the  more  important  ones  can  be  touched  upon. 
Crimes  ag.  Although  all  crimes,  as    distinguished    from  civil  injuries,   are 

pubiicaud  considered  to  be  offences  acrainst  the  public  rather  than  acrainst 
idiuii.  individuals,  yet  there  are  certain  ones  which  more  directly  effect 
the  public  and  cause  violations  of  private  rights  only  indirectly  or 
not  at  all,  or  in  which  at  least  the  violation  of  private  rights  is 
not  the  most  important  element,  while  in  others  the  very  gist  of 
them  is  a  violation  of  a  private  right.  The  former  kind  will  be 
discussed  in  this  chapter  and  the  latter  reserved  for  the  next. 
At  the  same  time  it  must  be  observed  that  all  classifications  of 
crimes  are  more  or  less  arbitrary  and  imperfect,  and  there  is  no 
authoritative  or  generally  recognized  scheme  of  arrangement.  Some 
crimes  which  in  the  present  discussion  will  be  put  under  one  dass 
or  sub-division  might  perhaps  be  as  well  put  under  another. 

L    Crimes  against  international  law  and  foreign  states. 

Pimcy.  1161.    Piracy  jure  gentium  is  any  act  of  depredation   upon 

the  high  seas  which  if  committed  on  land  would  be  robbery.  It 
is  not  settled  whether  persons  cruising  at  sea  for  the  purpose  of 
robbery  but  who  have  not  yet  committed  any  act  of  piracy  are 
pirates.  A  pirate  is  hoatis  humani  generis ;  so  that,  although  in 
general  each  nation  has  jurisdiction  on  the  high  seas  only  over 
its  own  vessels  and  persons  and  things  on  board  of  them,  any 
nation  may  capture  a  pirate  and  try  and  punish  him  cuscording 
to  its  own  laws  without  regard  to  his  nationality.  At  common 
law  piracy  committed  by  a  subject  was  deemed  treason,  as  being^ 
a  breach  of  his  allegience,  but  by  an  alien  was  only  a  felony.- 
At  present  all  piracies  are  felonies.  Formerly  trials  for  piracy 
were  conducted  in  the   courts  of  admiralty;   but    as  those    courts. 
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had  no  jury  and  it  was  thought  improper  to  inflict  the  punish- 
ment of  death  without  the  verdict  of  a  jury,  the  jurisdiction  has 
been  transferred  to  the  common  law  courts.  In  the  United  States 
it  belongs  to  the  national  courts  exclusively. 

By  statute  various  offences  have  been  made  piracy  which  are  statntorj 
not  such  by  the  law  of  nations^  such  as  committing  hostilities 
against  one's  own  countrymen  under  color  of  a  commission  from 
a  foreign  power,  assisting  pirates  or  enemies  or  dealing  with 
pirates.  But  for  such  crimes  a  nation  can  punish  only  its  own 
citizens  or  subjects;  it  has  no  jurisdiction  over  foreigners,  unless 
the  acts  are  done  on  its  ships. 

The  slave  trade  is  not  piracy  jure  gentium,  and  indeed  only  suve  tmu, 
a  short  time  ago  was  a  lawftd  business.      But   now   in    England 
and  the  United  States  it  is  piracy  by  statute,  and  also  by  treaty 
between  those  powers  either   one  is  entitled   to  treat  the  citizens 
or  subjects  of  the  other  caught  engaging  in  that  trade  as  pirates. 

1152.  When  two  nations  are  engaged  in  war,  the  govern-  BrMchMot 
ments  of  other  states,  if  they  intend  to  preserve  their  neutrality 
and  not  to  become  parties  to  the  war,  ought  by  international  law 
to  refrain  from  giving  any  assistance  to  either  belligerent,  and 
also,  as  it  was  laid  down  in  the  arbitration  between  the  United 
States  and  England  about  the  American  claims  for  depredations 
by  the  Alabama  and  other  cruisers  which  the  Confederate  govern- 
ment procured  in  England,  to  use  due  care  to  prevent  hostile 
expeditions  from  being  fitted  out  in  its  territory  against  either  of 
them.  But  the  law  of  nations  does  not  lay  similar  restrictions  Ei«ht«ofiu 
upon  individuals.  By  that  law  any  citizen  or  subject  of  a  neutral 
state  is  at  liberty  to  enlist  in  the  military  or  naval  service  of  a 
belligerent  or  to  sell  to  a  belligerent  government  ships  or  muni- 
tions of  war  or  to  lend  it  money. 

However,  in  order  to  prevent  complications  with  foreign  powers,   Neatmu^ 

and  foreign 

statutes  known  as  the  neutrahty  acts  or  foreign  enlistment  acts  eniistaieiit 
have  been  enacted  in  both  the  United  States  and  England,  for- 
bidding the  preparing  or  dispatching  hostile  expeditions  against  a 
foreign  state,  the  enlistment  of  men  in  the  oountr/  for  participation 
in  a  war  between  two  foreign  nations,  the  going  abroad  or  carry- 
ing others  abn^ad  for  the  purpose  of  enlistment  in  a  foreign  war, 
and  various  other  acts   likely  to    embroil  the  country  with  foreign 
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powers.  Trade  with  belligerenta,  even  in  munitions  of  war,  is  not 
however  forbidden ;  except  that,  it  being  difficult  in  practice  to 
distinguish  between  selling  an  armed  vessel  and  fitting  out  a 
hostile  expedition,  furnishing  ships  for  the  naval  or  military  service 
of  a  foreign  state  which  is  engaged  in  war  is  prohibited. 
Biookftde  Breach  of  blockade  and   trading   with  a  belligerent   in  goods 

ooutn^nd  which  are  contraband  of  war   are  not   crimes,    but  merely  expose 
the  ships  or  goods  to  capture  and  condemnation  by  the  belligerents. 


n.    Crimes  against  the  state. 

1153.  Treason  (proditio)  involves  treachery  or  dislojraltv 
towards  a  state  to  which  the  party  owes  some  sort  of  allegiance. 
It  can  therefore  be  committed  only  by  a  citizen  or  subject  of  the 
state  or  by  an  alien  who,  being  within  the  borders  of  the  state 
and  under  its  protection,  owes  it  for  the  time  being  a  kind  of 
temporary  allegiance ;  not  by  an  alien  in  a  foreign  country. 
Hiffh  and    Treasou  against   the  state    was   formerly   called   high   treason  to 

"^^^^  *'****'°*  distinguish  it  from 'certain  aggravated  offences  against  individuals 
which  were  known  as  petty  treason.  But  there  is  now  no  crime 
of  petty  treason ;  so  that  high  treason  and  treason  are  synony- 
The  old  mous.  In  ancient  times  the  crime  of  treason  was  not  well 
defined,  and  the  government  in  England  sometimes  took  advantage 
of  that  fact  to  put  its  political  opponents  out  of  the  way  or 
harrass,  them  by  charges  of  treason  based  upon  frivolous  grounds, 
which  was  inconsistent  with  the  security  and  liberty  of  the  subject. 

The  stntnte  Therefore  in  the  reign  of  Edward  HI  the  statute  of  treasons  was 
enacted,  which  limited  the  crime  to  the  following  seven  cases. 

dmytMong  (1)  Compassing   or    imagining  the    death    of   the    King,  the 

the  Kinjf.  Quecn  or  their  eldest  son  and  heir.  But  a  mere  wish  or  design, 
concealed  in  the  party's  own  breast,  is  a  thing  of  which  the  .law 
takes  no  notice.  To  amount  to  crime  the  design  must  be  mani- 
fested by  some  overt  act  of  preparation,  attempt  or  publication  in 
writing  or  print.  It  was  held  in  some  old  cases  that  mere  s}X)ken 
words  imputing  such  a  design  were  enough ;  and  in  certain 
instances  this  was  pushed  by  subservient  judges  to  an  absurd  and 
cruel  extent.    It  was  afterwards  settled,  however,  that  mere  spoken 
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words  win  not  make  a  person  guilty  of  this  crime,  unless  they 
refer  to  some  treasorable  project  actually  on  foot. 

(2)  Violating  the  chastity   of  the   Queen,    the   King's   eldest  Debauching 
daughter,  being  unmarried,  or  the  wife  of  his  eldest  son  and  heir ; 

the  tendency  of  such  acts  being  to  cast  doubt  upon  the  succession 
to  the  crown. 

(3)  Levying  war   against   the  King   within  his  realm.     This  LeTying  ww. 
means  war  in  the  strict  sense,  and  not   mere   rioting  or  tumult ; 

the  line  between  the  two  however  is  not  always  easy  to  draw. 
But  war  for  any  purpose  is  treason,  e.g.  as  a  means  of  bringing 
about  a  reform  in  the  government. 

(4)  Adhering  to  the   King's   enemies   within    the  realm  and  Adhering  to 

.  enemies. 

giving  them  aid  and  comfort  by  overt  acts,  such  as  giving  them 
intelligence  or  famishing  them  with  arms  or  provisions.  Enemies 
are  persons  carrying  on  war,  not  rioters,  or  robbers. 

(5)  Counterfeiting    the    great  seal   of  the    kingdom   or    the  c^nnt«rfeit- 

— .    _,  .  ,  ingseftla. 

King's  pnvy  seal. 

(6)  Counterfeiting   the   King's   money    or  bringing    into  the  connterfeit- 
kingdom  such   counterfeit  coin  made  abroad  with  intent  to  utter 

it,  i.e.  use  it  as  money,  within  the  realm.  But  it  was  not 
treason  under  the  statute  to  counterfeit  foreign  coin. 

(7)  Wrongfully   slaying   the  Lord  Chancellor   or   any   one  of  Killing  the 

.    ,       .     ,  *•  J    •       .1.  ^  LordChancel- 

certam  judges  mentioned  in  the  act.  lor  «tc. 

1154.  In  later  times  many  other  acts  were  made  treason  Lnter 
by  various  statutes,  some  of  them  being  mere  extensions  of  the 
principle  of  the  act  of  Edward  III  to  analogous  cases  and  others 
creating  entirely  new  species  of  treason,  the  most  important  of 
which  latter  were  those  directed  against  papists  during  the  strug- 
gles between  Protestantism  and  Bomanism  after  the  reformation, 
and  those  intended  to  secure  the  protestant  succession  to  the  crown 
in  the  house  of  Hanover.      Most  of  those  statutes  have  since  been  The  preeent 

til  ...  Eogliihlaw. 

rep^ed)  and  at  present  high  treason  in  England  ia  confined 
nearly  within  the  limits  of  the  statute  of  treasons,  excluding  the 
provisions  against  counterfeiting.  There  is  also  in  England  a  TrmHon- 
class  of  felonies  comprising  various  offences  against  the  King  and 
royal  family  and  the  offence  of  inciting  to  mutiny  in  the  army  or 
navy,  which  are  known  as  treason-felony,  because  of  their  resem- 
blance to  treasonable  acts. 


felony. 
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TheAnrr-  The  ooDstitutioii   of  the    United  States  declares  that  treason 

ican  law  ,  i      •      i         •  • 

oftnwKou.  aoramst  the  United  States  shall  consist  only  in  levying  war  against 
them  or  adhering  to  their  enemies  and  ^ving  them  aid  and 
comfort.  Most  of  the  state  constitutions  contain  similar  provisions. 
Treason  may  be  committed  against  either  the  national  government 
or  a  state. 

pnumunire.  1155.     Praemunire,   so-called   from    the  words  jwoemuntrt^ 

faeias  contained  in  the  writ  employed  in  the  prosecuticm  of  the 
offence,  is  a  name  that  was  formerly  given  to  a  group  of  crimes 
the  essential  element  in  which  was  the  setting  up  or  attempting 
to  set  up  in  the  realm  some  foreign  or  usurped  authorify.  The 
original  conception  of  such  a  crime  was  a  result  of  the  straggle 
between  the  King  and  the  Pope  for  the  control  of  the  English 
church  and  its  revenues,  which  went   on  most   of  the  time  from 

stafnteof  the  Normau  conquest  to  the  reformation.  By  many  statutes,  of 
which  the  most  important  was  the  so-called  statute  ot  proemuntre 
of  Richard  11,  various  acts  in  support  or  recognition  of  the  Pope's 
authority  in  England  were  made  crimes.  After  the  reformation  a 
considerable  number  of  acts  which  were  considered  to  partake  of 
the  nature  of  usurpations,  but  which  otherwise  had  nothing  in 
common,  were  brought  by  sundry  statutes  under  the  head  of 
praemunire. 

sedition.  1156.    Sedition  is  a  somewhat  vague  term  covering  attempts 

by  acts  or  words  to  bring  into  hatred  or  contempt  or  ezdte  dis- 
affection against  the  sovereign,  the  govemiAent  or  the  administra- 
tion of  justice,  to  bring  about  changes  in  the  government  or  laws 
by  unlawful  means,  to  incite  to  the  commission  df  crimes  in  dis- 
turbance of  the  public  peace,  to  raise  disaffection  in  the  community 
or  foment  ill-will  or  hostility  among  different  classes  of  the 
people.  It  does  not  include  criticism  or  censure  of  the  acts  of  the 
government  or  of  any  public  officer,  even  unfair^  ignorant, 
intemperate  or  abusive  criticism  or  censure,  provided  that  does  not 
amount  to  libel  or  slander ;  freedom  of  speech  is  one  of  the  most 
important  rights  of  the  citizen  and  an  essential  support  of  civil 
oppoflhiff  the  liberty.  Nor  is  it  seditious  to  oppose  the  policy  of  the  government 
by  any  lawful  means,    however   offensive   to  the    persons   admin- 

1  I^raemumre  is  law  Latin  for  trnirmoncii.  - 
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ifitering  the  government,  or  to  agitate  and  work  by  peaceful  and 
lawful  means  for  the  accomplishment  of  any  reform  or  change  in 
the  government  or  the  laws  however  radical.  For  instance,  a 
newspaper  was  for  some  time  published  in  New  York  to  advocate 
the  abolition  of  the  republican  form  of  government  in  the  United 
States  and  the  substitution  of  an  empire.  That  was  not  a 
seditious  publication.  There  is  no  separate  and  single  crime  of 
sedition ;  it  is  a  name  for  a  class  of  crimes  or  for  all  crimes 
committed  with  a  seditious  intent.  It  is  sometimes  understood 
to  include  treason,  but  is  generally  confined  to  offences  that  fall 
short  of  actual  treason.  The  particular  acts  that  amount  to  crimes 
under  this  head  are  now  defined  by  statute. 

1157*     Misprision,    from    old    French    mespris,   is   a   name  Hispriiion 
applied  to  various  misdemeanors  of  a  serious  nature    which    more 
directly  affect  the  government.      It   may   consist   in    omission  or 
commission. 

Misprision  of  treason  or  felony  is  where  a  person  knows  that  Mi«priirioii  of 
such  a  crime  has  been  committed   and    wilfully   conceals  the  fact     felony, 
instead  of  promply  giving  information,  as  he  ought  to  do,  against 
the  offender. 

Positive  misprisions  are  generally  denominated  contempts,  contempta. 
They  include  acts  of  maladministration  by  public  officers  and 
criminal  contempt  of  court,  which  will  be  spoken  of  further  on, 
and  in  England  various  minor  offences  against  and  insults  tp  the 
person  of  the  sovereign,  by  acts  or  words,  which  last  are  also 
known  as  the  crime  of  lese  majesty. 

1158*  Counterfeiting  the  national  money  or  national  securi-  counterfeit- 
ties,  or  having  such  counterfeits  in  one's  possession  with  intent  to 
utter  or  unlawfully  use  them,  is  a  felony,  and  so  are  certain  other 
acts  tending  to  debase  the  coin,  such  as  clipping  or  sweating 
coins.  Counterfeiting  foreign  money  or  securities  is  also  a  crime 
in  most  places. 

1159.     Wilfully  voting  or  attempting  to  vote  at  an  election    crimen  ag^ 

oinat  the 

by  a  person  who  has  no  right  to  vote,  or  voting  or  attempting  to  eiectiye  fnut- 
vote  more  than  once  at  the  same  election,  fraudulent  registration, 
i.€.  fraudulently  procuring   the   name    of   a    person  to  be   placed 
improperly  upon  the    list  of  voters,    ballot-box  stuffing,  i.e.  frau- 
dulently putting  ballots  into    the  box    which  ought   not  to  go  in, 
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preventing  by  force  or  intimidation  a  legally  qualified  voter  from 
canting  his  vote,  unlawfully  taking  out  of  the  ballot-box  ballots 
that  have  been  lawfully  cast,  fraudulent  miscounting  of  the  votes 
or  wilful  false  returns  by  election  officers,  and  other  improper 
practices  militating  against  the  purity  and  freedom  of  elections 
are  crimei^  usually  ^nisdemeanors. 


III.    Grimes  agauitst  reugion. 

chriaiunity.  1160.     It  used  to  be  Said   that  Christianity   was  a  part  of 

the  common  law,   and   various   acts   were   formerly   pimished   as 
crimes  for  religions  reasons. 
Apostacy  Apostacy,    i.e.    the    abandonment   of  the    Christian   religion 

una  liereay. 

and  taking  up  some  other  belief  or  becoming  an  atheist,  and 
heresy,  t.e.  professing  religions  opinions  which  the  law  declared  to 
be  erroneous,  were  formerly  crimes,  but  are  no  longer  so, 
complete  religious  liberty  being  now  established.  These  offences 
were  triable  in  the  ecclesiastical  courts,  which  proceeded  against 
the  offender  pro  salute  animae^  But  besides  the  ecclesiastical 
penalties  which  those  courts  could  inflict,  the  heretic  might  be 
further  punished  with  death  by  burning  at  the  King's  pleasure, 
for  which  purpose,  after  a  conviction  in  the  ecclesiastical  courts, 
the  King  in  Council  might,  if  he  saw  fit,  issue  a  writ  de  heretico 
comburendo. 

witohoroft  1161.    Witchcraft  in  ancient  times  was  a  felony;  but  there 

is  now  no  such  crime,  intelligent  people  generally  having  ceased  to 
believe  in  its  possibility. 

Blasphemy.  1162.     Blasphemy  is  speaking  or  writing   against  the  essen- 

tial doctrines  of  the  Christian  religion,  using  insulting  or  oppro- 
brious language  toward  the  Deity  or  profane  cursing  and  swearing, 
and  in  ancient  times  was  a  serious  crime.  Some  forms  of  it  are 
still  misdemeanors  in  some  places,  on  the  ground  of  being  ex- 
tremely offensive  to  the  feelings  of  most  people;  but  the  law  is 
very  seldom  enforced,  never  against  a  person  who  expresses  his 
opinions  on  any  subject  in  good  faith  and  in  a  decent  manner. 
Snbhnfh  1163.     Statutes  forbid   labor,    except    works   of  necessity  or 

brenking. 

s  See  2  1122. 
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mercy,  and  certain  kinds  of  amusements  on  Sunday.  The  viola- 
tion of  these  is  called  sabhath  breaking.  These  laws  are  based 
partly  on  religion,  but  at  present  are  usually  defended  on  the 
ground  of  the  importance  of  securing  to  the  community  a  day  of 
rest  and  of  preserving  the  orderliness  and  quiet  of  Sunday.  They 
are  not  very  strictly  enforced. 


IV.      ObIMIS  against  DBCENnr  AND  HORAUTT. 


1164«  The  word  bigamy  was  formerly  used  to  denote  the  Bigxuny. 
marrying  another  husband  or  wife  after  the  death  of  a  former 
one.  This  has  always  been  perfectly  lawful,  though  regarded  by 
many  persons  with  disfavor.  In  the  legal  sense  bigamy  or  poly- 
gamy means  the  marrying  another  husband  or  wife  by  a  person 
who  is  already  married,  or  marrying  a  person  who  is  already 
married.  The  second  marriage  is  of  course  void ;  but  each  party 
to  it  is  guilty  of  a  crime,  provided  he  or  she  knows  the  facts  that 
make  the  second  marriage  void,  i.e.  the  existence  of  the  former 
marriage  and  that  the  former  husband  or  wife  is  still  living  and 
not  divorced  a  vinculo.  But  if  a  man  mistakenly  supposing  his 
former  wife  to  be  dead  should  in  good  faith  marry  again,  although 
the  second  marriage  would  be  void,  it  would  not  be  criminal. 

1165.  Incest  is  sexual  intercourse,  with  or  without  having 
previously  gone  through  a  form  of  marriage,  between  persons  who 
are  so  nearly  related  that  they  can  not  marry. 

1166.  Sodomy,  also  called  bu^ery  or  the  crime  against 
nature,  covers  various  unnatural  modes  of  copulation,  e,g,  per 
anum  or  per  orem,  or  sexual  intercourse  with  a  beast. 

The  three  above  mentioned  crimes  are  felonies. 

1167.  Adultery,  «.6.  sexual    intercourse    between  a  married 
woman'    and    a  man  who   is   not    her  husband,    fornicaion,    t.e.  »"*^  ^^^^ 
sexual  intercourse    between  an  unmarried  woman    and  any  man, 

and  prostitution  were  not  crimes  at  common  law  on  the  part  of 
either  the  man  or  the  woman,  though  they  exposed  both  of  the 
offenders  to  a  fine    or  to   spiritual  penalties    in    the   ecclesiastical 


Incest. 


Sodomy. 


Adultery, 
fornication 


3  Jo  the  law  of  divorce  adultery  means  unlawful  sexual  iDtercourBe  by 
pilher  husband  or  wife. 
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courts.  At  present  adultery  in  most  places  and  fornication  in  a  few 
of  the  United  States  are  misdemeanors,  though  not  often  punished. 
Seduction.  Seduction,  however,  which  is  where  a  man  by  artifice  or  persuaaoo 
induces  a  woman  previously  chaste  to  have  unlawful  sexual  inter- 
course with  him,  particularly  if  the  seduction  is  accomplished  by 
means  of  a  promise  of  marriage  which  is  not  kept,  is  a  statutory 
Prostitution,  crime.  Prostitution  is  not  a  crime  except  in  those  places  where 
fornication  is. 

1168.  Open  and  notorious  lewdness,  which  tends  to  public 
scandal,  is  a  misdemeanor  at  common  law.  It  includes  such  acts 
as  frequenting  bawdy-houses,  the  solicitation  of  men  in  the 
street  by  prostitutes,  having  or  begetting  bastard  children,  and  by 
statute  most  acts  of  gross  indecency  in  public,  for  instance 
Abortion,  indcccnt  exposure  of  the  person.  Procuring  an  abortion  is  a 
statiitorv  crime. 
i>runkenne8«.  1169.     It  is  uot  uulawful  to  get  druuk )  but  bciug  drunk  in 

a  public  place,  e.g.  in  the  street,  is  a  misdemeanor. 

1170.    It  is  a  crime  to  violate  a  grave  and  carry  off  a  dead 


Opon  lewd- 
nem. 


Violiiting 
i^raves. 


body  without  a  permission  from  the  proper  authorities. 


Y.     Cbimes  against  the  peaoe.^ 


Breach  of 
the  ])€ace. 


Unlawful 
AMembly. 


Sent. 


Biot. 


1171.  All  unlawful  acts  of  violence  and  disorder  are  called 
breaches  of  the  peace.  Very  many  crimes,  for  instance  murder 
and  robbery,  involve  breaches  of  the  peace ;  but  mention  will  be 
made  here  only  of  certain  ones  in  which  that  is  the  most  pro- 
minent element. 

1172.  An  unlawful  assembly  is  an  assembly  of  three  or 
more  persons  with  the  intent  to  commit  a  crime  by  open  force 
or  to  cfirry  out  any  common  purpose,  lawful  or  unlawful,  in  such 
a  manner  as  to  give  reasonable  grounds  to  apprehend  a  breach 
of  the  peace  in  consequence  of  it.  A  rout  is  an  unlawtul  assem- 
bly which  has  made  a  motion  toward  the  execution  of  their 
common  purpose. 

A  riot  is  an    unlawful    assembly   which    has   actually   b^un 
to    execute    its    purpose,    or    an    assembly     of    three    or    more 


*See     99. 
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persons  originally  lawful  which  ha:s  taken  up  and  begun  to  execute 
an  unlawful  purpose,  by  a  breach  of  the  peace  and  to  the  terror 
of  the  public*  Thus  if  a  hundred  armed  men  meet  together  for 
the  purpose  of  tearing  down  a  liquor  saloon,  this  is  an  unlawful 
assembly.  K  they  march  out  together  from  the  place  of  meeting 
toward  the  building,  this  amounts  to  a  rout.  If  they  actually  puU 
down  the  building  with  violence  and  disorder,  they  make  a  riot.* 

1173.  An    affray   is   fighting   in    a   public   place,   so  as  to     ASmy. 
cause  a  breach  of  the  peace ;  for  instance  a  prize  fight.    A  fight 

in  a  private  place  is  an  assault  merely.  If  more  than  two  per- 
sons are  engaged,  an  affi*ay  may  amount  to  a  riot. 

1174.  Unlawfully  disturbing  any  lawful  meeting,  for  instance  Diaturbano* 

of  meetiiigs. 

going  to  a  poUtical  or  religious  meeting  and  making  a  distur- 
bance, is  a  crime.    Forcible  entry  and  detainer  has  been  already     Fondbie 

,  .  entry  and 

mentioned;^  it  is  in  some  places  a  cnme.  datainer. 

1175.  Besides    acts   such   as   those   above  described   which  Acta  tending 

to  cause 

amount  to  an  actual  breach  of  the  peace,  there  are  others  which  *>"*«*»  *>'  ^* 

*  '  peace. 

are  treated  as  crimes  because  of  their  tendency  to  cause  one. 
Challenging  or  provoking  another  to  fight,  sending  threatening 
letters  for  purposes  of  blackmail  or  annoyance  and  criminal' and 
seditious  libels,  which  will  be  spoken  of  in  the  next  chapter  are 
examples  of  such  acts. 

1176.  The  practice  of  carrying  weapons  naturally  leads  to  Ctrrying 
broils  and  killings.  In  civilized  society  men  are  expected  to 
depend  upon  the  law  for  protection.  Therefore  going  about  arm- 
ed or,  as  it  is  more  often  called  in  the  United  States,  carrying 
concealed  weapons  is  generally  forbidden,  except  in  certain  cases 
where  it  is  allowed  for  special  reasons.    The  weapons  need  not  be 

in  the  proper  sense  concealed ;   the  rule  is  the  same   if  they  are 

openly  displayed.    The  provision  in  the  constitution  of  the  United  conetitntion- 

States,  that  the  right  of  the  people  to  keep  and  bear  arms  shall  ^^^  united 

not  be  infringed,  has  been  decided  by  the  courts   to  refer  to  the 

arms   of  a    soldier   or    militiaman,    and    not  to  confer  any  right 

to  carry  around  revolvers  and  bowie  knives. 

1177*     All  the  crimes  in  this  sub-division  are  misdemeanors.      Miade- 

s  Stephen,  Dig.  of  Crim.  Law,  Art  70-72. 
9  Harris,  Grixn.  Law,  105. 
7  See  i  461. 
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VI.  Crimes  against  the  pubuc  health,  order  and  well  beino. 

Police  1178.     Breaches  of  regulations  intended  to  protect  the  public 

nguiauoiiB.  jjgj^j|.jj  g^jj^  prevent  the  spread  of  contagious  diseases,  or  selling  or 

keeping  with  intent  to  sell  provisions  which  are  spoiled  and  unwhole- 
Faite  reports,  somc  or  adulterated  are  misdemeanors.  So  is  knowingly  and  wfl- 
fully  spreading  false  and  alarming  news  to  the  disquietude  of  the 
community,  as  when  some  years  ago  a  newspaper  in  New  York, 
merely  to  perpetrate  a  hoax,  published  a  false  report  that  the 
lions  and  other  dangerous  beasts  in  the  zoological  garden  in  that 
city  had  all  escaped  from  their  cages  and  were  roaming  at  large 
in  the  adjacent  streets,  thus  causing  anxiety  to  the  parents  of 
children  who  were  attending  school  in  that  part  of  the  city  and 
to  other  persons  who  had  occasion  to  go  there,  or  if  false  stories 
of  difficulties  with  foreign  nations  likely  to  result  in  war  should 
be  at  afloat  to  affect  the  stock  market. 

1179.  A  vagrant,  or  as  he  is  more  often  called  at  present 
a  tramp,  is  a  person  who,  having  no  r^ular  occupation  and  no 
visible  means  of  support,  wanders  about  from  place  to  place 
begging  or  committing  depredation^ ;  but  not  a  laboring  man 
going  about  in  good  faith  in  quest  of  work,  even  though  he  may 
be  unsuccessful  in  finding  it  and  may  be  occasionally  obliged  to 
accept  charity. 

Disorderly  persons  include  vagrants  and  also  paupers  who 
refuse  to  comply  with  the  regulations  laid  down  by  law  for  their 
governirient  while  they  continue  to  be  dependent  upon  public 
charity,  beggars,  hawkers  and  peddlers  who  have  not  taken  out 
the  licenses  to  carry  on  their  trade  required  by  law,  and  gene- 
rally persons  doing  business  without  a  license  when  the  law 
requires  one,  prostitutes  behaving  in  a  disorderly  or  indecent 
manner  in  public,  and  various  other  classes  of  persons  who  make 
themselves  objectionable  to  the  community  in  analogous  ways  or 
from  their  manner  of  life  are  likely  to  commit  crinies  or  de- 
predations. 
Boffnee  and  Bogucs  and  vagabouds  are  disorderly  persons   who   {^rsbt  in 

being  such  after  having  been  once  convicted,    and  also  thlose  who 
in  addition  to    mere    idleness   and   vagrancy    activcj^y    an;poy   the 


Disorderly 
persona. 


meonon* 
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public  or  oommit  various  acts  injurious  to  others  or  practice 
impostures  upon  ignorant  or  charitable  people,  such  as  fortune 
tellers,  beggars  who  expose  wounds  or  deformities  to  excite  pity 
or  who  collect  alms  on  false  pretences,  persons  who  exhibit 
indecent  pictures  or  objects  or  make  indecent  exhibitions  of  their 
persons  in  public,  or  who  run  away  leaving  their  wives  or  children 
chai^eable  to  the  public,  or  who  have  burglar's  tools  or  apparatus 
for  swindling  in  their  possession,  and  persons  of  like  sort. 

The  kinds  of  conduct  which  will  put  a  person .  into  any  one  ststutory 
of  those  classes  are  in  most  places  defined  by  statute,  though  a 
part  of  the  ground  is  covered  by  common  law  rules.  It  is 
impossible  to  descend  to  details  here,  especially  as  the  statutes 
differ  somewhat  in  different  place.  All  such  persons  are  guilty  of 
misdemeanors,  though  some  species  of  vagrancy  were  felonies  at 
common  law,  and  in  some  of  the  United  States,  owing  to  the 
recent  increase  of  tramps  and  the  many  crimes  oonmiitted  by  Tzmmpc 
them,  the  laws  against  them  have  been  made  more  severe 
and    they    are    punished   with  confinement   in  the  state   prison. 

1180.  (Gambling  is  not  by  itself  a  crime;  but  certain  kinds   OMnbUar. 
of  gambling  in  public  are  reckoned  as  disorderly  conduct,  for  ex- 
ample in  some  of  the  United   States    gambling  in  railroad  trains 

and  passenger  steamers,  where  professional  gamblers  and  sharpers 
are  accustomed  to  resort  to  swindle  unwary  travellers. 

1181.  In  former  times  legislators  thought  it  expedient  to  pass   snni  tuary 
somewhat    strict   laws  to   check  extravagance  in  dress  and  living 
among  the  people.    Those  were  known  as  sumptuary  laws.    They 

are  now  all  repealed,  such  matters  being  wisely  left  to  the  private 
judgment  of  each  individual. 

1182.  The  word  nuisance  as  has  been  explained  elsewhere,   NniMnoei. 
denotes  either  a  thing  or  a  wrong.     The  same  kinds  of  things  which 

were  mentioned  in  §§  706-708  as  nuisances  are  also  nuisances  for  the 
purposes  of  the  criminal  law,  provided  they  are  public  nuisances, 
that  is.  provided  they  violate  or  threaten  to  violate  the  rights  of 
the  public  or  of  a  laige  and  undefined  number  of  persons  and 
not  merely  of  specific  individuals.  Besides  those,  the  criminal  law 
treats  as  nuisances  many  things  which,  although  they  do  not 
actually  violate  or  have  any  tendency  to  violate  any  one's  rights, 
are  injurious   or   unreasonably   annoying   to   the    public  either  in 
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themselves  or  from  the  way  in  which  they  are  used.  Among 
such  thii^  may  be  mentioned  bawdy  houses,  disorderly  inns  or 
taverns,  gambling  houses,  lotteries,  unlicensed  theaters,  places  of 
public  amusement  and  liquor  saloons  when  the  law  requires  these 
to  be  licensed.  It  is  generally  a  misdemeanor  wilfully  to 
create  or  maintain  a  pubUc  nuisance,  or  to  omit  to  abate  it 
when  a  person  has  possession  of  it  and  the  right  to  abate. 
NniMnces    Thcrc  are  also  certain  acts  which,  because  they  cause  annoyance 

uot  caused  *  it  ^ 

bythinga.  or  harm  to  the  public  or  to  a  large  part  of. the  public,  are 
regarded  as  criminal  nuisances,  though  they  are  not  committed 
through  the  instrumentality  of  any  particular  kind  of  thing,  for 
instance  keeping  a  corpse  unburied  for  an  unreasonably  long  time, 
making  great  noise  in  the  street  at  night,  or  eavesdropping,  that 


is,  ^^  listening  under  walls  or  windows,  or  the  eaves  of  a  house, 
to  hearken  after  discourse,  and  thereby  to  frame  slanderous  and 
Common  mischicvous  tales."  A  common  scold,  commwiis  rixairix,  is  a 
woman,  for  the  law  presumes  that  a  man  can  not  be  guilty  of 
this  offence,  who  habitually  goes  about  scolding  and  quarreling. 
She  is  guilty  of  a  public  nuisance,  for  which  formerly  she  was 
liable  to  be  punished  by  being  ducked  in  a  pond  by  means  of 
an  instrument  known  as  a  cucking  stool  or  ducking  stool. 

YII.   CaiHES  AGAINST  PUBLIC  JUSTICE. 

injmipg  1183*    Unlawfully  removing,  destroying,  mutilating,  faldfying 

nloTdM.    or  forging  public  records  is  a  serious  crime,  usually  a  felony, 
obstraoting  1184.    Obstructing  the  service  of  l^al  process  by  force  or  fraud 

*^ro^iu  is  a  crime ;  but  a  person  may  by  force  exclude  from  his  dwelling 
house  an  officer  who  is  attempting  to  enter  to  serve  process,  except 
where  the  officer  has  a  right  to  enter  as  explained  in  §  737.  In 
case  of  civil  process  the  offence  is  a  misdemeanor ;  but  the  obstruc- 
tion of  criminal  process  makes  the  wrongdoer  partieepe  criminis,  an 
accessory  in  felony,  a  principal  in  treason  or  misdemeanor ;  such  at 
least  was  the  common  law  rule.  When  an  officer,  meeting  with 
Bofniiiig  to  forcible  resistence  in  the  performance  of  his  duty,  calls  upon  any 
offloer.  aUe  bodied  man  who  is  capable  of  serving  in  the  posse  oomitatu^ 
for  help,  it  is  a  misdemeanor  in  the  latter  to  lefuse. 

•  8«e  i  1157. 
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1185.  When  a  prisoner  lawfuUy  arrested  or  confined  is  wrong-     Eacasp. 
fhllj  liberated  by  himself  or  others  without  force,  it  is  called   an 
escape ;  when  the  liberation  is  affected  by  the    party  himself  by 

force,  it  is  forcible  escape  or,  if  from  prison,  prison  breach ;  when  it  is      rnaon 
affected  by  others  with  force,  it  is  known  as  rescuous   or   rescue.     Kescuo 
The  prisoner  who  escapes  and  all  persons  who  aid  him  are  guilty 
of  a   crime,   which   may   be  felony  or  misdemeanor.    An  officer 
who  voluntarily   or   negligently   permits   the  escape  of  a  prisoner  Liauuty  oi 
charged   with   a   crime,    is  guilty  of  a  misdemeanor ;  but  if  the 
prisoner  has   been   convicted   of  a   felony   or  after  his  escape  is 
recaptured  and  convicted  of  the  same   felony  for   which   he    was 
originally  arrested,  the  officer,  if  the  escape  was  voluntary  on  his 
part,  becomes  also  guilty  of  the  felony.     An  escape  of  a  prisoner 
held   on   civil  process  is  not  a  crime  on  the  part  of  the   officer, 
but  a  tortP. 

1186.  A   private   person   is   not   bound    to  set   on  foot  a  componnd- 

ing  orimM^ 

prosecution  against  a  criminal,  though  in  case  of  treason  or 
felony  he  is  bound  to  give  information  of  it.^^  But  an  agreement 
for  a  reward  not  to  prosecute,  for  instance  an  agreement  not  to 
prosecute  a  ihief  if  he  will  restore  the  stolen  goods,  is  called 
compounding  the  crime  or,  in  the  case  of  compounding  with  a 
thief,  theft-bote.  Compounding  treason  or  felony  was  a  crime  at  Feiouiet. 
common  law,  and  anciently  made  the  party  an  accessory  to  the 
felony,  but  at  present  is  a  misdemeanor.  To  componnd  a  mis-  MUde- 
demeanor  was  not  unlawful  by  the  common  law,  but  now  in  most 
places  is  a  statutory  misdemeanor. 

1187.  Common    barratry     or    barretry    is    the   habitually    Barratry. 
exciting  and  stirring  up  quarrels  and  lawsuits  in  the  community; 

not  the  doing   so  once    or  on  a  few  occasions,  but  the  making  a 
practice  of  it.^ 

1188*  Maintenance  is  the  officiously  intermeddling  in  a  law  Maintoiuuice 
suit  in  which  one  has  no  concern  by  assisting  either  party  with 
money  or  otherwise ;  but  a  man  may  maintain  the  suit  of  his 
near  kinsman,  servant  or  poor  neighbor  out  of  charity  and  com- 
passion with  impunity;  and  for  a  lawyer,  the  maintenance  of 
suits  is  his  professional  duty. 

•  See  i  1019.  w  See  { 1157.* 

u  For  another  meaniog  of  barratry,  see  {  889. 
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ehamperty.  Champerty  {campi  pariitto)    is   a    species    of   maintenance, 

being  an  agreement  with  a  plaintiff  or  defendant  campum  paHirtj 
to  divide  the  land  or  other  property  sued  for  between  them,  if 
they  prevail  at  law,  whereupon  the  champetor  is  to  cany  on  the 
suit  at  his  expense.      It   also   includes   the   purchasing  daims  or 

Bojing  pre-  land  of  which  the  title  is  in  dispute,  which  is  called  buying  or 
selling  pretended  titles,  with  the  intent  that  the  buyer  shall 
prosecute  a  suit  on  the  claim  or  for  the  land  instead  of  the 
seller.  It  is  often  said  that  the  prevention  of  champerty  was 
the  reason  or  one  of  the  reasons  why  at  common  law  ckoses  in 
action  and  bare  rights  to  land"  were  not  permitted  to  be  assign- 
ed ;  but  perhaps  that  is  a  case  of  the  invention  of  a  new-  reason 
for  an  old  rule  whose  original  ground  was  different. 

Thexnodem  1189.     Barratry,  maintenance  and  champerty  were  oonmion 

law  misdemeanors;  but  in  modern  times  maintenance  and  dbiam- 
perty  are  either  not  crimes  at  all  or  are  confined  to  a  few  cases 
where  for  special  reasons  such  practices  are  particularly  objection- 
able, such  as  selling  and  buying  pretended  titles  to  land  or  the 
purchase  of  claims  by  attorneys  for  the  purpose  of  suing  upon 
them.  The  purchase  and  sale  of  choses  in  action  is  now  generally 
lawful. 
Peijury.  1190.     Pcrjury,    often   called    wilful   and  ooirupt  perjury,  is 

committed  when,  a  lawful  oath  having  been  administered  in  some 
judicial  proceeding,  or  by  statute  in  modem  times  in  some  pro- 
ceeding where  the  law  requires  an  oath  to  be  taken,  the  person 
taking  the  oath  thereupon  wilfully  swears  falsely  as  to  a  point 
material  to  the  matter  in  hand.  False  swearing  in  a  case  where 
the  law  does  not  require  an  oath  is  not  perjury,  though  it  may 
amount  to  a  fraudulent  misrepresentation,  as  where  an  insurance 
policy  provides  for  a  sworn  statement  of  the  particulars  of  a 
loss  being  furnished  by  the  insured  to  the  underwriter.  A  cul- 
pable intention  is  essential  to  the  commission  of  the  crime;  a 
person,  for  instance  a  witness  testifying  in  court  or  a  party 
making  an  affidavit  in  a  proceeding,  is  not  guilt  of  perjury  if  he 
makes  a  false  statement  by  mistake  believing  it  to  be  true;  bat 
a  person  may  commit  perjury  by  making    a   positive   false   state- 
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ment  about  a  matter  as  to  which  he  has  no  knowledge  or  belief 
at  all,  and  in  some  cases  by  statute  by  making  positive  false 
statements  in  affidavits  as  if  from  his  own  personal  knowledge 
when  in  fact  he  is  merely  speaking  from  hearsay 

1191*     Subornation  of  perjuiy  is  wilfully   and  corruptly  pro-  subornation 
curing  another  person  actually  to   commit   perjury,  not  merely  an 
attempt  to  procure  it.     Perjury  and  subordination  of  perjury  and 
also  the  offences  of  falsifying  evidence   or   preventing   by  force  or    Pnisifjing 
fraud  a  witnesses   from   apj>earing   or   testifymg,    are   sometimes  si^s  «^ideuce. 
felonies  and  sometimes  only  misdemeanors. 

1192.  Bribery   of  a  judge,   juryman   or   any  officer  of  the     ^^^^rj, 
court,  or  the  mere  offering  of  a  bribe    which   is    not  accepted,  is 

a  grave  crime.  Embracery  is  an  attempt  to  influence  a  jury  Embracery, 
corruptly  by  bribes,  gifts,  entertainments,  promises  or  even  persua- 
sion or  entreaty.  These  offences  both  on  the  part  of  the  person 
offering  the  bribe  or  using  the  improper  influence  and  the 
judge,  juryman  or  officer  who  actually  accepts  or  yields  to  it,  may 
be  either  felonies  or  misdemeanors. 

1193.  A  false  or  incorrect  verdict  by  jurors  was  in  ancient  f»i»«  ▼erdio*. 
times   assumed   to   be    due    always    to    embracery   or  fraud,  and 

was  therefore  a  crime,   which  was   punishable   at  the  instance  of 

the  injured  party  by  a    peculiar   proceeding   called  an  attaint,  in     Attaints 

which    the    same    issue    that    had    been    tried  before  the  original 

jury  was  tried  over  again   before    a  jury  of  twenty-four  men,  the 

law  not  deeming  it  proper  that  the  verdict  of  one  jury  of  twelve 

should  be  attainted  by  that  of  another  jury  of  the  same  number. 

'So  evidence  could  be   given  on  the  second  trial  except  what  was 

given  on  the  former  one,  the  very   question    to  be  decided  being 

whether  the  first  jury  did    rightly    upon  the  evidence  which  they 

had  before  them.     If   the    former  verdict    was  found  to  be  false, 

it   was   set    aside    and  the  jury  punished.     But  in  modem  times 

the  writ  of  attaint   has   been   abolished,    it  being  considered  that 

the    exposure   to   punishment  for  a    wrong  verdict  is  inconsistent 

with   the   proper  independence   of  the  jury;    and   an   erroneous 

verdict  which  can  by  shown  to   be   due  to  any  actual  misconduct 

or  gross  misapprehension  on  the  part  of  the  jury  can  be  set  aside 

en  a  motion  for  a  new  triaL 

1194.  Criminal   contempt   of    court    includes  various    acts  ^"""iSS^** 
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tending   to   interfere    with    the    administration   of  justice  in  the 
courts  or  to   bring   the    courts   themselves   into  disrespect  and  so 
undermine  their  authority. 
What  sioto  are         Disorderly     behavior     in    the    place    where     the    court     is 

contcmpto.  *■ 

sitting,  such  as  fighting  or  making  a  noise  in  the  court 
room  or  insulting  the  judge  on  the  bench,  or  such  conduct 
80  near  thereto  as  to  disturb  and  interrupt  the  business  of  the 
court ;  publishing  libels  upon  the  court  or  upon  the  judges  in  their 
judicial  capacity  or  grossly  false  reports  of  their  proceedings,  of  a 
nature  to  excite  hatred  or  contempt  against  them  in  the  public 
mind  J  abuse  of  their  authority  by  the  officers  of  the  court  or  of 
the  process  of  the  court  by  any  one  for  purposes  of  extortion  or 
malice ;  attempts  to  bribe  or  improperly  influence  the  judge,  & 
juryman  or  any  court  officer ;  resisting  or  obstructing  the  service 
of  process  or  the  execution  of  any  order  or  mandate  of  the  court 
or  disobedience  to  its  orders  or  writs,  are  the  most  important  of 
the  acts  which  when  done  wilfully  are  regarded  as  contempts 
against  the  court.  Most  contempts  are  misdemeanors.  But  in 
summaiy  any  caso  every  court  of  record  has  power  to  punish  contempts 
against  itself  summarily,  without  resorting  to  the  ordinary  forms 
of  criminal  procedure.  If  the  contempt  is  committed  in  the 
actual  presence  and  view  of  the  court,  so  that  the  judge  has 
personal  knowledge  of  it  while  acting  as  judge,  as  in  case  of  an 
afiOray  in  the  court  room  or  the  refusal  of  a  witness  to  answer  a 
proper  question  put  to  him,  no  trial  or  proceedings  of  any  kind 
are  necessary,  but  the  court  can  at  once  make  an  order  for  the 
punishment  of  the  offender.  In  other  cases  the  proceedings  are 
substantially  the  same  as  in  civil  contempts,^'  except  that  the 
attachment  is  issued  or  the  order  to  show  cause  why  an 
attachment  should  not  issue  is  made  by  the  direction  of  the 
judge  himself  or  upon  an  information  filed  by  the  attorney 
general  and  not  upon  the  petition  of  an  a^rieved  party.  At 
Pmmitj  for  commou  law  for  a  criminal  contempt  the  court  could  fine  or 
imprison  the  ofiender  at  its  discretion;  but  at  present  in  many 
places  the  maximum  punishment  that  may  be  imposed  is  fixed 
by  statute. 

t 
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VllL   ClUiaS  BKLATING  TO  PUBUO  OFnCEB& 

1195«  Falsely  aseuming  to  act  as  a  public  officer  kDowing  sundry 
oneself  not  to  be  such,  preventing  or  obstructing  any  public  officer 
in  the  performance  of  his  official  duty  by  fraud  or  wrongful  force 
or  intimidation^  and  bribing  or  attempting  to  bribe  any  public 
officer  are  crimes  of  various  degrees  of  magnitude^  generally  mis- 
demeanors. 

1196*  If  any  public  officer  or  person  acting  as  such,  in  the  Extortioa. 
exercise  or  under  color  of  exercising  the  duties  of  his  office,  does 
any  illegal  act  or,  from  any  improper  motive  and  not  by  a 
bona  fide  mistake  or  error  of  judgment,  abuses  any  discretionary 
power  vested  in  him,  and  by  that  means  obtains  from  any 
person  any  money  or  valuable  thing  which  is  not  then  due  to  him, 
he  is  guilty  of  extortion,  as  also  if  he  demands  and  receives  any- 
thing which  he  is  not  entitled  to  as  a  consideration  for  doing  his 
official  duty.  Thus  it  is  extortion  for  a  sheriflF  to  obtain  money  from 
a  party  against  whose  property  he  has  a  writ  of  attachment  by 
threatening  to  take  goods  whose  deprivation  would  cause  a  special 
loss  to  the  owner  when  he  might  equally  well  take  other  goods,  or  to 
demand  and  receive  more  than  his  legal  fees  for  serving  process. 

1197«     If    the   iUegal    act   consists   in   inflicting   upon    any  oppn»4oB. 
person  any  bodily  harm,  imiirisonment  or  other  injury  not  amount- 
ing to  extortion,  the  offence  is  oppression.     Extortion  and  oppres- 
sion are  misdemeanors. 

1198.     Accepting  bribes,    neglecting   or   refusing   to  perform  Miaconduct 
the  duties  of  his   office   without  justifiable   cause,    and    revealing 
official  secrets  are  also  crimes  on  the  part  of  a  public  officer,  usually 
misdemeanors. 

1  li)9*     Improper   and  criminal  conduct  by  public  officers   in  HaiTemtiom. 
their  official  capacity  is  generally  called  malversation  in  office,  and 
oomes  under  the  general  head  of  misprision. 

IX.    Trade  offences. 

1200.     Smuggling  is  knowingly   importing   or    attempting  to  smnggUoff. 
import  dutiable  goods  into  the  country  without  paying  the   duties 
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micitmanu.  prescribed  by  law.  Very  similar  is  the  offence  of  manufacturiD<i^ 
excisable  articles  without  paying  the  excise  tax,  of  which  the 
most  common  case  is  the  illicit  distillation  of  whiskey  and  other 
liquors.     These  acts  are  misdemeanors,  and  besides  subjecting  the 

Porfeiture.  offender  to  punishnacnt  expose  the  goods  themselves  to  forfeiture 
on  an  information  in  rcTw." 

UnUoeii'»ed  1201.     Carrying  on  any  trade  for  which  a  license  is  required 

without  obtaining  a  license  is  a  misdemeanor,  and  in  the  case  of 
selling  intoxicating  liquors  sometimes  involves  the  forfeiture  of  the 
goods.  The  same  is  true  of  any  selling  of  liquor  in  a  place 
where  it  is  entirely  prohibited  by  law. 

Pmnrinient  1202.     Fraudulent  bankruptcy,  which  is  a  misdemeanor,  also 

bankruptcy.  i  •        i  /.  *      ^' 

belongs  to  this  class  of  crimes. 
Markets.  1203.     Markets,    the    nature    of   which    has    already    been 

described,'*  are  intended  for  the  convenience  of  the  dwellers  in 
the  neighborhood  and  not  for  speculation.  There  were  a  number 
of  acts  which  were  made  misdemeanors  by  the  common  law  for 
the  purpose  of  preventing  speculative  enhancements  of  prices  in 
markets,  but  which  are  no  longer  unlawful. 

Pore«t«iiing.  Forestalling  the    market    was    buying    or  contracting  for  any 

merchandise  on  the  way  to  a  market,  dissuading  the  owner  from 
carrying  it  there  or  persuading  him  to  raise  the  price  of  it. 

Eogratiny.  Regrating  was  bupng  com  or  any   dead  victual  in  a  market 

and  selling  it  again  in  the  same  market  or  within  four  miles 
of  it. 

EngTOBsiiig;  Engrossiug  was  getting   into    one's   possession    or   buying  up 

large  quantities  of  corn  or  other  dead  victual  with  intent  to  sell 
them  again,  the  tendency  of  which  was  to  create  a  temporary 
scarcity  and  thus  enhance  the  price. 


X.      CONBPIRAGT. 

Conspiracy.  1204.    Not  Only  docs  3  Conspiracy  to  commit  a  crime  make 

each  conspirator  particeps  criminis,  either  as  principal  or  accessory, 
if  the  crime  is  actually  conmiitted,    but  the   conspiracy  itself  is  a 

14  See  i  940. 
M  See  {  607. 
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crime  even  though  it  oomes  to  nothing.  Also  a  conspiracy  to  ac- 
oomplifih  a  lawful  result  by  unlawful  means  or  to  do  a  wrong  to  a 
person  which  if  were  committed  by  an  individual  would  be  a 
mere  tort,  is  criminal.  For  instance  buying  goods  on  credit  with 
an  intent  not  to  pay  for  them  was  not  at  common  law  a  crime, 
but  a  conspiracy  to  do  so  was.  The  gist  of  the  offence  is  the 
combination;  a  single  person  can  not  be  guilty  of  it.  Nor  is  a 
mere  intention  to  commit  a  crime  a  xx)nspiracy,  there  must  be  an 
agreement.  If  however  the  conspiracy  is  actually  carried  out  by  Meivor. 
the  commission  of  a  felony,  the  conspiracy  is  meiged  in  the  felony, 
and  the  conspirators  can  not  be  punished  for  it  as  a  separate 
crime.     Combinations  of  workmen  to  raise  wages  and  strikes  by  combinatioiis 

°  ^     ^     •^     of  workmen. 

workmen  for  higher  wages  were  formerly  regarded  as  criminal 
conspiracies,  but  by  recent  statutes  are  not  so  now  unless  unlaw* 
fhl  means  are  to  be  used. 
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CHAPTER    LXXVI, 

CRIMES  AGAINST  INDIVIDUALa 

L      COISBEMT. 

CooMnt  1205.    Generally   an    act  is   not  a   crime    against   an   in- 

dividual if  it  is  done  with  the  latter's  consent.  For  instance,  it 
is  not  theft  to  take  another  person's  property  by  his  permission. 
But  the  consent  must  be  freely  and  understandingly  given, 
not  obtained  by  force  or  fraud  nor  from  a  person  who  by  reason 
of  his  tender  age  or  weakness  of  mind  is  incapable  of  under- 
What  mar  be  Standing  the  nature  of  the  act.     A  person  however  can  not  consent 

oonMnted  to.  . 

to  his  own  killing  or  maiming  or  to  any  assault  upon  him  which 
involves  a  breach  of  the  peace,  as  for  instance  in  a  prize  fight ; 
the  consent  is  void,  and  will  not  prevent  the  act  from  being  a 
crime.  It  is  doubtful  how  far  a  person  can  consent  to  acts  which 
put  him  in  great  danger  of  death  or  serious  bodily  harm,  for  ex- 
ample being  wheeled  in  a  barrow  along  a  tight  rope  at  a  great 
height  from  the  ground.  But  surgical  operations,  however  dangerous, 
may  be  submitted  to,  and  can  be  performed  upon  a  young  child  or 
insane  person  with  the  consent  of  those  in  chaige  of  him,  and 
probably  upon  an  insensible  person  in  case  of  necessity  without 
any  consent. 

n.    Chimes  against  pebsokal  bioubitt. 

Bomiside.  1206.    Homicidc   is   the   killing    of  a   human   being   by   a 

human  being;  but  the  killing  a  child  in  ventre  aa  mere  is  not 
homicide,  though  it  may  be  a  crime  of  a  different  kind.  Hom- 
icide is  justifiable,  excusable  or  unlawful 

jniitiflabie  Justifiable    homicide    is    that    which   is    committed    in    the 

"       discharge  of  a  duty,  as  where  a  sheriff  or  his  officer  hangs  a  man 

under  a  warrant  from  a  court     A  peace  officer  having  a  right  to 

arrest  a  person  may  kill  the  latter  if  he  forcibly  resists  the  arrest, 


CBIMBS   AGAINST  mDIVIDUALB.  825 

and  socli  an  officer  or  a  jailor  may   kill  a  prisoner   who   assaults 

hira  in  a  forciUe  attempt  to  escape.      If  however  a  person  on  a 

lawful  attempt  to  arrest  him  flees  instead  of  resisting^  he  can  be 

killed  to  prevent   his   escape   only    when   the  ground  of  arrest  is 

treason  or  felony  or  the  infliction  of  a  dangerous  wound,    not    in 

an  arrest  for  a   misdemeanor  or  on  civil  process.     So  an   officer  QneUfBgnotK. 

lawfully  endeavoring  to  quell  a  riot  may  kill  a  rioter. 

Any  person  may  kill  another   to   prevent  the  commission  by  prarention  or 
the  latter  of  a  forcible  felony,  such  as  murder,    rape,   robbery  or  "* 

bui^laiy ;  but  the  prevention  of  a  crime  not  attended  with  force, 
such  as  theft,  or  of  a  simple  assault  or  trespass,  although  forciUe, 
will  not  justify   homicide.      The   lawful  possessor   of  a   dwelling   jMwee  of 
houHc  or  any  of  his  family  may  kill  a  wrongdoer   who   is   trying 
to  dispossess  him  by  force. 

1207.    Excusable  homicide  is  that   which  is  done  in   lawful   Ezcasabie 
defence,  se  de/endendo,  or  by  accident,  per  infortuniam.  ^"* 

If  a  person  is  unlawfully   assaulted    in  such   a  manner  as  tp  seifdefenoa 
put  him  in  reasonable  apprehension  of  instant   death   or  grievous 
bodily  harm,  or  is  unlawfully  assaulted  in  his  owti  house  or  in  the 
execution  of  a  duty  imposed  upon  him  by  law  or  by  way  of  resistance 
to  the  exercise  of  force  which  he  has  a  right  to  employ  against  the 
person  assaulting  him,  he  may  defend  himself  on  the  spot,  without 
retreating,  even  by  killing  his  assailant.      In  other  cases  a  person 
wrongfully  assaulted   may   defend   himself  on    the   spot   by   any 
means  short  of  the  intentional  infliction  of  death  or  grievous  bodily 
harm.      But  before  he   proceeds  to  the  latter   extremity   he  must     Dntyto 
retreat  as  far  as  he  can  with  safety  to  himself;  and  then  if  his 
assailant  follows  him  up  and  continues  the  assault,  he  may  go  to 
any  length  in  defending  himself.    If  two  persons  quarrel  and  fight,    Kiuitiff  la 
whichever   was   the   aggressor,    neither   is  regarded    as    acting  in 
self   defence   until    he    has   fled    from   the    fight    as    far    as    he 
can.     A  sudden  broil  or  affray  is  called  chance   medley  or  chaud     chuioe. 
medley. 

Whatever    may    be    done    in    self    defence    may    be    done  nafenee^f 
in  defence  of  the   i)er8on'8   wife,   husband,  parent,    child,    master         *" 
or  servant. 

Any  circumstances  which  will  justify  or  excuse  the  takimr  of  injonea  leM 

*'  "  ^^  than  daUfau 

life  will  justify  or  excuse  the  infliction  of  any  lesser  bodily  harm. 
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czr«8sion  1208.    In  all  the  abo^e  mentioned  cases  no  more  hann  must 

force. 

be  done  to  the  wrongdoer  than  a  reasonable  and  prudent  person  of 
ordinary  courage  in  the  party's  situation  would  judge  necessary 
for  the  attainment  of  the  end  in  view.  Killing  or  inflicting  seri- 
ous bodily  harm  is  never  permitted  when  something  less  would 
Force  maj   suffico.     Morcovcr  this  right  to  kill  or  injure  another  extends  only 

it<»e<I  oul.v  for  ,  tx»    »  i       -r*  ■! 

lie  euce.  to  defence,  not  to  revenge  or  punishment.  If  A  attacks  B  and 
then  runs  away,  and  B  follows  him  up  and  kills  him,  B's  act 
is  a  crime,  although  A  was  the  aggressor. 

KiniDsr  Ml  1209.     The  force  also  can  be  used  only  against  the  wrongdoer ; 

person,  ^j^^  m^y  not  kill  an  innocent  third  person  to  save  his  own  life. 
Some  of  the  old  books  contain  dicta  opposed  to  this  proposition, 
asserting  that  where  two  equsdly  innocent  persons  are  placed  in  a 
situation  where  one  must  inevitably  perish,  one  may  kill  the  other  for 
his  own  preservation,  as  where  two  shipwrecked  persons  get  upon  the 
same  plank  and  one  of  them  finding  it  too  small  to  float  both  pushes 
the  other  off  and  he  is  drowned4  ^  But  that  is  probably  not  law. 
It  has  been  held  that  where  persons  who  had  escaped  in  a  boat  from 
a  foundered  ship,  being  on  the  point  of  starvation,  cast  lots  to  see 
who  should  be  sacrificed  to  save  the  rest  and  killed  and  ate  the 
person  on  whom  the  lot  fell,  they  were  guilty  of  murder. 

Accidental  1210.     When   a  pciiBon  engaged  in  doing  a  lawful  act  in  a 

careful  and  proper  manner  accidentally  kills  another,  the  homicide 

In  the  coarse  is   excusod.       But    if   the   act   is    unlawful,    as   where   a  person 

of  an  nn]aw« 

fniaot.      attempting  to  shoot  and  steal   another's   hens  accidentally  kills  a 
man ;  or  where  being  lawful  it  is   done  in  an  improper   manner, 
ooingaiawrnias   whcro   a  person  having   a   right  to  punishes  another  punishes 
periy.      him   SO   immoderately    that   he   dies,   a   surgeon   performing    an 
operation    causes   the   death   of   the    patient    by    want    of   rea- 
sonable skill   or   caie    or    one    person    kills    another    by    careless 
handling  of  loaded  fire  arms,  or  where    it   is  done  by  the  use  of 
excessive  force  in  self  defence ;  the  killing  is  criminal, 
jnstiflnbie  1211.    Justifiable   or   excusable    homicide   ia   not   a   crime; 

homicide  not  though  anciently,  it  seems,  excusable  homicide  did  subject  the  killer 

to  a  milder  punishment. 
Feioniooa  1212.     Unlawful    or   felonious   homicide    includes    all    cases 

bouticide. 

where  the  killing  is  not  justified  or  excused.    It  is  a  felony,   and 
is  divided  into  murder  and  manslaughter. 
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1213.  Murder  (murdrum)  is  unlawful  homicide  with  malice     Marder. 
prepense  or  aforethought. 

Malice    aforethought   means   an   intention   to  kill  or  inflict      Maiice 
grievous  bodily  harm  upon  the  person  killed  or  any  other  person, 
knowledge  that  the  act   probably   will  have  that   result,  i,€.  reck- 
lessness, intent  to  commit   any   felony,    as   where   a  bui^lar   ac- 
cidentally kills  some  one  in  breaking  into  a  house,  or  in  most  cases 
culpable   intent   to   resist   an    officer  who  is  executing  process   or 
attempting  to  preserve  the  peace.    The  murderous  intent  may  be 
formed  at  the  instant   of  the   crime,   and    need    not    have   been 
premeditated.      Murder   with   premeditation   is  in    most  places  at    Murder  in 
present  distinguished  as  murder  in  the  first  degree.     Any  homicide      degree. 
is  prima  facie  presumed  to  be  murder,  and  the  burden  is  on  the  Presnmption 

•  of  murder. 

slayer  to  prove  that  it  was  not. 

1214.  Parricide,  i.e.  the  murder  of  a  parent,   is  not  a  dis-    Parricide 

and  in- 

tinct  crime ;  nor  is  the  murder  by  a  parent  of  his  child,  which  in  the    fat»ticida. 
case  of  a   newly   bom   infant   is   called   infanticide.      These   are 
treated  as  ordinary  murder. 

It  has  already  been    said   that   in    Endand   the   murder  of   Murder  of 

"  ^  *^  ^  public  officers. 

the  King  or  Queen  or  certain  other  high  personages  is  classed  as 
high  treason.  The  law  is  different  in  the  United  States,  where  the 
murder  of  the  President  or  the  Ghvernor  of  a  state  does  not  differ 
in  its  legal  character  from  the  murder  of  any  one  else.  At 
common  law  also  the  murder  of  her  husband  by  a  wife,  a  master  pettj  troasoH 
by  his  servant  or  an  ecclesiastical  person  by  his  ecclesiastical 
subordinate  amounted  to  the  crime  of  petty  treason  and  was 
furnished  with  especial  severity.     But  that  law  is  now  obsolete. 

1215.  Suicide  is   reckoned  a   species   of  murder.     It  is  of     suicide. 
course  inipo?sible   to   inflict   any   punishment   upon   the  offender 
himself;    but    in    former    times   it,    like   other   felonies,    involved 

the  forfeiture    of  the    felon's   land  and   goods,    and  by   way  of  a 

deterrent    to   others    the    body    of   the  felo    de    se   was    denied 

Christian  burial  and  subjected  to  the  indignity  of  being  buried  at 

the  crossing   of  two   highways    with    a    stake    driven    through  it. 

But  those  barbarities  are  no  longer  practised.     However  an  unsuc-    Attempu 

ccssful  attempt  at  suicide  is  punishable  as  a  crinle,  and  a  person 

who  advises  or  assists  another  to  commit  suicide  becomes  a  party  to  Advising  or 

the  crime  as  a  principal  in  the  second  degree  or  an  accessory.  laicide. 
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1216.  Manslaughter  is  any  felonious  homicide  that  is  not 
murder.  It  includes  unintentional  killings  in  ezcessiye  self  defence 
or  by  any  excessive  use  of  force  towards  another,  or  in  doing  or 
attempting  to  do  an  unlawful  act  not  amounting  to  a  felony,  as 
where  a  person  is  accidentally  killed  in  a  fight ;  but  IdQing  another 
in  a  duel  is  murder.  Killing  a  person  by  a  negligent  act  is  man- 
slaughter. And  even  a  negligent  omission  to  perform  a  duty 
owed  to  the  person  killed  or  imposed  for  his  benefit  for  the  pro- 
tection of  his  bodily  security,  sometimes  amounts  to  this  crime. 
Thus  a  father  may  be  guilty  of  manslaughter  who  permits  his 
child  to  die  for  want  of  care  or  medical  attendance,  or  the 
officers  or  servants  of  a  railroad  company  who  suffer  its  track  to 
remain  in  a  dangerous  and  defective  condition  whereby  a  train 
is  wrecked  and  a  passenger  killed. 

Intentional  killings  which  fall  under  the  definition  of  murder 
may  sometimes  be  reduced  to  manslaughter  by  being  done  under 
some  strong  provocation,  such  as  is  afforded  by  an  assault,  a  gross 
insult  or  an  unlawful  arrest  or  imprisonment.  A  person  who  kills 
on  the  spot  a  man  whom  he  takes  in  the  act  of  adulteiy  with  his 
wife  is  guilty  of  manslaughter  only,  not  of  murder.  But  the  pro- 
vocation must  be  great,  such  as  would  be  likely  to  be  too  much 
for  the  self  control  of  a  reasonable  man,  and  the  killing  must  follow- 
upon  it  immediatity.  If  the  person  provoked  has  had  time  for 
deliberation  and  for  his  feelings  to  cool,  the  provocation  will  not 
extenuate  his  act.  Thus  if  a  person  is  unlawfully  attacked  and 
beaten,  and  goes  away  and  gets  a  weapon  and  then  returns  and  kills 
his  assailant,  or  if  a  husband  or  father  deliberately  kills  a  man  who 
has  previously  debauched  his  wife  or  dai^hter,  that  is  murder. 

1217*  Mayhem  or  maiming  meant  at  common  law  the  for- 
cibly and  unlawfully  depriving  a  person  of  any  of  his  members 
that  might  be  useful  to  him  in  fighting,  such  as  a  hand,  a  foot 
or  an  eye,  or  in  case  of  a  man  the  privy  members;  but  mere 
disfigurement,  as  by  cutting  off  a  person's  nose  or  ear,  did  not 
amount  to  this  crime.  Mayhem  was  a  felony.  However  by  the 
modern  law  the  intentional  and  wrongful  deprivation  of  any  member 
or  the  infiiction  of  any  serious  wound  or  disfigurement  is  criminal 
and  usually  felonious ;  and  negligent  woundings  generally  amount  to 
misdemeanors. 
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1218.  Bape,  which  is  a  felony,  is  the  having  carnal  know-  Bape. 
ledge  of  a  woman  forcibly  and  against  her  will  by  any  man 
except  her  husband.  A  woman,  though  personally  incapable  of 
committing  this  crime,  may  becomes  an  accessary  or  a  principal 
in  the  second  degree  to  a  rape  actually  committed  by  another, 
so  may  a  hasband  to  a  rape   on   his   own    wife.      I£  consent  is  Conaent  ob. 

.  .  .  tained  by 

obtained  by  force  or  threats  of  immediate  death  or  serious  bodily 'oroe  or  fraud. 
harm,    it   is   void;   but   if  by   threats   of  any    other   kind,   e.g, 
of  injmy  to  the  woman's  property   or   to  her  family  or  of  future 
death   to   herself,    or   by   fraud,    tlie   offence   did  not  amount  to 
rape  at  common  law,  but  in  some  cases   has   been   made   so  by 
statute.      If  the   female  is  under  the  age  of  consent,  that  is,  at  woman  nnder 
common  law  the  age  of  twelve  years,  though  by  statute  in  some     ooment. 
places  it   has   been   raised   to   fourteen   or   sixteen   years,  she  is 
conclusively  presumed  incapable  of  consent,    and   even  though  she 
actually   consents   the    man   is    still  guilty   of   this   crime.      The     whatu 
slightest  penetration,  even  without   emission,   is   sufficient  to  con-  knowledge. 
^titute  carnal  knowledge. 

The  ancient  proceeding  for  the  punishment  of  this  crime  was  Appeal  of 
what  was  called  an  appeal  of  rape  instituted  by  the  woman  herself 
against  her  ravisher,  to  maintain  which  it  was  necessary  that  the 
woman  should  immediately  after  the  conunission  of  the  wrong  have 
made  prompt  discovery  of  it  to  some  credible  person  and  to  certain 
public  officers.  At  present  rape  is  punished  by  a  pubUc  prosecution  Aiodarn  law. 
Uke  other  crimes,  and  there  is  no  strict  rule  of  law  requiring  such 
discovery.     But   the    fact   that  the    woman   did    not  complain  of  Concealment 

'■  evidence  of 

the  injury  to  the  persons  to  whom  she  would  naturally  complain,     co^wnt 
such  as  her  husband,  father  or  relatives,    but   concealed  the  fact, 
is  weighty  evidence  to  show  that  she  consented  to  the  act. 

1219*  Assault  and  battery  are  the  same  kinds  of  acts  Aranuitand. 
which  constitute  the  civil  injuries  called  by  those  names,  i  except 
that  the  single  word  assault  is  generally  used  in  the  criminal 
law  to  include  both.  An  assault  may  be  a  felony  or  a  mis- 
demeanor according  to  the  circumstances  in  which  it  is  committed 
or  the  degree  of  injury  done. 

Assaults  with   intent   to   Mil,    maim,    rob,   ravish  or  commit  Aemyated 
other  crimes,  assaults  with  deadly  weapons  and  indecent   assaults 

1  See  i  874. 
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are  distiDgiiished  from  simple  assaults  which   nre   without  drrain- 

stances  of  aggravation,  sometimes    as   coiistitutiog   higher  degrees 

of  the  crime  of  assault  and  sometimes  as  separate  crimes. 

Faiw  impri.  1220.     Falsc   imprisonment    and    kidnapping,    which    latter 

kiduuppiiiij.   meant  tlie  forcible  abduction  of  a    person   from    his   own  country 

and  sending  him  into  a  foreign  country,   were  crimes  at  common 

law.     Kidnapping   persons  to  be  sold  or  assigned  into  quasi  slavery 

as   indentured    servants   for   a   term    of  years    in  the    American 

plantations    was    at    one    time    a    common    crime    in    England. 

8f«aiing     Stealing    an    heiress,    that  is,  forcibly  taking   away  and  marrying 

on  heiress.  .  .  . 

or  defiling  a  woman  of  ^substance  or  who  is  an  heir  apparent 
to  property,  was  made  a  felony  by  a  statute  of  Henry  VIL  At 
Abdnction.  present  all  wrongful  and  forcible  abductions  of  persons,  and  also 
inviegling  girls  into  brothels  by  deceit  or  persuasion  and  similar 
offences,  are  crimes  by  statute,  and  the  name  kidnapping  is 
generally  appUed  to  them. 

Libel.  1221.     The   publication  of  oral   slander,    though    a  tort,   is 

not  criminal;  but  the  publication  of  a  libel  may  amount  to  a 
misdemeanor.  Generally  the  same  kinds  of  publications  are 
libelous  in  the  criminal  law  as  in  the  law  of  torts  ,2  but  the 
rules  as  to  criminal  libels  are  in  some  respects  different  from 
tlu)«e  relating  to  civil  ones,  chiefly  because  a  Ubel,  besides  being 
injurious  to  the  person  libeled,  tends  to  provoke  a  breach  of  the 
peace,  for  which  reason  libels  are  often  classed  with  offences 
against  the  public  peace  rather  than  against  individuals. 
Libels  on  de-  A  libel  upou  a  deceased   person  may  be  criminal,  the  injury 

persons,     being  to  his  family. 

Mxiiico.  To    amount    to   a   crime    the   publication  must  be  malicious, 

that  is,  made  with  an  intent  to  provoke  the  injured  party  to 
wrath  or  bring  him  into  public  hatred,  contempt  or  ridicule. 
But  malice  is  prima  facie  presumed  from  the  libelous  character 
Pnbiicatioo.  of  the  puUicatioD.  Publication  does  not  necessarily  mean,  as  in 
the  case  of  civil  libels,  the  communication  of  the  libelous  matter 
to  third  persons;  it  may  be  effected  by  showing  or  sending  it  to 
the  person  libeled  himself. 

lusity.  At   common   law  a   criminal   libel  need  not   be  false.     The 

publication  of  a  derogatory  statement   which   is  true   is   aa  likely 

'^  See  9  429  f<  mq.      ~~" 


CRIMES  AGAINST  nmiTIDUAUS.  831 

to  cause  a  breach  of  the  peace  as  if  it  were  falfw ;  indeed  perhaps 
more  Kkely.  There  was  an  old  saying :  "  The  greater  the  truth 
the  greater  the  UbeL^'  But  the  publication  of  a  truthful  statement, 
however  injurious,  is  not  criminal,  if  the  publisher  can  show  that 
it  was  fr)r  the  public  benefit  that  it  should  be  published ;  and  the 
constitutions  of  the  United  States  and  of  most  of  the  American 
states  provide  that  the  truth  of  the  publication  shall  be  a 
complete  defence  in  prosecutions  for  libel.  PrivUeged 

The    rules  as  to  privUeged  communications  apply  to  criminal      tions. 
libels. » 

in.  Crimes  against  propertt. 

1222.     Theft  or  larceny  (latrociniuni)  is  the  wrongful  taking    Theft  or 
and  carrying  away  the  goods  of  another   with   intent   to   deprive  ^' 

the  owner  of  his  property  in  them. 

There   must   be   a   taking   possession   of  the   goods   by  the     TaUng. 
thief,  amounting  to  a  trespass.      A   wrongful   injury   to  goods,  or 
even  their  wrongful   destruction,  without  taking  possession   is  not 
theft ; ,  but  a  momentary   possession   is   enough.      Therefore,  too,  Possessor  can 
a  person  can  not  steal  goods  of  which  he  already   has  possession. 
If  a  bailee  of   goods   wrongfully    sells   them    or   in    any   manner 
converts  them  to  his  own  use,  this  is  not  theft;    but  if  a  bailee 
opens  a  box  or  package  of  goods  entrusted  to  his  possession,  which 
he  has  no  right  to  open,  and  takes  out  a  part  of  the  contents  and 
converts  them,  he  is  guilty  of  theft,    because,    though  he  has  pos- 
session of   the  box  or  package  with  its  contents  as  a   whole  and 
therefore  can  not  steal  it,  he  is  not  deemed  to  have  ^ny  possession    * 
of  the  contents  as  separate  things.     A  servant,  however,  to  whose    Theft  by 
custody  his  master's  goods  are  committed,  has  not  possession  of  them 
but  only  detention,  so   that  he  can  commit  larceny  of  them. 

Carrying  away  or  asportation  means  any,  even  the  slightest,  Aaporutioa. 
removal  of  the  thing  from  its  place.  It  has  been  decided  that 
where  a  person  put  his  hand  into  another's  pocket,  seized  a 
pocket  book  and  lifted  it  an  inch  or  two  from  the  bottom  of 
the  pocket,  but  was  detected  and  dropped  it  before  he  had  got 
it  out  of  the  pocket,  there  was  a  sufficient  asportation. 

^See  i  730  ei  9eg. 
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wbnt  things  Theft  Can  be  oommitted  only   of  goods   and  chattels,  not  of 

M.Q  b6  stolen. 

real  property  or  cboses  in  action.      If  things   which  are  attached 

Seal  property,  to   land,    such   as   a   part   of  a   house,    trees,   grass   or  growing 

crops,  are  severed  and  carried  away  by  one  continuous  act,  there 

is   no   larceny;   the   things   so   severed   become   chattels   by   the 

taking,  and  there  is   therefore   no   taking   of  them   as   chattels 

Buch  was  the  reasoning  of  the  old  lawyers.     But   if  such  things 

are  severed   and  thus  turned  into  chattels,  and  then  taken  away 

on  a  subsequent  occasion,  the   taking   may   amount  to  theft.     It 

choses  in    was  formerly  held  that    bonds,    bills,    notes    and   other   evidences 

of  debt,  having  no   intrinsic   value,    ^ere    not   chattels   but  mere 

choses  in  action  and  could  not  be  stolen.     Animals /eroe  naturae 

Animals,    in  which  uo    ouc    has   any  'property   light,    are   not   the  subject 

of  larceny ;   but   it   is   otherwise   if  such    animals   are  reclaimed 

and  confined  and  may  serve  for  food,  such  as  deer  in  a  park  or 

fiish  kept  in  an  artificial  fish  pond.     However,  animals  like  dogSy 

cats  or  singing  birds,  which  are  not  useful  for  food  or  work  but  are 

kept  merely  as  pets,  are  put  upon  the  footing  of  wild  animals. 

Fraadnient  1223.    The  taking  must  be  wrongful,    and  this  implies  that 

intent. 

it  is  without  the  consent  of  the  owner.  It  must  be  also  be 
animo  furatidi,  that  is  with  a  culpable,  or  as  it  is  called  in 
this  connection  a  felonious  or  fraudulent,  intent  to  deprive  the 
owner  of  his  property.  Therefore  a  temporary  borrowing  of  a 
Intent  to    thing  with  the  intent  to  use  it   for   a    while  and  then  restore  it 

restore. 

again,    even    without   the    consent    and    against   the    will  of  the 

owner,  though  wrongful  and  amounting  to  a  trespass,  is  not  theft. 

Theft  1^  the  Nor   is   it   theft   for   the   owner   of   a   thins   wronrfully  to  take 

owneb       ^  o  o       J 

it  back  from  another  who  has  the  right  of  possession,  for  example 
from    a   person   who   has   hired   it   for   a   fixed  time.     But   for 

Pledgor,  a  pledgor  of  goods  to  take  them  back  from  a  pledgee  con- 
stitutes an  exception  to  this  rule,  and  is  larceny.  A  mortgagee 
Mortgagor,  of  goods  is  the  owncr  of  them,  and  the  mortgagor  or  a  third 
person  may  steal  them  from  him.  It  is  not  necessary,  however, 
to  the  crime  of  theft  that  the  owner  of  the  goods  be  known.    A 

Taidnffby  persou  is  uot  guilty  of  lanxjny  who  takes  goods  under  a  bona  fide 
claim  of  right,  believing  that  they  are  his  or  that  he  has  a  right 
to  their  possession,  even  though  he  be  mistaken  and  the  taking  in 
fact  wrongful;  he  has  no  culpable  intent. 
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Sncli  was  the  crime  of  theft  at  common  law.  But  by  statute 
in  modem  times  its  scope  has  been  extended.  It  may  now  be 
committed  of  things  attached  to  land;  of  any  tame  animals  and 
of  written  documents  of  all  sorts ;  and  in  many  places  by  taking 
even  with  an  intent  subsequently  to  restore. 

1224.  At  common  law  if  the  goods  stolen  were  above  the 
value  of  twelve  pence,  which  was  a  relatively  larger  sum  in  ancient 
times  when  the  value  of  money  was  high  than  at  present,  the  crime 
was  grand  larceny,  and  was  a  felony ;  if  not  over  that  sum,  it  was 
caDed  petit  or  petty  larceny,  and  amounted  only  to  a  mis- 
demeanor. The  distinction  between  grand  and  petty  larceny 
still  exists,  but  the  limit  of  value  of  the  latter  has  been  raised, 
beii^  now  generally  about  twenty  five  dollars. 

Theft  with  circumstances  of  aggravation,  such  as  theft  from 
a  dwelling  house  or  from  the  person,  for  example  pocket-picking, 
is  generally  punished  more  severely  than  simple  larceny. 

1225.  Embezzlement  is  the  wrongful  misappropriation  animo 
furandi  of  money  or  other  personal  property  which  the  embezzler 
has  at  the  time  in  his  possession,  and  which  therefore  he  can 
not  in  the  technical  sense  steal.  Except  in  what  depends  upon 
possession,  it  is  governed  by  substantially  the  same  principles  as 
theft.  It  was  not  a  crime  at  common  law;  but  by  statute  at 
present  it  is  either  made  a  separate  crime,  being  a  felony  or  a 
misdemeanor  according  to  the  value  of  the  property  embezzled, 
or  is  included  under  the  extended  definition  of  larceny. 

1226.  Bobbery  {rapiria)  is  theft  by  "t&rking  from  the 
person  of  another  or  in  his  presence,  against  his  will,  of  any 
money  or  goods  to  any  value,  by  violence  or  by  putting  him  to 
fear  by  threats  of  any  kind  of  injury."*  The  gist  of  the  crime 
is  the  use  of  force  or  fear;  secret  stealing  from  the  person,  such 
as  picking  pockets,  does  not  amount  to  robbery ;  for  which  reason 
robbery  is  often  classed  with  crimes  against  the  person.  It  is 
a  felony. 

1227.  Burglary  is  breaking  and  entering  a  dwelling  house 
at  night  with  intent  to  commit  a  felony  therein.  The  intent 
is  usually  to  steal,  but  it  may  be  to  murder,  ravish  or  perpetrate 


Modem  law, 
of  th«(t. 


Qraudand 
petty  Uurcemj. 


▲ggrarated 
tbetta. 


Embezzle* 
ment. 


Bobberj. 


Burglorj. 


Intent. 


*  Harris,  Criminal  Law,  232. 
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Breaking,  flome  othoT  folonj,  BteakiDg  means  the  use  of  any  degree  of 
force  to  get  in ;  even  opening  a  door  or  window  which  is  closed 
though   not   locked,    but    walking   or    climbing    in   at   an    open 

Dweiiiiig    door  or  window   is   not   a   breaking.     A   dwelling  house   is  any 

honae*  ^ 

permanent  structure  where  a  person  liyes.  It  may  be  a  whole 
house  or  a  single  room  or  suite  of  rooms  in  a  bmlding  the 
rt^mainder  of  which  is  used  for  other  purposes,  as  a  janitor's 
room  in  an  office  building;  but  not  a  tent  or  other  temporaiy 
structure,  though  actually  inhabited.  Buiglaiy  is  a  fdony  at 
common  law. 

statutory  By   statuto   various   other  unlawful  breakings  and  entaings, 

such  as  breaking  and  entering  a  building  other  than  a  dwelling 
house,  or  a  dwelling  house  in  the  day  time,  or  an  unlawful 
entry  without  breaking,  with  intent  to  commit  a  crime,  are  made 
felonies  or  misdemeanors.  These  offences  are  usually  known  as 
statutory  burglary. 

Beceivinp  1228.    Kcceiving   stolen   goods   knowing   them   to  be  stolen, 

stolen  goods.  ^  •     •  •         j 

with  the  intention  of  wrongfully  detaining  or  assistmg  m  de- 
taining them  from  the  owner,  was  a  misdemeanor  at  common 
law,    and   is   now  in  some  cases  a  felony.^ 

Cheating.  1229.    Cheating    at    common   law   meant    the    fraudulent 

obtaining  the  property  of  another  by  any  deceitful  or  illegal 
practice  or  token,  which  affected  or  might  affect  the  public.  The 
possible  publicity  of  its  consequences  was  the  chief  characteristic 
of  the  offence ;  mere  private  frauds  in  dealings  between  individuals 
were  not  criminal.  Cheating  included  various  dishonest  practices 
by  persons  in  the  course  of  trade,  such  as  knowingly  seDing  un- 
wholesome provisions  or  using  false  weights  and  measures.    But  by 

lUsetakens.  varfous  old  statutcs  the  getting  another's  property  by  the  fraud- 
ulent use  of  any  false  token,  such  as  by  playing  with  {aise  dice 
or  the  use  of  a  forged  letter,  was  made  criminal,  though  mere 
verbal  misrepresentation  or  fraud  in  general  was  not.  At  pre- 
Psise       sent  however  most  actual  frauds  by   which    a   person   is  induced 

pretences.  ^  •'  ^ 

to  part  with  his  property  are  crimes,  for  instance,  fraudulently 
obtaining  property    by   false   pretences   of  any   sort  or  by  falsely 

^  A  person  who  mak68  a  business  of  buying  stolen  goods  from  thieveB 
is  commonly  known  as  a  *'  fence." 
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personating  another.  Tliese  acts  are  usually  called  swindling;  but  swindiins. 
that  name  is  not  in  law  the  name  of  any  specific  crime,  and 
is  often  applied  to  acts  which  are  not  criminal.  Criminal  frauds 
are  sometimes  felonies,  but  usually  misdemeanors.  The  distinc- 
tion between  larceny  and  obtaining  property  by  fraud  is  that  Theft  aud 
in  the  former  the  owner  does  not  consent  to  part  with  his 
property  at  all,  while  in  the  latter  he  does  consent  but  under  a 
misapprehension  caused  by  the  fraud.  The  difficulty  of  deter- 
mining in  practice  which  crime  has  been  committed,  and  the 
<x)n8equent  failures  of  justice  through  the  criminals  being  pro- 
secuted for  the  wrong  crime,  has  led  the  l^islature  in  some 
places  to  class  all  criminal  frauds  whereby  property  is  got  from 
the  owner  with  larceny. 

1230.  Arson  {ab  ardendo)  at  common  law  was  the  wrong-     Araon, 
fully  and  wilfully  burning   the   dwelling   house    of   another  man. 

It  is  not  necessary  that  the  house   be   binned  up;    it   is   enough 

if  it  takes  fire  and  bums  to  any  extent.     The   burning  must  be 

wilful;    if  a   person   sets   fire   to  another's  house  by  accident,  or 

even  by  negligence,  he  is   not  guilty   of  this   crime.      A  person 

could  not  commit  arson,  which  was  a  felony,  by  burning  his  own  BamiBg  oiie*« 

house,  unless  the  fire  communicated  to  another's  house;    but   the 

wilful  firing  of  one's  own  house   in   a   town  was  a  misdemeanor 

because  of  the  danger  to  others. 

In  modern  times  various  other  wilful  and    unlawful  burnings  Modem  uw 
have  been  made  felonies  or  misdemeanors  by  statute,  for  iu;stance    **  *"**^ 
burning  a  building  other  than   a   dwelling   house,   or    setting  fire 
to  crops,  hay  or  timber. 

1231.  Malicious   mischief  is   generally  a  misdemeanor,  but    iLdicioaB 
in  some  cases  a  felony.      It   includes  a  great  number  of  offences, 

soma  defined  by  the  common  law  and  others  by  various  statutes, 
most  of  them  against  property  but  some  against  the  person, 
which  can  not  be  enumerated  here.  Malice  in  these  crimes  icaico. 
generally  means  actual  malice,  but  not  in  every  case.  It  always 
however  includes  a  culpable  intent  or  at  least  recklessness.  The 
invention  in  recent  times  of  high  explosives,  such  as  dynamite,  lujariMiij 
has  put  a  terrible  weapon  into  the  hands  of  fanatics  who  desire 
io  avenge  their  real  or  fancied  wrongs  upon  society  generally  or 
tai'ticular  persons  or  classes  of  persons,    and   it   has   been  found 
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'Decessaiy  to  make  vety  etrict  laws   providing  for  severe  puniah* 
ments  for  such  crimes  or  attempts  at  their  oommissioQ. 
Forgery.  1232.     Foi^tj,  or  the  crimen  falsiy  was  defined  at  common 

law  as  '^the  fraudulent  making  or  alteration  of  a  writing  to 
the  prejudice  of  another  man's  right."^  It  is  not  necessary  that 
the  whole  instrument  be  forged;  the  fraudulent  obhteration, 
insertion  or  alteration  of  a  single   word   may   be   enough.      Bat 

Fraudulent  there  umst  be  a  fraudulent  intent.  K  A,  supposing  himself  to 
be  duly  authorized  by  B  when  in  fact  he  is  not,  makes  a  pro- 
missory note  or  other  contract  in  B's  name  and  signs  B's  name 
to  it,  his  act  is  not  criminal,  thoi^h  the  inskument  is  void 
and  though  third  persons  incur  damage  by  relying  on  it  as 
genuine.      However   A   in    such    a   case  may  come  under  a  civil 

voidinstrn-  liability.  It  is  not  necessary  that  the  document,  if  genuine,, 
should  have  been  valid,  provided  it  is  apparently  valid. 

Use  of  the  The   mere   making   a   foiged   instrument   with  a  fraudulent 

Cor^fed  iustrii* 

mentw  iutcut  is  a  crimc,  even  thoc^h  no  one  is  injured  thereby  and 
the  forger  makes  no  attempt  to  use  it.  Fraudulently  using  or 
uttering  a  foiged  document  prepared  by  another  person  is  alsa 
criminal. 

Modem  law  lu   modcm   timcs   the   whole   subject  has  been  regulated  by 

statutes  which  define  all  the  elements  of  the  crime,  and  extend 
it  to  the  fraudulent  imitation  and  use  of  various  marks  and 
devices  other  than  writings,  such  as  the  hallmark  on  jewelry  and 
plate,  but  not  generally  of  trademarks,  the  fraudulent  imitation 
of  which  is  usually  a  distinct  crime.  Forgery  is  sometimes  a^ 
felony  and  sometimes  a  misdemeanor. 

Gfime  iftws.  1233.     The  game  laws   are   statutes  which  forbid  the   kill- 

ing  or  capture  of  game  by  unauthorized  persons  or  at  certain 
times  or  places.  These  in  England  are  principally  intended  to 
protect  the  rights  of  the  owner  of  ihe  land  on  which  the  game 
is  found,  who  are  regarded  as  having  a  sort  of  qualified  pro- 
perty in  the  game,7  so  that  violations  of  them  are  properly 
classed  as  crimes  against  property.    Killing  or  taking  game  wrong- 

Foachinffk    fully   upou    another's   land   is   called   in   that  country    poaching. 
But  in  the  United  States  the  owner  of  land   has   no  more  right 

6  4  Black.  Com.,  247. 
7See2  5Sa. 
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in  the  game  upon  it  than  in  other  wild  animals  there,  and  the 
object  of  the  game  laws  is  merely  to  prevent  the  extermination 
of  game  by  the  destruction  of  the  young  or  of  the  parent  animals 
during  the  breeding  season.  But  statutes  have  also  beeu  enacted 
to  protect  the  rights  of  persons  who  have  taken  pains  to  stock 
their  land  with  game  or  streams  or  ponds  with  valuable  fish. 


B38  CBIMINAL  LAW. 


CHAPTER    LXXVII. 

THE  PUNISHMENT  AND  PREVENTION  OF  CRIMES. 

Treoaonand  1234.     At  oommoji  law  treason  and  all  folouies  were  punished 

by  death.      But  in   ancient  times  a  derk  or  deigTman  convicted 

Bencfifc  of  of  a  felonv  was  not  hanged  but  handed  over  to  the  ecclesiastical 
courts  to  be  dealt  with  by  them^  where  he  usuaDy  escaped  with 
a  liglit  punishment  or  none  at  all.  Thb  was  called  benefit  of 
clei^'.  Thenj  such  was  the  prevailing  ignorance  of  the  period, 
the  presumption  was  established  that  any  man  who  could  read 
was  to  be  deemed  a  clerk.  But  women  did  not  have  benefit  of 
clergy.  About  the  time  of  Henry  YII  a  distinction  was  made 
between  real  clerks  and  laymen  who  could  read.  The  latter  were 
only  allowed  to  claim  theu:  clergy  once,  and  were  then  burned  on 
the  left  hand  to  mark  them:  on  a  second  conviction  thev 
were  punished  as  laymen.  Benefit  of  cleigy  has  now  been 
abolished. 

Hangiug.  The   penalty   of  death   for  felony  was  inflicted  by  hanging; 

but  for  treason  in  a  different  and  very   barbarous   manner.     The 

Hanging,    traitor  was  sentenced  to  be  hanged,  drawn   and  quartered;    that 

qaarteriss.  is,  hc  was  to  be  drawu  to  the  gallows  and  not  be  carried 
or  walk,  to  be  hanged  by  the  neck  and  then  cut  down  alive, 
his  entrails  to  be  taken  out  and  burned  while  he  was  yet 
alive,  his  head  to  be  cut  ofi  and  his  body  to  be  divided  into 
four  quarters,  which  were  to  be  at  the  king's  disposal.  But  the 
king    had    the    power,    which   he   often    exercised,    to  remit    all 

Bahaiidiog.  the  punishment  except  the  beheading.  K  the  criminal  was  a 
woman,  because  decency  forbade   the   public   exposure  and   man- 

Barniiigof  gliug   of  her   body,   she   was   drawn    to   the   gallows   and  there 

burned   alive.      These   barbarities   are    now    abolished,    and    the 

irxiernfoiins  punishment  of  death  is  everywhere  by  hanging,  except  in  a  few 

p«uAi^.     of  the  United  States,  where  a  more  quick  and  painless  mode  of 

execution  by  sending  a  powerful  electric  current  through  the  body^ 

has  lately  been  introduced. 
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In   most   places   treason,    mnrder  in   the   first   degree,   and  wbateriaMi 
piracy,  and  in  some  places  rape    and   certain   cases  of  arson,  are  pimishadby 
still  pnnishable  with  death,  though  in  a  few  of  the  United  States 
the  death  penalty  has  been  abolished    and  imprisonment  for  life 
subfititated  for  it. 

1235.  Felonies  generally  are  now  punished  by  imprison-  impriBoii> 
ment,  to  which  a  fine  is  sometimes  added;  very  rarely  by  a 
fine  only.  At  common  law  the  punishment  for  most  nusdemeanors 
was  fine  or  imprisonment  or  both  at  the  discretion  of  the  court.  At 
present  the  maximum  period  for  which  a  person  can  be  imprisoned 
or  the  maximum  fine  that  can  be  imposed  for  any  crime  is  fixed  by 
law  and  not  left  to  the  discretion  of  the  judge ;  sometimes  also 
a  minimum  is  fixed.  But  considerable  latitude  is  always  reserved 
to  the  court  in  determining  the  penalty,  so  that  any  circumstances  of 
aggravation  or  mitigation  that  may  exist  may  be  taken  into 
account  in  each  case. 

Imprisonment  for   felonies   is   in   a   prison   or  penitentiary,     Pri8on«, 
for   misdemeanors   usually,   but  not  always,  in   a  jail.    A  prison 
is   a   place    purely    of   punishment.      In    the    United    States   it 
usually  belongs  to  the  state  and  is  therefore    known   as  the  state 
prison.     Death   or   imprisonment   in  a  prison    is  regarded  as  an     inf&m/. 
infamous    punishment,   and   usually  entails   upon   the   ofiender  a 
forfeiture  of  his  political  rights,  such  as  the  right  to  vote  or  hold 
office,  for  the  remainder  of  his  life.     When  a  statute  declares  that 
to  be  eligible  to  an  office  or  other  appointment  or  for  any  other 
purpose  a  person  must  be  of  good  moral  character,  it  generally  means 
that  he  must  not  have  been  convicted  of  a  crime  for  which  he  might 
have  been  sentenced  to  an  infamous  punishment.    A  penitentiary  in   penitenti*- 
some  places  means  the  same  as  a  prison,  and  in  others  is  a  kind  of        ^' 
prison     where     persons    convicted    of    less    serious    offences    are 
confined  and  imprisonment   in   which   does   not   involve    infamy. 
A  jail   is    primarily    a    place   of  detention,    not  of  punishment.      jnUi. 
It  usually  belongs  to  a  county,  and  is  therefore  called  the  county 
jail.     Prisoners  confined  therein  are  in  the  custody  of  the  sheriff, 
whose  officer  the  jailor  is.     Persons  arrested  on  civil  process,  who 
are  not  guilty  of   any   crime,    and    jiersons   chaiged    with   crimes 
who  are  awaiting  trial   and    whom   in    the   mean   time   the  law 
IMresumes  to  be  innocent,   are   kept   in   the  jail,    the   purpose  of 
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their  deteBtioo  not  being  to  purnish  them  to  tet  insare  their  prr* 
sence  in  court  when  wanted  or  to  coeroe  them  to  comply  with 
a  judgment  or  decree  of  a  court.  But  for  convenienoe  the  jail 
is  abo  used  for  the  imprifionment  of  petty  mminak  hy  way  of 
impiiflon.    punishment.     If  a  person  is  sentenced  to  pay  a  fine  for  a  crime 

meat  for  non« 

poymentof  and  does  not  pay;  he  is  kept  in  jail  for  a  time  proportioiied  to 
the  amount  of  the  fine,  in  the  United  States  usually  one  day 
for  each  dollar  of  the  fine.  Imprisonment  in  a  jail  ia  not  an 
hifamous  punishment. 

Mntiiation  1236.    lu   former   times    mutilation,    especially   cutting    off 

ias-       the  ears  but  often  more  serious   maiming  or  disfigurement,    and 

branding   with   a   hot   iron,    were   practiced   as  punishments  for 

various  crimes,  but  have   long   since  been  given  up  as  inhuman. 

Pillory  and  The  pilloty  aud  the  stocks,  which  were  instruments  designed  to 
hold  the  criminal  by  his  hands  and  neck  or  hands  and  feet  in 
a  fixed  and  uncomfortable  position,  in  which  condition  he  was 
exposed  for  some  hours  in  a  public  place  to  the  abuse  and  insults 
of  the   populace,    have   also   gone  out  of  use.     Whipping,  which 

Wbipxnng.  was  oucc  a  vcTy  common  mode  of  punishment,  has  been  entirely 
abolished  in  most  places,  and  in  those  where  it  is  still  retained  it 
is  inflicted  only  for  a  few  especially  brutal  crimes.  So  that  the  only 
punishments  for  crimes  that  are  now  generally  used  are  death. 
Imprisonment  and  fines.  The  constitution  of  the  United  States 
Cniei  aad  un.  aud  thosc  of  most  of  the  states  forbid  the  infiiction  of  cruel  and 

xuvud  pnniah- 

mentc      unusual  punishmeuts. 
statutes  of  1237.     Prosecutious  for  crimes,    except  generally  for  murder, 

are  barred  after  a  certain  time,    usually   three   years,  by  statutes 
of  limitations. 
Pardon.  1238.     The   President   of  the  United  States,  the  GovemorB 

of  the  states  and  the  Crown  in  England  may  pardon  persons 
guilty  of  crime.  In  some  of  the  United  States  however  this  power 
is  committed  to  a  board  of  pardons  instead  of  to  the  Governor; 
the  Governor  being  however  generally  a  member  of  the  board. 
A  pardon  may  be  granted  before  the  offender  has  been  prosecuted 
for  the  crime  or  at  any  time  afterwards.  It  not  only  relieves 
him  from  so  much  of  the  penalty  as  has  not  been  actually  suff^- 
ed  by  him,  but  restores  him  to  a  state  of  legal  innooenoe^  doing 
away  with  all  infamy,  forfditures  and  disabilities     The  power  to 
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pardon  includes  a  power  to  commute   or   reduce   the  punishment,  commutation 

_      _  ....  of  aexitonoe. 

and  also  to  grant  repneves.  A  reprieve  is  a  temporary  sospeu- 
aion  of  punishment. 

1239.  A  person  whom  there  is   probable  ground  to  suspect  security  for 
of  future  misbehaviour,  or  in  some  cases  who  has  been  convicted     for  good 

,  ,  ,  b«h«Tlor. 

of  crimes  agamst  the  peace,  may  be  required  to  give  security  to 
keep  the  peace  or  for  good  behavior.  This  security  consists  of 
a  bond  in  the  form  of  a  recognizance  or  undertaking,  entered 
into  with  sureties,  before  a  court  or  magistrate,  in  a  certain  penal 
sum  fixed  by  the  court  or  magistrate,  conditioned  that  the 
suspected  party  shall  keep  the  peace  either  toward  the  public 
generally  or  toward  the  person  who  has  asked  for  the  security, 
or  that  he  shall  be  of  good  behavior,  for  a  time  mentioned  in 
the  order,  most  often  one  year.  K  he  refuses  or  is  unable  to 
furnish  the  bond,  he  may  be  committed  to  jail  for  a  period 
usually  not  exceeding  twelve  months.  If  the  condition  is  broken 
by  a  breach  of  the  peace  in  the  one  case  or  by  any  criminal 
misbehavior  in  the  other,  the  bond  is  forfeited  and  a  suit  may 
be  brought  in  the  name  of  the  state  or  the  Crown  against  the 
party  and  his  sureties  for  the  amount  of  the  penalty.  The  bond 
is  estreated,  or  extracted  from  the  other  records,  and  sent  to  the 
proper  court  for  this  purpose. 

These  bonds  may  be  taken  by  the  ludsns  of  criminal  who  maj 
courts  and  certain  peace  officers,  such  as  justices  of  the  peace, 
police  justices,  sheriffi  or  coronors,  either  of  their  own  motion  or 
on  the  application  of  a  private  person  upon  due  cause  shown. 
If  a  peace  officer  refuses  to  act  upon  such  an  application,  the 
applicant  may  have  a  writ,  called  a  supplicavity  from  a  superior  suppiieavit 
criminal  court  ordering  the  officer  to  do  so;  but  this  writ  is 
seldom  issued,  the  higher  court  in  such  cases  usually  taking  the 
reoc^izanoe  itself. 

1240.  A  magistrate  may  take   security   for   the  peace  from  ckKmrityfor 
all  persons  who  commit  or  threaten    to   commit   breaches  of  the      •p**^ 
peace     in   his  presence,    as   by   making   affirays,    who   go    about 

armed  to  the  terror  of  the  people,  or  who  are  arrested  by  a 
peace  officer  in  whose  presence  they  have  committed  a  breach  of 
the  peaoe,  and  in  some  other  cases.  Gompi.i.tb, 

If  a  private  person  makes  to  a  competent  magistrate  a  com-     '\^!^ 
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plaint  that  another  person  has  threatened  by  word  or  oondoct 
to  kill  him  or  his  wife  or  child  or  do  him  or  them  bodily  harm 
or  bum  his  hoase,  swears  that  he  is  fear  of  such  injury  and 
that  he  is  not  acting  out  of  malice  or  for  mere  vexation,  and 
shows  reasonable  grounds  for  his  apprehension^  which  is  called 
''swearing  the  peace''  against  another,  the  ma^strate  must  put 
the  latter  under  security  to  keep  the  peace  as  to  the  complainant, 
seoi^^tor  Security   for  good   behavior   includes   security   for   the  peace 

and  also  against  the  commission  of  other  crimes,  either  any 
crime  generally  or  some  particular  crime  named  in  the  order. 
A  magistrate  may  bind  over  to  good  behavior  all  persons  "that 
be  not  of  good  fame/'  which  includes  rioters,  barrators,  cheats, 
vagabonds,  eavesdroppers,  common  drunkards,  frequenters  of  bawdy- 
houses,  and  generally  persons  of  habitual  evil  life  or  persons 
whom  there  is  good  reason  to  suspect  will  probably  commit  crimes. 
This  kind  of  security  is  rarely  exacted  in  modem  times. 
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CHAPTER    LXXVm. 
CRIMINAL  PROCEDURE. 

1241.  In  ancient  times  treason  and  certain  felonies  mic^ht    Appeals  of 
be    prosecuted    for    in   a   proceeding    called    an    appeal,    which     ^^^^^y' 
was    in    the    nature   of   a   private  suit   brought    by    the    party 
injured  or  by  some  near   relative    of  a   person   feloniously  killed, 

or  in  case  of  treason  by  any  person,  against  the  wrongdoer.  If 
convicted,  the  latter  was  punished  in  the  same  manner  as  on 
a  public  prosecution.  This  seems  to  have  been  a  survival  from 
those  rude  times  when  all  or  nearly  all  crimes  were  punished  or 
atoned  for  by  a  fine  known  as  weregild  payable  to  the  injured 
party  or  his  family;  and  an  appeal  was  probably  at  first  merely 
a  suit  for  the  weregild.  Therefore  the  King  could  not  pardon 
a  person  convicted  on  an  appeal ;  but  the  appellor  himself  could 
at  any  time  discharge  the  appeal,  and  even  after  conviction  the 
punishment  might  be  remitted  by  his  consent.  By  the  statute  i>i«u8e  of 
of  Westminster  2nd.  an  unsuccessful  appeal  subjected  the  appellor 
to  fine  and  imprisonment  and  the  payment  of  damages  to  the 
appellee,  which  caused  appeals  to  go  out  of  use. 

1242.  In  some  places  a  magistrate  has  authority  to  punish  Paoishmoat 
certain  petty  offences  committed  in   his   presence   by  imposing  at 
once  a  small  fine  upon  the    offender   without   any   trial,  in  tech- 
nical language,  on  view. 

1243.  A  crime  is  regularly  punished  on  a  public  prosecu- criminal  pro- 
tion,  that  is,  a  criminal  action  brought  in  the  name  of  the  state 
or  in  England  of  the  Crown.  But  at  common  law  the  prosecution, 
though  in  the  name  of  the  King,  was  really  in  most  cases  of 
crimes  against  individuals  instituted  and  carried  on  by  a  private 
person,  who  was  called  the  prosecutor  and  was  generally,  though  Thepraso- 
not  neceasarily,  the  person  injured  by  the  crime  or  in  case 
of  homicide  some  member  of  his  family.  If  no  one  cared 
to  prosecute,  the  criminal  went  unpunished,  unless  for  some 
reason,    for   instance   because    th^  crime    particularly  affected  the 


on  vicw. 


bwoutiou. 


ou«or. 
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government,  the  attorney  general  saw  fit  to  take  the  matter 
up  and  prosecate  on  behalf  of  the  Crown.  It  was  in  order 
to  prevent  people  from  shirking  the  public  duty  .of  prose- 
cuting criminals  that  compounding  a  crime  was  itself  made 
a  crime,  and  the  rule  was  introduced,  which  has  been  already 
mentioned,  that  when  the  same  act  was  a  felony  and  a  tort 
the  injured  party  could  not  sue   for   the   tort   until   he  had  pro- 

Profx^catisfr  sccutcd  for  the  felony.  At  present  public  prosecutiiig  oflSoeis  are 
everywhere  appointed  whose  official  duty  it  is  to  prosecute  crimi- 
nals, though  in  some  places  private  persons  may  also  do  so  in 
certain  cases ;  so  that  the  prosecution  of  a  criminal  by  a  private 
person  now  usually  means  simply  a  complaint  made  by  him  to 
the  prosecuting  officer  on  which  the  officer  acts. 

Commence.  1244.     A  criminal  prosecution  may  be  begun  in  three  ways : 

p?(^atioo.  (1)  by  the  arrest  of  the  offender  without  a  warrant ;  (2)  by  a 
complaint  to  a  magistrate;  (3)  by  an  information,  presentment 
or  indictment  presented  to  a  superior  criminal  court. 

Arrest  with.  The  cascs  iu   which   a   person   may   be    arrested   without  a 

warrant  have  been  already  mentioned/  The  person  arrested 
must  be  taken  at  once  before  a  magistrate  and  a  complaint  made 
against  him.  If  no  one  appears  to  complain,  he  is  discharged. 
If  a  complaint  is  made,  the  subsequent  proceedings  are  the  same 
as  if  he  had  been  arrested  on  a  warrant. 

Hnaandcry.  There   was    also   an   ancient   method    of   arrest    without    a 

warrant  by  hue*  an(i  cry,  that  is,  by  immediate  pursuit.  This 
was  regulated*  though  not  originated,  by  a  statute  of  Edward 
I,  which  enacted  that  immediately  upon  robberies  and  felonies 
being  committed  fresh  suit,  t.e.  pursuit,  shall  be  made  from 
town  to  town  aud  from  county  to  county,  and  they  that 
keep  the  town  shall  follow  the  felon  with  hue  and  cry,  with 
all  the  town  and  the  towns  near,  until  the  felon  be  taken 
and  delivered  to  the  sheriff,  Hue  and  cry  might  be  raised  by 
the  precept  of  a  justice  of  the  peace,  by  a  peace  officer  or  by 
any  private  person  that  knew  of  a  felony.  The  party  laising  it 
must  acquaint  the  constable  of  the  vill  with  all  the  circumstances 
which  he  knew  of  the  felony,  and  thereupon  the  constable  was  to 

1  See  2  788,  >  From  huer. 
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search  his  own  township  and  raise    all  the   neighboring  vills  and 
make  pursuit  ^ith  horse  and  foot. 

1245.  A  complaint  is  a  written  aocusation  of  crime  against   compiaiut 
a  person  made  to  a  magistrate   by  a   prosecuting   officer   or  by  a 
private  person  under  oath.    A  ma^strate  here  means  a  justice  of  Magittrata«» 
the  peace  or  some  officer  having  similar  powers,  such  as  a  police 
justice,   or    in   the   United   States  in  case   of  crimes  against  the  ' 
national  government  a  United   States   conmiissioner.      Judges   of 
criminal   courts    and*  the   chief   executive    officers   of  cities   and 
boroughs  are  also  usually  magistrates. 

1246.  On  receiving  the   complaint   the    magistrate  issues  a  warrant  of 
warrant  for  the  arrest   of  the    offender ;   except   that   in   case  of 
trifling  offences  a  summons  is  sometimes   issued  first  to  save  the    summoiu^ 
accused  party   from  the  indignity  of  an   arrest;    and   then    if  he 
disobeys  the  summons,  a    warrant  follows.     A   warrant   may  be   Form  and 
directed  to  all  peace  officers  generally  or  to  some  particular  officer,  or       of" 
in  case  of  necessity   to  a   private   person.      It   can   generally  be 
executed  only  in  the  county  where  it  is  issued,  unless  it  is  backed 

or  endorsed  by  a   magistrate  in  some  other  county.     ,It   ihould 
be    given    under    the    hand   of   the   magistrate,    and   under   his 
official  seal  if  he   has  one.    It  must  state   the  time  and  place 
of   making   it    and    the    cause   for    which    it    is    granted.      In 
case    of   theft    and    similar  crimes   it   may   contain   a   direction      s«arch 
to  search   for  and   seize    the  stolen   goods,    and   is   then   known 
as  a  search  warrant.    The  warrant  must  specify,   either  by  name  Description 
or    description,    the    particular    person    or    persons    who    are   to  andtbings. 
be  arrested,  and   in  case   of  a   search   warrant   the  goods  to  be 
seized  and  the  place  or  places  to  be  searched.    A  general  warrant,     General 
not  containing  such  a  specification,    for   example  a  warrant  com- 
manding the  arrest  of  all  persons  guilty  of  a  certain  crimes  or  the 
seizure  of  all  stolen  goods   or  the   search   in  any   house   for  such 
goods,  is  illegal  and  utterly  void  on  its  face.       General  warrants 
having  been  formerly  used  by  the  government   as   instruments  of 
oppression  and  tyranny   and   for   the   annoyance   of  political  op- 
ponents, they  are  expressly  prohibited  in  England  by  statute,  and 
in  the  United  States  by  the  national  and  state  constitutions.    A 
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wbenawnr.  Warrant  may  be  executed  at  any  time  in  the  day  or  nighty  and 
executed,    in  case  of  treason,  felony  or  breach  of  the  peace  on  Sunday. 

ExtmditioTi.  1247.     If  a   person    accused    of  crime   flees   into   a  foreign 

country,  or  in  the  United  States  into  another  state,  he  may  in 
certain  cases  be  extradited,  that  is,  arrested  on  a  warrant  issued 
by  or  by  the  direction  of  the  chief  executive  oflSoer  of  the  state 
where  he  has  taken  refuge  on  a  proper  application  from  the 
government  of  the  state  where  the  crime  was  committed,  and 
handed  over  to  the  authorities  of  the  latter  state.  Extradition  to 
or  from  foreign  countries  is  not  a  matter  of  right  under  the  rules 
of  international  law,  but  is  entirely  regulated  by  treaties,  which 
specify  the  crimes  for  which  it  may  be  had  and  the  procedure 
to  be  followed.  Genemlly  it  is  not  allowed  for  what  are  called 
political  crimes,  such  as  rebellion  against  the  government,  which  in 
many  cases  are  not  morally  blameworthy;  and  sometimes  as- 
surances are  required  from  the  government  asking  for  extradition 
that  the  person  surrendered  shall  not  be  tried  for  any  crime 
except  that  for  which  he  is  extradited.  Occasionally  a  state  will 
arrest  an4  deliver  to  another  a  criminal  without  any   extradition 

Interstate    treaty,  as  an  act  of  comity.      Extradition  between   the  states  of 

extrarlitiou  in 

the  United  the  United  States  of  all  criminals  is  made  obligatory  by  the 
national  constitution ;  but  no  way  has  been  provided  of  enforcing 
this  enactment,  and  in  some  instances  the  governors  of  states  have 
exercised  a  discretion  to  refuse  to  grant  warrants  for  criminals 
when  demanded  by  other  states.     No  nation  or  state  will  surrender 

Persona  held  a  criminal  whom  it  is  holding   under   arrest   or   in    prison    for  a 

for  crime  not  "  ■• 

Borreudered.  crime  Committed  against  its  own  laws,  till  its  own  justice  has  first 

been  satisfied. 
TheiH^rson  1248.     Whcu  a    persou    is    arrested   on  a  warrant  he  must 

be  brought   be  brouffht  forthwith  before  a  magistrate,  either  the    same  magis- 

beforea  .  _  . 

magistrate,  trate   who   issucd  the  warrant  or  another.     If  the  crime  of  which 

the  party  is  accused  is  one   over  which  the  magistrate    has  juris- 

suminary    dictiou,  hc  procceds  to  the  trial  at  once  without  a  jury  or,  as  the 

trial. 

legal  phrase  is,  summarily,  though  he  may  postpone  the  trial  for  a 
reasonable  time  to  enable  the  prosecutor  or  the  defendant  to 
prepare  his  case  or  his  defence.  The  summary  jurisdiction  of 
magistrates  is  confined  to  petty  offences  punishable  -^by  a  small 
fine  or  a  short  confinement  in  jail,    usually   in  the  United  States 
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a  fine  of  not  moro  than  one  hundred  dollars  or  imprisonment  for 
iiot  over  thirty  days. 

If  the  crime  is  one  triable  hy  a  higher  oonrt,  the  ma^strate  The  praUmi- 
enters  upon  a  preliminary  examination  to  find  out  whether  there  °*T[iJSr^ 
is  probable  cause  for   supposing   the   party  guilty.     For   it  is   a 
general   rule    that  a  person   shall   not  be   detained    for   trial   or 
subjected  to  the  expense,  trouble  and  ignominy  of  a  criminal  trial, 
until  it  has  first  been  determined  by  some  sort   of  a  preliminary 
inquiry  that  there  is  reasonable  ground  of  suspicion  against  him. 
In  this  examination  the  magistrate  may  interrogate  the  defendant  interrogating 
himself.     But  the  defendant  is  not  obliged  to  answer  any  questions         ^     ^ 
put  to  him,  it  being  an  inviolable  rule  of  the  common   law   that 
no  man    shall  be   compelled    to   incriminate   himself   or   fnmish 
evidence  against  himself  of  any  crime.      And  before  putting  any 
question  to  the  accused  person  it  is  the  duty  of  the  magistrate  to 
distinctly  inform  him  th^t  he   is  at   liberty   to  refuse   to  answer 
and  that  his  refusal  can  not  be  used  against  him  on  his  trial  as 
evidence  of  his  guilt. 

If  on  the  examination  the  magistrate  finds  that  there  is  no  DUeharge  for 
probable  cause  for  thinking  the  defendant  guilty,  he  sets  him  free  b!!bie  aiw[ 
and  the  proceeding  ends  there.     But  this  is  not  equivalent  to  an 
acquittal,  and  does  not  protect   the  party   firom  being  again  pro- 
secuted for  the  same  alleged  offence. 

If  however  the  accused  person  waives  his  right  to  a  preliminary  commitment 
examination,  as  he  may  do  since  the  proceeding  is  instituted  hoidinc  to 
purely  for  his  benefit,  or  if  probable  cause  is  shown  for  thinking 
him  guilty,  the  magistrate  by  a  writ  called  a  miitimus  commits 
him  to  jaU  to  await  his  trial  or  to  await  the  action  of  the  grand 
jury  who  may  find  an  indictiment  against  him,^  or  in  a  proper 
case  releases  him  on  bail. 

1249.    Bail  in  criminal  cases  is  the  same   as  in  civfl   ones,^       B^a 
a  recognizance  or   undertaking    with   sureties  that  the  defendant 
will  appear  when   called  upon  and  stand  triaL      Its  amount  can 
seldom  be  fixed  by  law,  but  must  be  left  to  the  discretion  of  the 
magistrate.    However  the  national  and  state   constitutions  in  the  EzoeniTe  udi 
United  States  forbid  the  requirement  of  exoeBsive  baiL  ^ 

9  See  i  12Si  d  9eq.  ^  See  «  1040. 
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Bight  to  bai].  The  right  to  bail  is  a  oommon   law  right,   bat  has  been  re- 

gulated and  defined  by  statute.  The  rules  as  to  when  it  must 
or  may  be  allowed  are  not  quite  the  same  in  all  places.  Some- 
times admission  to  bail  is  a  matter  of  right  for  the  accused  person, 
sometimes  it  lies  in  the  discretion  of  the  magistrate  or  of  some 
superior  coxui:,  and  sometimes  it  is  not  allowed  at  alL  The  modern 
law  is  more  favorable  to  persons  accused  of  crime  in  this  respect, 
as  in  many  others,  than  the  old  law.  Grenerally  bail  is  not  allowed 
at  all,  or  is  allowed  only  in  the  discretion  of  some  higher  court  or 
officer,  in  cases  where  the  crime  charged  is  punishable  with  death. 
In  serious  felonies  it  is  sometimes  discretionary,  but  is  usually  a 
matter  of  right,  as  it  nearly  always  is  in  smaller  offences. 

Bemedyifbaii  If  a  magistrate  refuses  bail  when  he  ought  to  grant  it  or 
fixes  its  amount  too  high,  the  prisoner  may  have  himself  brou^t 
before  a  superior  court  by  a  writ  of  habeas  corpus,  and  th^^  be 
admitted  to  bail  in  a  proper  sum. 

Bight  to  a  1250.     An  accused   person   has   a   right   to   a  speedy  trial, 

which  right  is  guarantied  by  special  provisions  in  all  the  American 
constitutions.  If  the  trial  is  unreasonably  delayed  without  the 
consent  of  the  accused  person,  he  may  obtain  his  release  fiY>m 
imprisonment  on  a  writ  of  habeas  corpus  or  his  bail  will  be  dis- 
charged finom  liability. 

Indictment  1251.     Trcasou,  fclouy  and  serious  misdemeanors,  all  crimes 

ment.       in  fact   which   do   not   fall   under   the    summary   jurisdiction   of 

magistrates,  must  be  prosecuted  at  common  law  by  indictment  or 

ludictabie  presentment.  Hence  arises  a  division  of  crimes  into  indictable 
crimes  and  those    which   are   not   indictable.      At  common    law, 

Thief  token  howcvcr,  if  a  thief  was  caught  "  with  the  mainour,^^  that  is,  with 

with  the  '  ^^  '  ' 

mainour,    ^hc  stolcu  property   in   his  possession    (in    manu)y   he   might   be 
taken  at  once  into  court  and  tried  without  any  indictaient^ 
Naturoof  an  An  indictmcnt  is  a  written  accusation  presented  upon  oath  to 

iQdictment.  -^  * 

a  superior  criminal  court  by  a  grand  jury, 
iiiefrrand  1252*    Au    ordinary   jury   empaneled    for   the    trial    of   a 

particular  civil  or  criminal  action  is  called  a  petit,  petty  or  trial 
jury.  For  a  grand  jury  a  panel  of  jurors  separate  from  the  trial 
jury  panel  is  summoned  to  attend  each  term  of  a  sup^or  criminal 
court,  and  from  this  pand  a  numb^  of  jurors  not  less  than 
twelve  or  more  than  twenty  tlnree,  so  that,  twelve  may  constitute 
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a  majority,  is  drawn  for  the  grand  jury.  It  is  the  duty  of  the  Fnnctioitf 
grand  jury  to  investigate  and  present  or  report  to  the  court  all  inry 
indictable  crimes  committed  in  their  county,  and  any  other  matters 
of  piiblic  importance,  such  as  maladministration  by  public  officers, 
which  they  may  think  fit  to  take  notice  of.  The  grand  jury  are 
sworn  to  inquire  only  for  the  body  of  the  county,  pro  corpare 
eomitcdua ;  and  therefore  they  can  not  regularly  inquire  of  a  fact 
out  of  tlieir  county.  And  to  so  high  a  nicety  was  this  an- 
ciently carried,  that  if  a  man  was  wounded  in  one  county  and  died 
in  another  the  slayer  could  not  be  indicted  for  the  homicide  in 
either  county,  there  having  been  no  complete  felony  committed  in 
either.  But  the  common  law  in  this  last  case  has  been 
changed  by  statute.  This  inability  of  a  grand  jury,  together 
with  a  similar  inability  of  a  petit  jury,  to  inquire  of  things  done 
out  of  the  county  was  one  of  the  principal  sources  of  the  jurisdic- 
tion of  the  courts  of  admiralty  over  crimes  and  wrongs  committed 
on  the  high  seas. 

After  having  been  duly  sworn  faithfrilly  to  dischaige  their  procedaT« 
duties  and  receiving  a  charge  from  the  judge  instructing  them  as  gra^djuxy. 
to  their  duties,  the  grand  jury  retire  to  a  private  place  and  delib- 
erate under  the  same  obligation  of  secrecy  as  a  trial  jury.  No 
one  else  may  be  present  in  the  grand  jury  room  except  those 
public  prosecuting  officers  whose  duties  in  connection  with  indict- 
ments require  their  presence  there  and  persons  summoned  or 
admitted  as  witnesses  or  complainants ;  and  even  these  must  retire 
while  the  grand  jury  is  actually  deliberating.  Unanimity  is  not 
required  from  a  grand  jury,  but  at  least  twelve  jurors  must 
consent  to  every  indictment  and  presentment 

Bills  of  indictment  are  drawn  up  and  presented  to  the  grand  buu  of  indict. 
jury  for  their  consideration  by  the  proper  law  officer  of  the  state, 
who  summons  such  witnesses   and   produces  such   evidence  before 
them  in  support  of  the  charge  as  he  thinks  proper.      The   grand 
iurv  may  also  call  for  other  witnesses  or  evidence  if  they  choose.  iDvestigation 

•^     "^  bj  the  gnuid 

The  accused  person   has  no    right  to  be    present   or  to  ofier   any      joiy. 
evidence,  and  indeed  is  not  notified  of  the  proceeding  at  all ;  the 
object  of  the  investigation  being  not  to   find  out    whether   he   is 
guilty,  but  whether   there   is   sufficient   probability   of  his   being 
guilty    to    make    it   proper    to    subject  him  to  a  trial.     If  the 
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TiM  decirion  grand  jury  coDsider  that  the  aocuRation  is  not  sufficiently  estaUished, 

of  thegTUDd 

joT.  they  indorse  on  the  bill  of  indictment  "  not  a  true  bill  *'  or  "  not 
found  ",  or  formerly  the  word  ignoramus.  This  terminates  the 
proceeding ;  and  if  the  accused  is  already  in  custody  or  under  bail, 
he  or  his  bail  are  discharged.  If  on  the  contrary  they  are  satisfied 
of  the  truth  of  the  charge,  they  endorse  the  bill  with  the  words 
''a  true  Inll"  or  ancientlv  billa  vera.  The  indictment  is  then 
presented  or  deUvered  to  the  court,  and  the  party  stands  indicted 
of  the  crime. 

Presentment  1253*    A  presentment  by  a  grand  jury  in  the  widest  sense 

jury.  includes  an  indictment.  But  in  the  stri^  sense  it  means  a  written 
statement  presented  to  the  court  by  the  grand  jury  of  their  own 
accord  without  any  bill  having  been  laid  before  them  by  a  law 
officer  of  the  state.  Presentments  generally  relate  to  matters 
other  than  crimes ;  and  if  a  presentment  chaises  a  person  with  a 
crime,  he  can  not  be  tried  on  the  presentment,  but  a  regular 
indictment  must  be  framed   against  him. 

inqneataas  The  rcsults  of  Certain  inquests  of  office  and  other  inquisitions 

by  petit  juries,  for  instance  the  verdict  of  a  coroner's  jury  sum- 
moned to  investigate  the  cause  of  a  person's  death,  if  it  find  any 
one  guilty  of  homicide,  or  the  verdict  of  a  jury  in  a  dvil  action 
that  a  crime  has  been  committed,  have  the  force  of  presentments, 
upon  which  the  accused  person  may  be  put  upon  trial  without 
indictment,  though  in  modem  times  it  ia  usual  to  have  him 
indicted. 

informationa.  1264.  The  natuTC  of  an  information  has  already  been  ex- 
plained.^ It  is  sometimes  used  in  criminal  cases  where  the 
government  is  the  actual  prosecutor ;  and  in  some  of  the  United 
States  it  is  now  for  convenience'  sake  the  ordinary  method  of 
prosecution,  grand  juries  being  rarely  summoned. 

^SuStaient"  1256.     An  indictment  may  be  found  against  a  person  before 

he  has  been  arrested  or  any  complaint  made  against  him,  in 
which  case  process  must  be  issued  to  bring  him  into  court.  At 
common  law  the  regular  process    when  the   indictment  was  for  a 

vmnrtfacioM,  migdemeanor  was  a  writ  of  venire  faciei,  commanding  the  sheriff 
to  summon  the  defendant    to  appear,  to  which,  if  the  defendant 

^^  See  8  940. 
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did  not  appear,  a  distringas  succeeded,  provided  it  was  shown  by    vistHngat. 
the  return  to  the  venire  that  he  had  land  in  the  county  whereby 
he  might  be  distrained.    If  he  had  no  such  land  and  failed  to  put 
in  an  appearance,  a  capias  issued  to  take  his  body.     But  in  c^aes      Capia«. 
of  treason  and  felony  a  capias  was  the  first  process.     If  the  de» 
fendant  could  not  be  taken  on   a  capias,  he  might  be   outlawed,    outlawry, 
substantially  as  in  a  civil  action.    At  present  however  a  warrant 
of   arrest   is    the    usual    process.       This  may    be    issued    by    a  wamntoc 
magistrate  or  by  the  court  to  which  the  indictment  is  presented.      "^"^ 
In    the    latter   case   it   is  called   a  bench   warrant,  and  may  run  Bench  war. 
into    any    county.       When    the    accused    person    is    arrested    on       '*"*' 
the    warrant    no    preliminary    examination    before    a    magistrate  Nopreiimin- 
is  held,  the  proceedings  before  the  grand  jury  being  equivalent  to  "^S^*°*" 
A  preliminary  examination,  and  the  defendant  is  only  taken  before 
a  magistrate    to  be  bailed.      If  the  indictment  is  found  after  the       bau. 
defendant  has  already  been  arrested  and  held  for  trial  or  admitted  lodictmout 
to  bail,  no  process  is  necessary.    If  a  corporation  is  indicted,  since     ^  ^^^ 
it    can    not    be    arrested,    a    distringas    or    attachment    against     Procen 
its  land  and  goods  is  the  proper  process,  but   sometimes   a   sum-    porauoo. 
mons  is  first  issued.     It  must   appear   by   its  attorney,    personal 
appearance  being  impossible. 

1256.     A  natural  person  can  not  be  tried  for  a  crime  unless  prwenoe  of 
he  is  personally  present  in  court.      On  coming  into  court  for  trial    i^  court! 
the    defendant     must    be    arraigned,    that    is,    brought    to    the  Aixaignment. 
bar    and   called  upon    to    answer   the  accusation.     The  document 
containing  the  accusation  must    be    distinctly    read   to    him,  and   Beading  of 
translated    to    him    if  he    does  not    understand   the  language  in       ^  "^' 
which    it   is   written.     In  ancient  times  when   pleadings  were  in 
Latin   it   had   to  be  read    in  English.    He  is  then  put  to  plea.    Patting  to 
that    is,     required    to     plead    to    the  complaint,    indictment    or 
information. 

At  common  law  a  court  could  not  proceed  to. try  a  prisoner  stAnding 
untU  he  had  pleaded.  If  he  stood  mute,  that  is  refused  to 
answer,  it  was  the  duty  of  the  court  to  empanel  a  jury  and 
inquire  whether  he  did  so  through  obstinacy  or  was  dumb  tz 
visitatione  Dei.  If  the  latter  was  found  to  be  the  case,  the  tri.il 
went  on  as  if  he  had  pleaded  not  guilty,  the  judges  being  bound 
to  see  that  he  had  law  and  justice   done   him.      If  it   appeared 
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that  he  was  capable  of  answering  but  he  still  refused  to  plead, 
this  in  treason  or  misdemeanor  was  taken  as  a  confession  of  guilt, 
and  sentence  was  pronounced  against  him.     But  in  felony  he  was 

PeiiM/ortfe  subjected  to  the  torture  known  as  peine  fort  et  dure  to  make 
him  answer,  which  consisted  in  laying  him  naked  upon  his  back 
on  the  floor  of  the  prison,  piling  upon  his  body  '^  as  great  a 
weight  of  iron  as  he  could  bear  and  more ",  and  keeping  him 
almost  without  food  or  drink,  until  he  died  or  consented  to  answer. 
This  was  commonly  called  pressing  to  death,  and  was  endured 
even  to  death  by  some  felons  so  as  to  avoid  a  conviction  and 
thus  preserve  their  property  from  forfeiture  for  the  benefit  of 
their  families.  At  present  however  the  law  does  not  permit  such 
atrocities ;  and  if  a  defendant  in  any  case  or  for  any  reason 
refuses  to  plead,  a  plea  of  not  guilty  is  entered  for  him  and  the 
trial  proceeds. 
Pleading  K  the  defendant  wishes  to  confess  the  crime,  he  pleads  guilty, 

and  is  at  once  sentenced.  The  court  however  will  not  receive  a 
plea  of  guilty,  if  there  is  any  reason  to  doubt  that  the  defendant 
makes  it  freely,  without  compulsion  or  undue  influence  of  any 
kind,  and  with  full  understanding  of  the  nature  and  conse- 
quences of  what  he  is  doing;  but  in  case  of  doubt  will  set  it  aside 
and  order  a  plea  of  not  guilty  to  be  entered. 

Approvement.  1257*     Thcro  was  auclently  another  kind  of  confession  called 

approvement,  which  was  where  a  person  indicted  for  treason  or 
felony  confessed  his  guilt,  and,  in  order  to  obtain  his  own  pardon, 
appealed  or  accused  others  his  accomplices  in  the  same  crime. 
Such  a  person  was  called  an  approver  or  prover  (probator),  and 
the  party  accused  the  appellee.  The  appeUee  could  be  arraigned 
and  tried  for  the  crime  of  which  he  was  so  accused  without  any 
indictment,  and  if  he  was  convicted  the  approver  was  entitled  ta 
his  pardon  ex  debito  justiciae ;  if  however  he  was  acquitted,  the 
approver  was  hanged  on  the  strength  of  his  own  confession.  Ap- 
provement is  now  obsolete,  but  it  is  not  uncommon  for  a  person 
charged  with  crime  to  make  terms  for  himself  and  obtain  his  own 
pardon  or  release  or  a  lighter  sentence  by  furnishing  evidence 
Stotes  against  other  guilty  parties.  This  is  called  turning  state's  evidence, 
or  in  England  king's  evidence ;  but  the  old  name  of  approver 
is  sometimes  applied  to  a  person  who  does  so. 


CBIMINAIi  FBOCSDURB.  853 

1238.  The  defendant  when  assaigned  may  demur  or  plead  Pleadings 
to  the  jurisdiction  or  in  bar,  and  a  plea  in  bar  may  be  a  traverse, 
either  the  general  issue  or  a  special  traverse,  or  in  confession  and 
avoidance,  as  in  a  civil  action.  But  it  is  very  rare  that  a  de- 
fendant demurs  or  puts  in  any  plea  other  than  the  general  issue,  General  iiaa*. 
because  the  law,  contrary  to  the  rule  which  prevails  in  civil  cases, 
permits  him  to  make  under  that  plea  any  sort  of  defence  upon 
either  the  law  or  the  facts  which  he  might  make  under  a  demurrer 
or   anv    special   plea.     If  a  defendant  demurs  to  the    indictment  Pleading  over 

"  after  demnp- 

and    his    demurrer   is    overruled,    he   may   afterwards  plead   not        ^^- 
guilty,  though  formerly  there  was  some  doubt  whether  any  other 
plea  could  be  accepted  from  him.      A  few  defences  which  sometimes 
are  or  were  set  up  otherwise  than  under  the  general  issue  call  for 
brief  notice. 

Formerly  there  was   a   plea  of  sanctuary.     If  the   criminal,    sanotnaix 
except  in  cases  of  treason  or  sacrilege,  before  his  arrest  took  refuge 
in  any  church  or  churchyard,  and  within    forty  days  confessed  his 
crime  to  a  coronor  and  took  an  oath  to    abjure  the  realm,  that  Abjuring  th« 

realm. 

is  to  leave  the  country  and  never  return  without  the  King's  per- 
mission, and  went  at  once  to  a  port  assigned  him  and  embarked, 
he  saved  himself  from  the  penalty  of  death,  but  not  from  for- 
feiture of  his  property  and  corruption  of  his  bliK)d.  If  during  the 
forty  days  or  while  on  his  way  to  the  port  he  was  arrested  and 
arraigned  for  the  felony  which  be  had  confessed,  he  could  put  in 
a  plea  of  sanctuary  and  be  set  free.  Sanctuary  was  abolished  by 
a  statute  of  James  I. 

A  plea  of  autrefois  acquit  or  autrefois  convict  may  be  4tttr«/oi«ao- 
used  where  the  defendant  has  been  previously  tried  and  acquitted 
or  convicted  for  the  same  crime  or  some  crime  necessarily  included 
in  it  or  in  which  it  is  included.  This  is  a  good  defence  as 
already  mentioned.*  A  former  conviction  is  a  defence,  although 
for  some  reason  the  court  did  not  give  judgment  upon  th^ 
conviction. 

Autrefois  attaint  was    a  plea    that  the  defendant  had  been    Ayttt^oia 
formerly    attainted,    t.e.    found   guilty,    of   any    felony,    even    an 
entirely  different  one   from    the  one    that  he  is  charged  with  on 


«  See  i  1145. 
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the  trial,  and  was  formerly  admitted  as  a  defence  on  the  gronnd 
that,  the  felon  being  already  liable  to  death,  his  property  forfeited 
and  his  blood  corrupted,  no  further  panishment  could  be  inflicted 
upon  him,  so  that  a  prosecution  for  any  other  crime  would  be 
superfluous.  But  cessante  ratione^  cessat  et  ipsa  lexy  and  various 
exceptions  were  formerly  admitted  to  this  plea  in  cases  when  it 
might  be  possible  to  inflict  a  further  punishment,  as  in  treason, 
where  the  traitor  might  be  tortured  as  well  as  put  to  death,  or 
where  the  former  attainder  was  reversed  for  error.  This  entire 
defence  is  now  abolished. 
Pardon.  A  pardou  granted  to  the  defendant  before  trial  may  also  be 

pleaded  in  bar. 

Form  of  gen-  The  form  of  the  general  issue,  as  in  civil  actions  of  trespass, 

is  "not  guilty."  It  is  generally  pleaded  orally;  and  in  former 
Joinder  of  timcs  an  Oral  replication  or  joinder  of  issue,  corresponding  to  the 
similiter  in  civil  pleadings,  was  put  in  on  behalf  of  the  prosecu- 
tion, that  the  defendant  was  guilty  and  the  prosecution  was  ready 
to  prove  it.  These  oral  pleadings  were  noted  down  by  the  clerk 
in  the  minutes ;  the  plea  of  not  guilty  {non  culpabilis  or  nienJt 
culpable)  being  abbreviated  to  non  cul.  or  nient  cuLy  and  the 
replication  (culpabalis ;  et  hoc  paratus  verijicare)  to  cul,  priL^ 
which  latter  abbreviation  has  given  rise  to  the  English  word 
culprit. 
Trial.  1259.     After  pleading   the    custom   formerly  was  to  inquire 

of  the  defendant  how  he  would  be  tried,  the  law  allowing  ia 
certain  cases  a  choice  between  several  modes  of  trial.  If  he  chose 
trial  by  jury,  he  replied  "  by  Gkni  and  the  country,"  or  if  a  peer,  "  by 
Grod  and  my  peers  ";  to  which  the  clerk  responded:  "Qod  send  thee 
a  good  deliverance."  But  those  old  formes  have  now  gone  out 
of  use. 

Trial  bj  jorj.  In  modcm  times  the  only  mode  of  trial  in  criminal  cases  is 
by  jury,  though  anciently  various  forms  of  ordeal  and  trial  by 
battle  were  in  use.  The  jury  can  not  be  dispensed  with  and  the 
trial  had  before  the  court  or  a  referee,  even  by  the  consent  of 
the  parties,  as  may  be  done  in  civil  cases.  But  a  trial  by  the 
judge  without  a  jury  is  permitted  by  statute  in  some  of  the 
United  States,  if  the  defendant  asks  for  it.  The  trial  is  conducted 
in  substantially  the  same  manner  as  jury   trials  in  civil  actions; 
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bat   the    followiiig   points    of  difierenoe    are    or    have    been    of 
importance. 

In  cruninal  cases  the  accused  has  a  lai^r  right  of  peremptory   chaiienfMs 
challenge  of  jurymen  than  in  civil   actions.      Under  the   old   law 
the  member  of  such  challenges  was  fixed  at  thirty   five,  one  less 
than  three  fnl]  juries,  but  is  now  more  limited,    ten  being  a  very 
common  number. 

Formerly  a  person  tried  for  a  capital  crime  was  not  allowed  the  coansei  for 
assistance  of  counsel,  unless  a  question  of  law  arose  which  had  to 
be  argued.      It  was  said  that    the   judges  should   be  his  counsel. 
In  ancient  times  also  no  witnesses  were  permitted  to  be  called  for  witnesses  for 

the  defendant 

the  defendant;  and  even  until  comparatively    lately  he  could  not 

have  compulsory  process  to  compel  the  attendance  of  his  witnesses. 

Those  unjust  discriminations  are  now  abolished,  and  the  defendant  The  moden 

in  a  criminal  prosecution  has  the  same  rights  as  in  a  civil  action 

to  counsel  and  to  compulosry  process  for  his  witnesses.    In  the  United 

States  these  rights  are  secured  by  constitutional  provisions. 

1260.  ^  civil  cases  the  jury  must  decide  according  to  the  Proof, 
preponderance  of  evidence,  and  the  testimony  of  a  single  witness  is 
legally  sufficient  to  prove  any  fact.  But  a  person  accused  of 
crime  is  presumed  innocent  until  he  is  proved  guilty,  and  this 
presumption  is  so  strong  that  in  order  to  convict  a  person  of  a 
crime  it  must  be  proved  against  him  beyond  a  reasonable  doubt. 
If  there  is  any  reasonable  doubt  of  his  guilt,  even  though  the 
evidence  leaves  it  much  more  likely  than  not  that  he  is  guilty,  he 
must  be  acquitted. 

Also  a  person  can  not  be  convicted   of   treason  by  the   testi-     Proof  of 
mony  of  a  single  witness,    but    only    l)y  the  testimony  of  at  least 
two  witnesFcs  to  the  same  overt  act  or  his  own  confession  in  open 
court ;  a  confession  made  out  of  court  is  not   sufficient.      In    the 
United  States  this  rule  is  embodied  in  the  constitutions.      Indeed 
r-  confession  of  any  crime    made   out   of  court,    though  generally  confessioniiL 
sufficient  evidence  of  guilt,  is  regarded  by  the  law  with  suspicion, 
and  will  be  rejected  if  it  appears  to  have  been  made  under  any 
Fort-  of  compulsion,  undue   influence  or  mistake.      In  some    places  spedairaies 
there  are  special   statutory   rules   as    to    the    amount  of  evidence 
necessary  to  prove  other  crimes.    Thus   a  chai^    of  rape  can  not  Proof  of  npe. 
in  most  places  be  established  by  the  unsupported  testimony  of  the 
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woman  alleged  to  have  been  ravished,  this  being  an  ofifonoe  which 
is  peculiarly  likely  to  be  falsely  chai^ged  out  of  malice,  and  there 
being  a  strong  temptation  for  a  woman  who  has  really  consented 
to  the  fact,  if  it  becomes  known,  to  try  to  save  her  character  ly 
alleging  that  it  was  without  her  consent 

Apenonnot  The   defendant   can    not    be    questioned    on    the    trial    oi 

"^'^miDote^  compelled    to    furnish    evidence    against    himself.      This    is    for* 
bidden  in    the    United    States   by   constitutional    provisions.      At 

BiKhtofthe  common  law  he  was  not  permitted  to  be  examined  as  a  witness 
^testily.^*^  or  to  testify,  even  with  his  own  ooDsent  or  on  his  own  behalf, 
partly  on  the  ground  that  he  was  under  too  great  a  temptation 
to  testify  falsely  and  partly  because  he  might  thus  be  entrapped 
into  criminating  himself.  But  at  present  it  is  considered 
til  at  the  advantage  to  an  innocent  person  of  the  opportunity 
to  set  forth  his  own  statement  of  the  case  outweighs  those 
disadvantages,  and  it  has  been  enacted  by  statute  that  the 
defendant,  though  he  can  not  be  conlpelled  to  do  so,  maj 
if  he  chooses  testify  at  the  trial.  Those  statutes  also  provide 
that  if  he  does  not  do  so,  his  reftisal  shall  not  be  construed 
as  evidence  of  his  guilt  or  commented  upon  in  any  way 
by  the  court  or  the  counsel  for  the  prosecution;  though  oi 
course  such  provisions  can  not  prevent  the  jury  from  drawing 
their  own  inferences  from  the  fact  of  his  refusal,  so  that  while 
an  innocent  person  is  usually  glad  to  avail  himself  of  the  chance 
to  testify,  a  guilty  person  is  practically  constrained  to  do  so.  If 
the  defendant  elects  to  testify  on  his  own  behalf,  he  must  submit 
to  cross-examination  like  any  other  witness. 
^The  verdict.  1261»    The  vcrdict  must  be  a  general  and  unqualified  one  of 

conviction  or  acquittal,  guilty  or  not  guilty.  In  Scotland  a  jury 
may  bring  in  a  verdict  of  not  proven,  which,  while  it  has  legally 
the  effect  of  an  acquittal,  leaves  the  party  under  a  stigma 
of  suspicion.  But  the  common  law  does  not  permit  such  a 
verdict. 

Bestontionof         1262.    lu  casc  of  theft,  robbcry    or  embezzlement  Ae  conrt 

pert7.      niay  order  the  restoration  of  the  property  to  the  person  from  whom 

it  was  taken  without  further  proceedings ;  but  this  does  not  affect 

the  right  of  any  other  person  who  claims  the  goods,  to  assert  his 

claim  in  a  civil  action. 
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1263.  On  a  couvictioD  for  a  misdemeanor  asrainst  a  private  ParmiBsion  to 
person  the  court  may,  if  it  thinks  proper,  permit  the  defendant  to  protecutor. 
speak  with  the  prosecutor  before  pronouncing  judgment,  and  if  the 

injured  party  declares  himself  satisfied,  will  inflict  only  a  trifling 
punishment. 

At  the  present  day  by  statute  the  judge  is  sometimes  an-  suspension  of 
thorized  in  his  discretion  in  case  of  small  oflenoes  to  suspend 
the  judgment  on  such  terms  as  he  thinks  proper,  and  let  the 
convicted  person  go  on  his  own  recognizance  to  appear  and  receive 
judgment  when  called  upon,  which  he  will  not  be  so  long  as  he 
observes  the  conditions  imposed  upon  him. 

1264.  Before  judgment  the  convicted  person  is  asked  what  Prooeedings 

^  before  judg- 

he  has  to  say  why  judgment  should  not  be  pronounced  against  ™«°*- 
him,  at  which  time  he  has  an  opportunity  to  present  to  the  court 
any  facts  proper  to  be  considered  in  mitigation  of  his  punishment, 
and  formerly  when  he  could  not  testify  at  the  trial  in  his  own 
behalf,  he  could  take  this  occasion  to  make  any  explanations  or 
statements  tending  to  show  his  innocence,  which  the  court  would 
take  into  due  consideration. 

1265.  A  motion  for  a  new;  trial   may  be  made  by  the  de-  Motion  for  s 

new  trial. 

fendant  for  any  error  committed  upon  the  trial  or  for  any  cause 
which  would  justify  such  a  motion  in  a  civil  action ;  but  the  principle 
that  a  person  shall  not  twice  be  put  in  jeopardy  for  the  same 
matter  forbids  such  a  motion  by  the  proRecution. 

The   defendant  may    also  make  a  motion  in  arrest  of  judg-    Motion  in 
ment  for  any  defect  in  the    indictment   or  information.      Such  a 
motion    may   also    be    made    at    the    time  of   his    arraignment. 
Formerlv  the  statutes  of  jeofails  or  amendments  did  not  apply  to  Amendments 

"  .       .  Mwl  Jcofsils. 

indictments,  and  indictments  were  frequently  quashed  or  judg- 
ment arrested  for  trifling  defects  of  form,  whereby  many  guilty 
persons  escaped  punishment.  But  this  has  now  been  altered 
by  statute,  and  amendments  of  the  pleadings  are  freely  permitted 
in  criminal  as  in  civil  actions  on  such  terms  as  are  just. 

1266.  Judgment  is  usually  pronounced  orally,  and  in  Eng-    judgment 
land  the  judge  before  giving  sentence-  of  death    puts  on  a  black 

cap.      By   such    a    sentence    the  defendant  was  said  at  common 

law  to  be  attainted  (attincius)  of  the   crime,    the  consequence  of     Attaint 

which  formerly  was,  as  has  been  explained,  forfeiture  of  his  land 
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Forfeiture 
of  goods. 


Writ  of  error 
or  appeal. 


inftimy.  and  corruption  of  his  bloo<L  He  also  became  infamous,  and  by  the 
old  law  incapable  of  testifying  as  a  witness  or  doing  most  legal  acts. 
But  forfeiture  of  goods  followed  upon  a  mere  oonvicticA,  that  is, 
upon  the  verdict  finding  him  guilty,  even  though  no  judgment  was 
ever  pronounced,  or  upon  outlawry. 

1267*  A  judgment  against  the  defendant  may  be  reversed 
on  a  writ  of  error,  or  in  modern  practice  by  an  appeal,  as  in 
civil  actions ;  but  a  judgment  of  acquitted  is  final  and  can  not 
be  appealed  from,  because  the  defendant  has  once  been  put  in 
jeopardy  by  the  first  triaL  At  common  law,  however,  writs  of 
error  in  capital  cases  were  matters  of  grace,  not  of  ri^t,  and 
could  only  be  had  by  the  defendant  by  the  consent  of  the  King 
or  the  attorney  general. 

126S.  After  judgment  the  court  issues  a  warrant  to  the 
sheriff  for  its  execution.  A  warrant  for  imprisonment  is  gene- 
rally called  a  mittimua.  Formerly  no  warrant  was  necessary  for 
the  infliction  of  the  death  penalty.  The  judge  merely  signed  the 
calendar  or  list  of  the  prisoneis'  names  with  a  memorandum  of 
the  judgment  in  the  margin.  If  the  sentence  was  capital,  the 
memorandum  was  suspendatur  per  collum,  which  was  abbreviated 
AuL  jMT  eoi.  into  8U8,  per  col.  This  list  was  deUvered  to  the  sheriff,  and  served 
instead  of  a  warrant.  But  at  present  a  formal  warrant  is 
issued. 


Ezeeatton. 


Jfittunm. 
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Ab  arderido,  from  burning. 

Ab  initio,  from  the  beginning. 

Ab  integtcUOf  from  an  intestate  [person.] 

Ae  etiam,  and  also. 

Ai^io  personalis  morUur  cum  persona,  a  persoTinl  action  dies  with  the 

person. 
Adfilum  ripoBy  to  the  thread  of  the  bank  (stream.) 
Ad  laiHindum  etpotandum,  for  washing  and  drinking. 
Ad  litem,  for  the  action. 
Ad  qtLod  damnum,  to  what  damage. 
Ad  rem,  to  a  thing. 
Adscripti  glebae,  bound  to  the  soil. 
A  fortiori,  by  a  stronger  (reason) ;  still  more  so. 
Agenda,  [things]  to  be  done  ;  business. 
AggregaJtio  mentium,  meeting  of  minds. 
A  mensa  et  thoro,  from  board  and  bed. 
Animus  domini,  the  will  of  an  owner. 
„      jurandi,  intention  of  stealing. 
„      pomdendi,  intention  of  possessing. 
„       revertendi,  intention  of  returning. 
Aqua  eurrit,  et  currere  debet,  ut  solebat,  water  runs,  and  ought  to  run, 

as  it  was  accustomed. 
Assumpsit,  he  undertook ;  he  promised. 
Audita  querela,  complaint  heard. 
Autrefois,  (acquit  etc.),  already  (acquitted,  eto.) 
Beneficium,  a  benefice. 
Billa  vera,  a  true  bill. 
Breve,    writ. 
Bona,  goods,  property. 

,y    fides,  fide,  good  faith,  in  good  faith. 

„    notabUia,  important  goods. 

,,     waviaJta,  goods  thrown  away. 
Cofm/era  Scaecarii,  Exchequer  Chamber. 
Campi partitio,  division  of  the  land. 
Oaneellaria,  Chancery. 
CaneeUarius^  Chancellor. 
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Capias,  ad  regpandendum,  ad  laaiuficiendum^    in  withernam,  take,   for 

answeriug,  for  making  satisfaction,  in  repnsal. 
CapiU  lupinum,  a  wolfs  head. 
Carta,  a  charter ;  a  written  instrument. 
Caveat  e^nptar,  let  the  buyer  take  care. 
Certiorari,  to  be  certified. 
Cessaiite  ratione,  eesMt  el  ipsa  lex,  ceasing  the  reason,  the  law  itself 

ceases. 
Cestui  [a]  que  trust,  use,  vie,  he  [for]  whose  trust,  use,  life. 
Cognovit  actionem,  he  has  acknowledged  the  [cause  of]  action. 
Comes,  stahuli,  companion  (count),  of  the  stable. 
Comitia  centuriata,  trilnUa,  assembly  of  the  centuries,  of  the  tribes. 
Commodaium,  a  loan  for  use. 
Ckmimune  coneilium,  common  council. 
Communis  error  faeit  jus,  common  error  makes  law. 

„        rixatrix,  common  scold. 
Concessit  I  have  granted. 
Concessio,  a  grant. 

Confirmaiio  cartarum,  confirmation  of  the  charters. 
Consensti^,  non  eoncuMtus,  faeit  nuptias,  consent,  not  cohabitation,  makee 

a  marriage. 
Consortium,  companionship. 
Contra  proferentem,  against  the  putter  forth. 
Coram  nobis,  vobis,  before  u?,  you. 

„      nonjudiee,  before  [a  person  who  is]  not  a  judge. 
Coronator,  coroner. 
Corpus  juris  canonici,  the  body  of  the  canon  law. 

„       „       eivilis,  the  body  of  the  civil  law. 
Crimen  fain,  the  crime  of  a  cheat. 
Cujus  est  solum,  ejus  est  risque  ad  caelum,  whose  is  the  ground,  his  it 

is  even  to  the  sky. 
Culpahilis,  et  fiocparatus  verificare,  guilty,  and  [I  am]  ready  to  prove  it. 
Cum  testamento  annexo,  with  the  will  annexed. 
Curia  regis,  the  court  of  the  king. 
Custos  rutulorum,  the  keeper  ot  tiie  rolls. 
Damnum,  absque  injuria,  emergens,  damage,  without  wrong   (injury), 

arising. 
Darrein,  the  last. 
De  actionibus,  of  act  inns. 
De  Arcubus,  of  Arches. 
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De  bene  esse,  for  [some  one's]  bf  nefit. 

Debet,  he  owes. 

De  bonie,  asporiatis,  rum  administratis,  ooocerning  goods,  carried  off,  ooi 

administered. 
Deeemviri,  ten  men. 

De  ctroumdantUms,  from  the  bystanders. 
De  eonsuetudinibtis  et  servitiis,  of  customs  and  services. 
Decretum  Oratiani,  the  decree  of  Gratianus. 
De  eursu,  of  course. 
Dedi,  I  have  given. 

Dedimus  potestcUem,  we  have  given  authority. 
De  donis  eonditumalibus,  of  conditional  gifts. 
DeJaetOf  in  fact ;  actually. 
De  heretico  eomburendo,  of  burning  a  heretic. 
De  homine  replegiando,  of  replevying  a  person. 
De  idiota  inqtdrendo,  of  inquiring  about  an  idiot. 
De  injuria,  of  [his  own]  wrong;  injuriously,  wrongfully. 
De    Laudibus   Legum    Angliae,    Of    the    Praises    of    the    Laws    of 

England. 
Z>4  Legihus  et  Consuetudinibus  Angliae,  Of  the  Laws  and  Customs  of 

England. 
Del  credere,  of  trust. 

De  luncUioo  inquirendo,  of  inquiring  about  a  lunatic. 
De  medio,  of  an  intermediate. 
De  mercataribus  of  merchants. 
Demisi,  eoncessi  et  ad  firmam  traditi,  I  have  demised,  granted  and  to 

farm  (rent)  let. 
Depersanis,  of  persons. 
Depositum,  deposit. 

De  prerogaiivo  regis,  of  the  king's  prerogative. 
De  rebus,  of  things. 

De  reparoEone  fadendo,  of  making  repairs. 
De  secta  ad  molendinum,  adfurnum,  of  suit  to  a  mill,  to  an  oven. 
De  son  tort,  of  his  own  wrong. 
Detinet,  he  detains. 
De\Hutavit,  he  has  wasted. 
De  venire  inspidendo,  for  inspecting  the  belly. 
De  visu  et  audiiu,  fVom  seeing  and  hearing. 
Dialogue  de  8eaeeario,  Dialogue  of  the  Exchequer. 
Dicta,  snyings. 
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Dies,  a  quo,  ad  quern,  certua,  incertWt  day,  from  which,  to  wliich,  certain. 

uncertain. 
Distringas^  annoy ;  distress. 
Do,  I  give. 

Dolt  capax,  capable  of  malice. 
Dominium,  dominion,  ownership. 
Dominus,  owner,  master. 
Domitae  naturae,  of  a  tame  nature. 
Doinus  Procerum,  House  of  Lords. 
Donatio,  mortis  causa,  a  gift,  because  of  death. 
Do!i  rationabilis,  reasonable  dower. 
Droit,  right. 

Duces  tecum,  bring  with  you. 
Dux,  leader,  commander  ;  duke. 
U  converso,  conversely. 
Edictum,  edict. 

Ejectione  firmae,  by  ejection  from  [his]  hired  land  (farm.) 
Elegit,  he  has  chosen. 
Elongaia,  taken  away. 
Embler,  emblaver,  to  sow. 
Emptio  spei,  sale  of  an  expectntion. 
En  autre  droit,  in  another  right. 
Eo  nomine,  by  this  name ;  as  such. 

Enndo,  manendo  etredeundo,  in  going,  remaining  and  returning. 
Ex  contractu,  from  contract. 

Ex  debito  justidae,  from  an  obligation  of  justice ;  as  his  just  due. 
Ex  delicto,  from  a  wrong. 
Exiius,  an  end,  finish. 
Ex  malefieio,  from  wrongdoing. 

Ex  nudo  paeto  nort  oritur  actio,  from  a  bare  pact  there  arises  no  action. 
Ex  parte,  from  [one]  part  [only.] 
Ex  post  facto,  from  [something]  done  afterwards. 
Ex  relatione,  from  the  report,  or  statement. 
Extendi  fadas,  cause  to  be  extended. 
Ex  turpi  causa  non  oritur  actio,  from  a  polluted  cause  there  arises  no 

action. 
Eaha  demonstraiio  non  nocet,  a  fstlse  description  does  no  harm* 
Fe^isarU,  doing. 

Eelo  de  se,  a  felon  as  to  himself. 
Feme,  covert,  a  woman,  covered. 
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Feo'htm  milUare,  a  military  feud. 

Feoffcnnentwn,  t'eoffment. 

Fertie  naturae,  of  a  wild  nature. 

Fidei  eommismm,  entrusted  to  [good]  faith ;  property  given  to  be  used 

in  a  particular  way. 
Fidejussor,  one  who  undertakes  in  good  faith. 
Fieri  Jaeiaa,  cause  to  be  made. 
FUlus  ntUhuSf  the  son  of  no  one. 
FimuLy  rent ;  land  rented  ;  a  farm. 
Firmarius,  a  hirer  of  land  ;  a  fanuer. 

Flagdlis  et  fustibus  aeriter  verberare,  with  whips  and  rods  deverely  beat. 
Foeniina  viro  eooperta,  a  woman  entirely  covered  by  a  man. 
Frank  tenement,  free  holding. 

Frtusius,  indtutriales,  naturales,  fruits,  of  industry,  natural. 
Habeas  corpus,  ad  faciendum,  subjiciendum  et  recipiendum;  ad  testifican' 

dum,  have    the  body,  for  doing,  submitting  to  and  receiving; 

for  testifying. 
Habere  facias,  possessionem,  seizinam,  cause  [him]  to  have,  possession, 

seizin. 
Haec  estfinalis  ooneordia,  this  is  the  final  agreement. 
Haeres,  heres,  heir. 

Haereditas,  hercditas,  inheritance ;  estate  of  a  deceased  person. 
Homa^ium,  manhood,  homage. 
Hodis  humani  generis,  an  enemy  of  the  humau  race. 
Id  certum  est,  quod  eertum   reddi  potest,  that  is  certain,  which  can  be 

made  certain. 
Ignoramus,  we  do  not  know. 

Ignoranlia  legis  neminem  excusat,  ignorance  of  the  law  excuses  no  one. 
Imparl,  talk  with. 

In  bonis,  among  [his]  goods  (property.) 
In  capita,  among  heads  (individuals.) 
In  eapite,  in  chief. 

Indebitatus  assumpsit,  being  indebted  he  undertook  (promised.) 
In  extenso,  in  full. 

In  facie  ecdesiae,  in  the  sight  of  the  church. 
In  fictione  juris  semper  existit  equitas,  in  a  fiction  of  law  there  is  always 

equity. 
Infra  maenia,  within  the  walls. 
Infra  praesidio,  within  [its]  protection. 
In  genere,  in  kind. 
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In  gremio  Uffu,  in  the  lap  of  the  law. 

In  haee  verba,  into  these  words ;  iu  the  same  words. 

In  infinitum,  to  infiiiily ;  without  end. 

In  integrum,  into  [his]  original  coudition* 

Injuria,  injury,  wrong. 

In  libera  eleemosyna,  in  free  alms. 

In  libera  maritagio,  in  free  (frank)  marriage. 

In  loeo  parentis,  in  the  place  of  a  parent. 

In  manu,  in  hand. 

In  mora,  in  delay. 

In  mortua  manu,  in  a  dead  hand. 

In  nubihus,  in  the  clouds. 

In  pais,  iu  [the]  country. 

In  pari  delicto,  potior  est  conditio  defendentis,  in  equal  fnult,  strongfer  is 

the  position  of  the  defendant. 
In  pari  materia,  in  the  same  (similar)  matter. 
In  personam,  certam  sive  determinaJtam,  against  a  person,  certain   or 

determinate. 
In  pios  usus,  to  pious  uses. 
Inquisiiio  post  mortem,  an  inquiry  after  death. 
In  r0,  in  a  thing ;  in  the  matter  [of.] 
In  rem,  against  a  thing. 
In  specie,  specifically,  individually. 
Interesse  termini,  an  interest  in  the  term. 
Interest   reipvblicae   ut   sit  finis    litium,    it    is    for    the    interest    of 

the      community     that      there      be     an      end      of      law 

suits. 
Inter  vivos,  between  living  persons. 
In  transitu,  in  transit. 

In  ventre  sa  mere,  in  the  belly  [of]  its  mother. 
In  udthemam,  in  reprisal. 
Jeofaile,  I  am  mistaken. 
Jura,  (plural  of  jus,)  see  Jus. 
Jurat,  he  swears. 

Juraia,  juraJbares,  the  jury,  jurors  (persons  who  swear.) 
Jure  gentium,  by  the  law  of  nations. 
Jure  proprietatis,  by  the  right  of  ownership. 
Jurisconsulti,  [persons]  learned  in  law. 

Juris  et  seizinaJt  conjunctio,  the  conjnnction  of  right  and  seizin. 
Jus,  liiw  :  right. 
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Jiiii  aeoraeendi,  inter  mercaiarum  loeum  non  hahetf  the  right  of  acces- 
sion (survivorship),  among  merchants  has  no  place. 

M    od  jus  in  re  aequirendum,  a  right  to    acquire   a    right    in    a 
thing. 

M    civile,  the  civil  law. 

„    dupliecUvm,  a  double  right. 

„    gentium^  the  law  of  nations. 

„    in  re  alieno,  a  right  in  a  thing  of  another's* 

,,    mereatanum,  the  mercantile  law. 

„    naturae,  naiurale,  law  of  nature,  natural. 

yy    non  eeriptumy  unwritten  Ihw. 

yy    personamm,  law  of  persons. 

y,     quxritium,  quiriiarium,  law  of  the  QuiriteSy  quiritarian. 

yy    reruin,  law  of  tilings. 

acriptum,  written  law. 

terta,  the  right  of  a  third  [person.]  ^ 

Kapwv,  (kanon,  canon),  a  rule. 

Laches,  neglect ;  negligent  omission. 

LaHori  sensu,  in  the  wider  sense. 

Latitat,  he  is  lurking. 

Lairocinium,  robbery,  roguery ;  (thefl,  larceny.) 

Levant  and  eauchant,  rising  and  lying  down. 

Levari  facias,  cause  to  be  levied. 

Leges  (plural  of  lex ;)  see  Lex, 

Lex,  law. 

Lex  fori,  the  law  of  the  forum  (place  of  trial.) 

yy    loci  contractus,  eel^ationis,  the  law  of  the  place,  of  the  contract, 
of  the  celebration. 

,,    mercatoria,.  the  mercantile  hiw. 

„    non  scripta,  unwritten  law. 

,y    scripta,  written  law. 
Liberum  tenementum,  a  free  iiolding,  freehold.  — 

Lis  pendens,  a  pending  suit. 

Litcrae,  clausae,  patentee,  a  letter  (letters),  openy  close. 
Locatio  el  condudio,  letting  and  hiring. 
Locus  sigiUi,  the  place  of  the  seal. 
Lucrum  cessans,  gain  ceasing. 
Magna  carta,  the  great  charter. 
Magnum  eoneilium,  the  great  council. 
Mainour,  things  in  hand. 

Jfa/ei)!de8,)Me,  bad  faith,  in  bad  faith. 
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Malum  (maJcL),  in  ae^  [^umi]  prokUniutti  (prokHita),  wrong,  in  iUell^ 

[because]  forbidden. 
Mandatum,  mandate. 
Mandamus,  we  command. 
Manerium,  a  manor. 
Manucaption  taking  by  hand. 
Maritagium,  marriage. 
Mens  rea,  a  guilty  mind. 
Mesne,  intermediate. 
Mespris,  contempt. 

Mirrour  aux  Jvustices,  Mirror  for  Justicea. 
Mittimus,  we  send. 
Modus  <iequirendi,  way  of  acquiring. 

„      decimandi,  manner  (measure)  of  taking  tithes. 
Moliter  manus  impoeuU,  gently  laid  hands  on  [him.] 
Monstrans  de  droit,  showing  of  right. 
Mart  d^anctstor,  death  of  ancestor. 
Mortis  causa,  because  of  death. 
Municipium,  a  municipality. 
Murdrum,  murder. 
Narratio,  a  statement. 
Nativi,  natives  (i.e.  bom  to  their  status.) 
Natura  Brevium,  The  Nature  of  Writs. 
Ne  exeat,  regno,  republica,  [that]  he  do  not  go  out,  of  the  kingdoniy 

of  the  republic. 
Negotiorum  geslor,  a  bearer  of  affairs. 
Ne  injuste  vexes,  do  not  unjustly  annoy. 
Neint  culpable,  not  guilty. 
Nemo  est  heres  viventis,  no  one  is  the  heir  of  a  living  [person.^ 

,,    potest  exuere  patriam,  no  one  can  cast  off  his  country  (nationality.) 
Nil  debet,  he  owes  nothing. 
Nisi,  prius,  unless,  before. 
Norn  de  plume,  pen  name. 
Non  assumpsit,  he  did  not  undertake  (promise.) 
,,     c^U,  he  did  not  take. 
,,    compos  mentis,  not  master  of  [his]  mind. 

eulpabalis,  not  guilty. 

detinet,  he  is  not  detaining. 

estja/dum,  it  is  not  [his]  deed. 

yy    inventus,  he  has  not  been  found. 
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iVbn  obdante  veredido,  notwithstandiDg  the  verdict, 

„    8ui  juris,  not  of  his  own  right. 
NoscUur  a  sociis,  [he]  is  known  by  [his]  associates. 
I^ovalio,  novation. 

Novua  actus  interven{en%  a  new  act  coming  between. 
Nudum  pactum,  a  bare  pact,  a  nude  pact. 
Nul  disseizin,  no  disseizin. 

Nullum  tempus  oceurrit  regi,  no  time  runs  against  tho  king. 
Nul  tiel  record,  [there  is]  no  such  record. 

„     tort,  no  wrong. 
Obiter  dicta,  sayings  by  the  way, 
Obligaiio,  obligaiiones,  obligation,  obligntions. 

Omnis  ratihibitio  retrotrahitur  et  maadato  aequipcaratur,  every  ratifica- 
tion   has    a    retroactive    effect    and    is    equivalent      to    a 
command. 
Ouster  le  main,  removing  the  hand. 
Pactum,  a  pact. 
Paravail,  for  profit. 
Parens  patriae,  parent  of  the  country. 
Pares,  equals,  peers. 
Parol,  oral. 

Particeps  criminis,  a  participator  in  a  crime^ 
Peine  fort,  et  dure,  pain  strong  and  liard. 
Pendente  lite,  pending  the  suit.    ' 
Per  annum,  by  the  year;  annually. 
„    anum,  by  the  anus. 
„     capita,  by  heads  (individuals.) 

indusiriam  hominis,  by  tiie  industry  of  man. 

infortuniam,  by  misfortune  (accident.) 

my  et  per  tout,  by  a  part  and  by  all. 

orem,  by  the  mouth. 

pais,  by  [the]  country. 

quod,  servitium  (consortium)  amisit,  whereby,  he  has  lost  the  service 

(companionship.) 
se,  by  Uself,  of  itself. 
Persona,  ecclesiae,  a  person,  of  the  church. 
Per  servitium  militare,  by  military  service. 
„    stirpes,  by  stocks. 
,f    testes,  by  witnesses. 
^    tout,  by  the  whole. 
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Per  verba,  de  presenU,  de  fiduro^  by  words,  relating  to  the  present 

relating  to  the  future.      ' 
Petition  de  droit,  petition  of  right. 
Pie  poudre,  foot  du8t(?) ;  pedlar(?). 
Pignus,  pawn. 

Plebicita,  decrees  of  the  people. 
Piene  administravit,  he  has  fully  administered. 
Pone,  put. 

Posse  eomitaJtus,  the  power  of  the  county. 
Po^ea,  afterwards. 

Praecipe,  quod  reddal,  command,  that  he  give  back. 
Praemoneri,  praemunire,  to  be  forewarned. 
l^-aetor,  a  high  officer  at  Home. 
Predium,  non  persona,  servat,  the  land,  not  the  person,  serves  (is  subject 

to  the  burden.) 
Presumptio,  faeti,  juris,  et  de  jure,  a  presumption,  of  fact,  of  law,  and 

by  law. 
Prima  facie,  at  first  appearance. 
■    ,,    vestura,  the  original  clothing. 
Privilegium,  privilege,  a  private  law. 
Probaior,  one  who  proves. 

Procedendo  ad  judicium,  for  proceeding  to  judgment. 
Proehein  ami,  next  friend. 
Pro  eonfesso,  as  confessed. 
Proditio,  treachery ;  treason. 
Prqfert,  he  offers. 
ProjU  a  prendre,  profit  in  taking. 
Pro  forma,  in  form  ;  formal,  formally. 

„     herede,  as  an  heir. 
Propter  impotentiam,  privilegium,  because     of     weakness,    a    special 

right. 
Pro  rata,  itineris ;  proportionally,  to  the  journey  (voyage.) 
„    salute  animae,  for  the  health  of  [liis]  soul. 
„     tempore,  for  the  time  ;  temporary,  temporarily. 
Puis  darrein  continuanee,  since  tlie  last  continuance. 
Puisne,  inferior. 
Pur  auter  vie,  for  another  life. 
Qvuntum,  how  much  ;  amount. 

„        meruit,  valebant,  as  much  as    he  has   deserved,  they  were 
worth. 
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Qitare  davmimfregUf  whereby  he  broke  [his]  close. 

„      ijnpedU,  whereby  he  is  hindering. 
Qucufi,  as  if. 

Que  egtate^  whose  estate. 
Quia  emptares,  because  buyers. 

Quieta  non  movere,  not  to  disturb  [things  that  arc]  quiet. 
Quieti  reditus^  quiet  rents. 

Quiriles,  spearmen  (?)  ;  a  name  of  the  Roman  peoplo. 
Qui  tam,  who  as  well. 

Quod  ei  deforeeaJt,  that  he  is  deforcing  him. 
„    inanus  domini  regis  amoveatur,  et  posaessio  restUuatur  petenit ;  salvo 
jure  domini  regis,  that  the  hand  of  the  lord  king  be  removed, 
and  possession   restored  to  ihe  petitioner,  saving    the   right 
of  the  lord  king. 
„    permittat  prosternere,  that  he   permit  to  throw  down  (abate   the 
nuisance.) 
Quo  minus,  by  which  the  less. 
Quorum,  of  whom  ;  a  sufficient  number  to  act. 
Quo  warranto,  by  what  warrant. 
liapina,  robbery. 

Hecardari facias,  cause  to  remember;  remind,  notify. 
Reddendum,  to  be  returned. 
Beditus,  siccus,  something  rendered  (rent),  dry. 
Registrum  Brevium,  The  Register  of  Writs. 
Remisit  curiam  suam,  has  waived  his  court  (jurisdiction.) 
Rfplegiari  facias,  cause  to  be  replevied. 
Res,  thing,  property,  matter,  nfiair. 

„     adjudicata,  a  matter  adjudicated  upon« 
Re^cuous,  rescue. 

Res  ipsa  loquitur^  the  affair  itself  speaks. 
nxdlius,  property  of  no  one. 
perit  domino,  the  thing  perishes  for  the  owner. 
Responsa  prudentum,  answers  of  the  learned. 
Restitutio  in  intcgnim,  restoration  to  [his]  original  condition. 
Rusticum  judicium,  a  rustic  judgment. 
Seaccarium,  the  Exchequer. 
Scandalum  magnatum,  slander  of  magnates. 
Scienter,  knowingly. 
Scire  facias,  make  [him]  know. 
Seulagium,  shield  money. 
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8ecta,  path,  following  ;  suit. 

Secundum  fonnam  doni,  acoording  to  the  form  of  the  gift. 

Se  defendendOf  in  defending  oneself. 

Sed  quaere,  but  inquire  [further]  ;  (i.e.  it  is  doubtful). 

Sie  utere  tuo,  vt  cUienum  non  laedas,  so  use  [that  which  is]  jour  own, 

an  not  to  harm  [that  which  is]  another's. 
Similiter,  1  i  k  e  w  ise . 

Si  tefeeerit  securum,  if  he  shall  have  made  you  secure. 
Sive  Commenlarius  Juris  Anglicani,  or  a  Commentary  on  English  Law. 
Soit  droit  fait  alpartie,  let  right  be  done  to  the  party. 
Son  assault  demesne,  his  own  assault. 
Stare  decisis,  to  stand  to  [what  has  been]  decided. 
Stricto  sensu,  in  tiie  strict  sense. 
Sub  poeiia,  under  a  penalty. 
Sui  juris,  of  his  own  right,  of  his  own  law. 
Super  se  assumpsit,  took  upon  himself;  undertook. 
Supersedeas,  desist. 

Super  visum  corporis,  on  view  of  the  body, 
Supplicavit,  he  has  prayed. 
Sur  disclaimer,  upon  a  disclaimer. 
Sursum  redditio,  a  rendering  back. 
Suspendalur  per  collem,  let  him  be  hanged  by  the  neck. 
Tales,  such. 
Tenendum,  to  be  held. 
Terrae  dominicales,  lands  of  the  lord. 
Terre  tenant,  land  holder. 
Terminus,  limit,  end,  bound. 
Testatum  capias,  [it  has  been]  testified,  take. 
Titulus,  title. 

Toujours  prist,  always  ready. 
IVadatus  de  Legihus  et  Oonseutudinibus  Regni  Angliae,  Treatise  on  the 

Laws  and  Customs  of  the  Kingdom  of  England. 
7}rouv€r,  to  find. 

Uberrima  fide,  with  the  utmost  [good]  faith. 
Vbi  jus,  ibi  remedium,  where  [there  is]  a  right,  there  [there  is]  a 

renjedy. 
Ultra  vires,  beyond  the  powers. 
Uncore  prist,  still  ready. 
Unde  nihil  habet,  whence  [she]  has  nothing. 
UniversUas,  juris,  rerum^  a  totality,  of  right,  of  things. 
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Ut  re8  magis  vaieat  guam  pereat,  that  the  matter  may  [rather]  be  valid 

than  fail. 
Umeapio,  acquisition  bj  use. 
UntSf  use. 

Osurfruetua,  use  [and]  fruits. 
Vadiatio,  dueUi^  legia,  wager,  of  battle,  of  law. 
VcUor  maritagU,  the  value  of  the  marriage. 
Venditioni  exponas^  put  up  (expose)  for  sale. 
Verbaiimt  word  for  word. 
VeredictuiUt  a  true  statement. 
VerHatem  dieere,  to  speak  the  truth. 
Vernts,  against. 
Verus  heres,  a  true  heir. 
Vedimentum,  a  ooveriug,  a  garment. 
VieariuB,  a  substitute. 
Vi  et  armis,  with  force  and  arms. 
Vilfa,  a  country  seat ;  a  township. 
VHiani,  persons  belonging  to  a  villa  (7)  ;  vile  persons  (?) 
Virtute  officii,  by  virtue  of  [his]  office ;  officially. 
Vis  major ^  superior  force. 
Vocatio,  calling. 
Voire  dire,  to  speak  truly. 
ViUenU  nonfit  injuria,  to  a  willing  (consenting)  [person]  there  is  done 

no  injury. 


872 


IMDKZ. 


INDEX. 


Abatement ;  see  Nuisance. 

ouster,  607,  631. 

plea  in,  761,  779,  788. 

Abandonment;  see  Desertion. 

of  possession,     391,  396,  558, 

559,  563. 

to  underwriter,  270. 

Abduction ;  crime,  880. 

tort,  607,  688,  701. 

Abeyance,  fee  in,      325,  338,  341. 
Abjuring  realm,  122,  853. 

Abnormal ;  see  Person,  Property. 
Abortion,  812. 

Abridgments,  29, 385. 

Abuse;    see    Authority,    Process, 
Waste. 

of  chattel,  by  bailee,         561. 
Acceptance;   see    Benefits,   Offer, 
Services. 

of  bills,  256,  257,  261. 

Accession,  393. 

Accessory;     see     Crime,     Right, 

Thing. 
Accident;   see  Forfeiture,  Inevit- 
able, Mistake. 

in  equity,  549,  663. 

killing  by,  826. 

Accord  and  satis&ction,  616. 

Account ;  action  of,  640,  763. 


in  admiralty, 
of  assignee, 
by  cotenants, 
credit  in, 
in  equity, 


785. 

473. 

336. 

528. 
463,  464,  656, 
657,  662,  782. 
318,  691. 


of  guardian, 

of  personal  representative,  455, 
460,  463-465,  470. 

stated,  529,  647,  760. 

of  trustee,  644,  546. 

Accumulation,  trusts  for,  345. 

Accused  person  ;  see  Prisoner. 
At  etiam  clause,        105,  730,  731. 


Acknowledgement;  of  debt,     618, 

647. 

of  deed,  223,431. 

Acquittal,   799,  802,  847,  853,  858. 

Act,        5, 142, 143, 147, 148, 150, 

247. 274r-277. 
see    Conduct,     Juristic     act. 
Overt,  Statute,  Ultra  vires, 
of  bankruptcy,  472,  476. 

of  state,  credit  to,  797. 

doing  in  improper  way,     484. 

644. 
of  God,  557,  569,  574.  71 1! 
lawful  or  unlawful,    242,  498. 

64S,  826. 
negligent,  192, 484. 

voluntary,  143. 

Action,  32,  500,  501,  627, 

see    Assignment,    Creditor's, 
Ex    eontrfictu,    Ex    delieto, 
.  Forms,  Matrimonial,   Mer- 
ger,    Mixed,    Multiplicity, 
Party,    Pecuniary,    Penu, 
Personal,   Petitoiy,  Posses- 
sory,   Procedure,    Prosecu- 
tion, Real,  Survival,  Testa- 
mentary, 
cause  or  right  of,  33, 169,  273, 
274, 293, 294, 500, 538, 615- 
619, 760, 761,  788, 797, 844. 
collusive;  see  Divorce,  Fine^ 

Recovery, 
in  national  courts,      116-118. 
in  perBonam^  666. 

in  rem,       576,  666,  668.  713. 

784,  795-797. 

joinder  of  causes,       760,  788. 

locality  of,  795. 

motive  for  bringing,  500, 

Actively  dangerous  things,      486. 

492. 
Adjective  law ;  33,  36, 

see  Procedure, 
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Ad  litem,  gttardiaiiy  .  688. 

AdmeasaremeDt,  631, 638. 

A<imin]8trative ;   see  Department, 
District,  Officer,  Power. 

law,  31, 36. 

Administration ;      see     Account, 

Bankruptcy,  Cabinet,  Liquida- 

dation. 

of  assets,  114,  116, 120, 

453-470. 
in  equity,  464,  648,  663. 

Administrator;   see   Personal  re- 
presentative. 
Admiralty ;  see  Contributory  neg- 
ligence. Procedure,  Remedies, 
courts  of,         25,  26,  99,  112, 

114, 118. 
jurisdiction  of      78,  116,  667, 

668,  849. 

office  of.  53. 

Admission  ;  to  bar,  97,  98. 

to  copyholds,  321,  322. 

of  crimes;  see  Confewsion. 

of  facts,  166,761,768. 

of  tenant,  301,  302,  310,  442. 

Adoption,  686. 

Ad  quod  damnum,  writ,     752,  790. 

Ad  rem,  rights,  156. 

Adultery ;  see  Divorce, 

crime,  69,285,811. 

tort,  606,  628,  681. 

Advantage,     no     exceptions     to 

duties,  495, 521. 

Adverse  possession  and  user,    166, 

202,  203,  311,  336,  405-409. 

Advice,  602,  692.  827. 

Advocate,  96, 98. 

Advowson,    71,  72,  357,  610,  638. 

Affection ;  as  consideration,     240. 

rights  in,  680,  681. 

Affidavit,  758,  771,  774-776,  818, 

819. 
Affinity,  126, 671. 

Affray,  813,  820,  841. 

Affreightment,  282,  579.  582. 

Age,  232,  629,  670,  687. 

Agency,  Agent,  586. 

see  Corporation,  Officer,  Ser- 
vant, 
infant  as,  687. 


law  of,  28. 

liable  as  partner,  593. 

possession  by,  696 

powers  and  duties  of,  586, 689, 

690,  723.  724. 

principal,  rights  and  liabili- 
ties,       686,  689,  691i  724. 
Agreement,  233-245. 

illegal,       242,  387,  626|  627, 

628,  670. 

obligations  from,  >  622. 

Agriculture ;  Board  of,  64. 

Secretary  of,  86. 

Aid,  praying  in  ;  see  Voucher. 
Aids,  43,  314.  316.  317. 

Alderman,  59,  66,  93. 

Alien,      4,  90,  117,  711,  712,  796, 

806 
Alienation,        167,  307,  308,  316^ 
317,  319,  322.  336,  401. 
Alimony,  674. 

Allegiance,  808. 

Allodial  land,  300,  306,  323. 

Alluvion,  394. 

Alteration ;  of  highways,         369. 

of  records,  752,  753. 

of  wills,  449,  451). 

Ambassador,  117, 118,  125,  713. 
Ambiguity,  latent,  patent,  225. 
Amendment;  of  constitution,     73, 

74,  88. 

of  pleadings,  etc.        762,  754. 
761,  767,  780,  867, 
American ;  see  Constitution,  States, 
United  States. 

law,        10, 11,  16,  22,  24,  26. 

rule  in  insurance,  270. 

rule  in  mortgages,     378,  379. 
Amusement ;  see  Sport,  Theater. 
Ancestral ;  estates,  446. 

writs,  631. 

Ancient ;  see  Demesne,  Windows. 
Animals ;  see  Estrays,  Oame, 

capture  of,         197,  39],  399. 

commonable,  364. 

distraint,  damage  feasant,  614. 

injuries  by,  489, 490, 516,  606. 

injuries  to,         486,  615^  669. 

property  in,  theft  of,         197, 

372,  832,  833. 
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Annoyance,  a  nuisance,    491,  496. 
Annuity,  327,  363,  455. 

Answer,  779-781,  785,  788. 

Antecedent  rights,  33. 

Apostacy,  810. 

Appeal ;  in  admiralty,  112. 

at  common  law,         107,  753. 

to  country,  51,  85,  89. 

courts  of,    100,  111,  115, 118, 

120, 121. 

of  crimes.  829,  843,  858. 

in  criminal  cases,       799,  858. 

from  ecclesiastical  courts,  114. 

in  equity,  111,  112,  783,  785. 

under  modem  procedure,  791. 

to  national  courts,      118,  119. 
Appearance,      723,  728-730,  733, 

734,738,779,788. 
Appendant  rights,  71,  353. 

Application  ;  of  assets,      461,464, 

468,  469. 

in  insurance,  268. 

Appointment;  see  Judge,  Officer, 

jPower. 
Apportionment  of  common,      355. 
Apprentice,  685,  694. 

Appropriation ;  of  money,    57,  86, 

91. 

of  payments,  537. 

Approving;  of  commons,         355. 

of  crimes,  852. 

Arbitration,  622,  623. 

Archbishop,      42,  44,  69,  70,  114, 

725. 
Archdeacon,  70,  114. 

Arches ;  Court  of,  Dean  of,      1  i  4. 
Arras,  bearing,  79,  813,  841. 

Army ;  see  Militia,  States,  United 
States. 

English,  56. 

Arraignment,  851. 

Arrangement;  of  crimes,  804. 

of  duties,  481. 

of  law,  33,  179. 

Arrest ;  by  bail,  732. 

breaking  doors  to,  511. 

on  civil  process,  710,  729, 

731-733,  756,  757.  776,  784, 

785,  971,  927. 

q{  corporation.  723. 


for  crime,  826,  844-846. 

homicide  in  making,  824, 825. 

of  judgment,      748, 790,  857. 

of  member  of  legislature,    46. 

82,  89. 

unlawful ;  see  Imprisonment. 

without  warrant,       512,  844. 

of  witness,  769. 

Arson,  835. 

Articles;    see    Association,   Ship- 
ping. 
Artificial;  person,        34,  36, 122, 

456,  595. 

use^  see  Natural  use. 
Artistic  property,  384. 

Assault;    see    Defence,    Provoca- 
tion. 

crime,  825, 829. 

tort,  483, 605. 

Assembly  ;  see  Meeting,  -Unlawful. 

right  of,  79. 

Assets,   see  Administration,  Mar- 
shaling. 

as  consideration,  463. 

heir,  receiving,         428,  429. 

plea  of  none,  460. 

Assignment,      167,  168,  288,  561. 

see  Chose  in  action,  Eouit- 
able,  Inchoate  rights,  pos- 
sibilities. Wages. 

in  bankruptcy,  165,  472. 

for  creditors,  475. 

deed  of,  434,  435. 

of  dower,  631,  633,  677. 

of  errors,  754. 

form  of,      257,  258,  415,  434, 

435- 

new,  in  pleading,  765. 

possession  under,  rightful,  561. 

subject  to  equities,     169,  170. 

of  various  rights,       243,  357, 

258,  334,  409,  561,  719. 

Assize;  court,  107. 

grand,  741,  743,  773. 

as  law,  6. 

of  nuisance,  636. 

possessory,  631. 

proceedings,  627,  772. 

rents  of,  362. 

Association ;  articles  of,  721. 
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unincorporated,  593, 726. 
Assumpsit^  645,  646,  760,  763. 
Assumption  of  mortgage,  528. 

Assurance;  see  Conveyance,  In- 
surance. 

farther,  427. 

Asylum,  704. 

Atheism,  Atheist,  767,  816. 

Attachment ;  of  body,  see  Arrest. 

for  contempt,     769,  776,  820. 

foreign,  792. 

lien  by,  381. 

of  property,        381,  473,  729, 

784,  785,  792,  793. 

Attainder,  Attaint ;  bill  of,  6. 

for  crime,  401,  853,  857. 

of  jury,  819. 

Attempts,  483, 827. 

Attorney ;  see  Lawyer,  Power. 

appearance  by,  733. 

buying  claims  by,  818. 

District,  119. 

General,  85,  89,  96,  648, 

843. 

in  fact,  586. 

Auctioneer,  587. 

Attdiia  querela,  753. 

Auditor,  95,  640. 

General,  57. 

Austin,  2,  3n,  30,  150,  180n. 

Author,  rights  of,  384. 

Authority ;  see  Agent,  Jurisdic- 
tion, Power. 

abuse  of,  517,  707,  820. 

of  courts,  to  make  rules,      98. 

as  defence  or  excuse,         488, 

494,  508,  708. 

foreign,  setting  up,  808. 

held  in  trust,  541. 

Authorities,  for  decision,  15. 

Authorized  nuisance,  494. 

Autrefois,  acquit  etc.,  853. 

Auxiliary  jurisdiction,      656,  657, 

665. 
Average,  270,  271,  578. 

Avowry,  766. 

Bacon's  Abridgement,  29. 

Bad  faith,  183,  206. 

Baggage,  572-574. 

Bail ;  arr^t  by,  732. 
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civil  cases,         731,  732,  734, 

785,  792.  793. 

criminal  cases,  652,  847,  848. 

sureties,  liability  of,  732,  734, 

75(J. 
Bailee ;  see  Bailment. 
Bailiff,  BaiUwick,  60. 

Bailment,  223-225, 567. 

see  Conversion,  Bestoration. 

actions  against  third  persons, 
292-294,  557,  561. 

care  and  use  of  chattel,     194, 
195,  554,  555,  557-561. 

of  services,  254,  565. 

theft  by  bailee,  831. 

disputing  title  of  bailor,    562, 

563. 
Ballot,  44,  90. 

box  stufRng.  809. 

Banc,  sittings  in,  107. 

Banishment,  122,  853. 

Bank,  Banker,  263,  542,  Tlo. 

Bankruptcy,      263,  471-475,  598, 

756. 

courts  of,    112,  113,  115,  118, 

471,  473. 

fraudulent,  822. 

Banns,  672. 

Baptism,  123. 

Bar ;  see  Lawyers. 

pleas  in,  762,  779,  853. 

Bare;  pact,  237. 

rights,        302,  332,  432,  443. 

trust,  543. 

Bargain  and  sale,      437,  440,  646. 
Baron,  41,  42,  46,  298,  357. 

court,         305,  357,  632,  633. 

of  Exchequer,  48,  105. 

and  feme,  675. 

Baronet,  358. 

Barratry ;  crime,      817,  818,  842. 

in  maritime  law,  581. 

Barrister,  96, 98. 

Base  fee,  325. 

Bastard,     123, 124.  126,  330,  670, 

686,  812. 
Bastardy  proceedings,  686. 

Battery,  605, 680, 829. 

Battle,  wager  of,  741, 743, 773, 854. 
Bawdy  house,     812, 816, 830, 842. 
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Beadle,  63. 

Beggar,  814, 815. 

Beheading,  838. 

Belief.        180, 187, 188,  206,  602, 

505.  819. 
Benefice,  71,  299. 

Benefit;  of  clergy,         682n.  838. 

exceptions  to  duties,  521,  801. 
obligations  from,        524.  531. 

560,  646,  687. 

from  public  works,  550. 

Bentharo.  30. 

Best  evidence,  769. 

Bet,  illegal,  243. 

Bigamy,  670,  811. 

Bilateral;  211,252. 

Bill ;   see   Attainder,   Exceptions, 

Indictment,  Lading,  Middlesex, 

Rights.  Sale. 

bank,  263. 

English,  777. 

'    inequity,    110,777.779,780. 

of  exchange,         23,  256,  257. 

261. 

9ee  Nesrotiable  instrument. 

in  legislature.     43,  45,  82,  88. 

Binding  uut  children,  694. 

Bishop,    44,  70,  71,  113,  120,  453, 

714,  720,  725. 
court  of,  114. 

Blackmail,  813. 

Blackstone,  29, 33. 

Blasphemy,  810. 

Blind  person,  703. 

Blockade,  806. 

Blood ;      see     Corruption,     Half 
blood,  Kin. 

of  first  purchaser,  446. 

Board ;  see  Admiralty,  Agriculture, 

Alderman,  Equalization,  Local 

government.  Poor,  ReHef,  Trade, 

Works. 

fi;overnmental,  53,  67,  92,  94. 

Bodily  security,  278,  280,  604,  605. 

Body,  292,  457,  526,  812, 

see  Attachment,  Country,  816. 

Heir,  Dead, 

Bona;  notabiliOf  114. 

waiviaia,  397. 

Bona  fide ;  see  Holder,  Purchaser. 


possessor,  495,  519.  559,  560. 
Bond,  250,  251,  263,  550.  661. 
Bonitarian  ownership,  20. 

Books ;  law,  26. 

log,  679. 

production,  inspection,      66$, 

666.  770. 
Borough,  42,  65,  %%,  94,  715,  845. 

courts,  102. 

English,  tenure,  318. 

Borsholder,  64. 

Bote,  theft,  817. 

Botes,  329,  332,  333,  355 

Bottomry,  577,  580 

Boycotting,  498. 

Bracton,  28. 

Branding,  840. 

Breach ;  see  Blockade,  Breaking, 
Duty,  Prison,  Warranty. 

of  close,  133,  641. 

of  conditions,      161-163,  176, 

403,  661. 

of  contract,         145,  178.  179, 
205, 500,  501, 614, 640, 671, 

694. 

of  custom,  403. 

of  obligations,  538. 

of  peace,    102,512,514,517, 
812,  813,  824,  830,  841. 

of  promise  to  marry,  671. 

of  regulations,  814. 

of  trust,      204,  208,  645,  602, 

614,  718. 
Breaking ;  see  Breaoh,  Burglary. 

doors,  to  arrest,  511. 

jail,  802. 

package,  by  bailee,  831. 

Bribery,  819-821. 

Bridge,  67,  92. 

Brief,  97. 

Britton,  29. 

Broker,  .^87. 

Brothel,  812,  816,  830.  842. 

Budget,  58. 86. 

Buggery,  811, 

Buildings,    90, 134,  393,  614,  656. 

557. 
Burden ;     see     Charge,     Feudal. 
Proof. 

on  property,  291,  371. 
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^Burgage  tenure,  318. 

^uiglarj,  833, 834. 

Purial,  457, 526. 

Burning ;  see  Arson. 

as  punishment,  838. 

Business;   see  Court,  Occupation, 

Profits,  Slander,  Trade. 
Buying  pretended  titles,  818. 

By-laws,  6,  92,  370,  722. 

Cabinet,  49,  52,  84,  85. 

Calls  on  stock,  718,  726. 

Campbell's,  Ld.,  act,  278. 

Cancellation  of  documents,       213, 

450. 
C^on,  70,  71. 

law,  25,  71,  670. 

Capacity,  165, 172,  211,  359. 

CapicLB  ;  ad  respandendujti,       729, 

732,  779,  792,  851. 

other  kinds,       641,  730,  756. 
Capital  of  corporations,  717. 

Capture,  in  war,        112,  391,  392, 

399. 
Care,  due ;  see  Duty,  Negligence. 
Carelessness,  184,  189. 

Cargo,  576,  577,  580,  584. 

Carrier,      268,  557-573,  582-584, 

612,  644. 
Case ;  action  on,  643,  763. 

on  appeal,  on  new  trial,    783, 

790,  791. 

name  of,  28. 

of  need,  261. 

opening,  resting,        745,  746. 
Castle,  house  is,  511. 

Cathedral,  66, 70. 

Cattle ;  see  Animals. 
Caveat  emptor,  423. 

Census  of  United  States,  81. 

Central  Criminal  Court,  113. 

Certificate;  of  stock,  388,  539,  717. 

trial  by,  740. 

Certiorari,  651,  755. 

Cestfavit,  657. 

dhallenge ;  to  fight,  813. 

of  jurors,  744,745,855. 

of  voters,  90. 

Chamberlain,  53. 

Chambers,  judge's,  100« 

lOhamperty,  .  818. 
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Chance;  of  gain,  479. 

medley,  825. 

of  obtaining  right,  173. 

sale  of,       236,  242,  417,  418. 
Chancellor,  44,  47,  48,  725. 

of  bishop,  114. 

of  Exchequer,         48,  53,  57. 

as  judge,    108, 110,  111,  348, 

644. 

killing,  113. 

representati ye  of  king,      110, 

691,  703,  725. 

of  university,  113. 

Chancery ;  Court  of,     25,  26,  10s. 

110,  111,  114,  348,  464,  465, 

540,  691,  703. 

Division,  115. 

inns  of,  97. 

masters  in,  95. 

office  of,  48, 49, 104,  642,  643. 

ward  in,  691. 

Chapter,  of  cathedral,  70. 

Character ;  evidence  of,  135. 

good,  829. 

of  servants,  506. 

Charge ;  see  Debt,  Feudal  burden, 
Lien. 

to  grand  jury,  849. 

to  jury,  746,  754. 

of  knowledge,  186. 

on  land,  362. 

Charitable ;       see      Corporation, 

Trust. 
Charity,  92, 808. 

Charter,  6. 

of  city  etc.,  65,  66,  93. 

of  corporation,  655,720,721, 

725. 

party,  of  ship,  582,  583. 

Chase,  franchise  of,  359, 

Chattel,     134,  372,  373,  575,  693. 

descent  of,  455. 

entry  to  take,    513,520,563. 

possessor,  duties  of,  see  Bail- 
ment, Bestoration. 

real,  332,  606. 

rent  of,  361. 

rights  in,  372. 

seizin  and  ouster,      300,  301, 

374,  608. 
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Cheating,  Cheats,  834,  842. 

Cheek  ;  for  baggage,  572. 

on  hank,  268. 

Chief;  justice,  104,  105,  118. 

rents,  362. 

tenant  in,       41,  42,  306,  357. 

Child ;  see  Adoption,  Apprentice, 

Bastard,    Desertion,    Guardian, 

Infant,  Parent. 

custody  of,         651,  674,  684. 

employment  of,  694. 

exposure  of  to  danger,       190, 

486,  698. 

nationality  of,  125,  712. 

of  noble,  358. 

reasonable  portion  of,        452. 

unborn,  1 22,  824. 

Chivalry,  tenure  in,  313-316. 

Christianity,  810. 

Chose  in  action,  156,  615. 

afisignment  of,    168-170,  415, 

615,  818. 

theft  of,  832,  833. 

Church  ;  catholic,  25,  69. 

in  England,  24,  69,  808. 

in  United  States,     24,  79,  91, 

714,  715. 

wardens,  70. 

Circuit  courts ;  England,  102,  106. 

United  States,  118,  120. 

Citation  ;  of  authorities,       26,  27. 

to  court,  774,  784. 

Citizen,  Citizenship,      79,  81,  116, 

117,  125. 
Citv,  66,  90,  93,  715,  845. 

"  courts,  113,  120. 

Civil,  see  Action,  Arrest,  Death, 
Disabilities,  Injuries,  Law,  Pro- 
cess, Service,  War. 

law  courts,  26,  656,  777. 

Civilians,  20. 

Claim  ;  see  Administration,  Bank- 
ruptcy, Claims. 

in  action  in  rem^  785. 

buying,  818. 

continual,  311. 

on  fund,  130. 

mining,  397. 

as  privileged  communication, 

507. 


statement  of,  788, 

Claims,  Court  of,  119,  120. 

Clergy,  42,  43,  7h 

benefit  of,  682n,  888. 

Clerk  ;  see  Clergy,  City,  House  cf 
Representatives,  Parish,  Town- 
ship. 

of  Chancery,        48,  1 11 ,  642, 

643. 

of  court,  95,  100,  753. 

court  of  market,  113. 

liable  as  partner,  593. 

Close ;  land,  133,  641, 

writ,  414. 

Coasting  trade,  575. 

Code;  criminal,  802. 

Justinian's,  20. 

Codicil,  449. 

Coercion ;  see  Duress,  Involun- 
tary act.  Undue  influence. 

creates  trust,  649. 

exceptions   to  duties,  ground 
of,  521. 

as  excuse  for  crimes,         689, 

800. 

as  fraud,  204. 

of  servants,  500. 

Cognizance,  in  replevin,  766. 

Cognizee,  Cognizor,  251,  411,  412. 
Cognovit,  751. 

Coin,  Coinage ;  see  Money. 
Coke,  Lord,  29. 

Collection,  Collector,  of  taxes,    91, 

92. 
Collision,  578. 

Collusion,  see  Action,  Divorce. 
Colonies.  53,  56,  112. 

Color  ;  of  appointment,  708. 

of  title,  200. 

Columbia,  District  of,  78,  86,  120. 
Comity,  5,  846. 

Command,  3. 

as  excuse,  508,  708. 

responsibility  for,       274-276. 
Commerce,  see  Trade. 

between  states,  78. 

Commercial  paper ;  see  N^otiable 

instrument. 
Commendation  ;  feudal,     298,  299. 

of  one's  own  wares»  507. 
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OommissioD ;  see  Deposition,  Office, 
Agent, 
merchant ;  see  Factor,      587. 
Commissioners;  see  County,  Cus- 
toms, Jurors,  Poor. 

United  States,  119,  845. 

to  appraise  assets,  457. 

Committee;  of  Council  on  educa- 
tion, 54. 
to  try  facts,                          95. 
of  insane  person,               704. 
judicial  of  Privy  Council,  112. 
Commodatum,                   254,  373. 
Common ;    see    Carrier,    Common 
law.    Experience,     Knowledge, 
Occupancy,  Scold. 

bail,  732,  734,  792. 

council,  41. 

counts,  760. 

easement  of,       305,  354,  355. 

609,  638. 
estates  and  rights,      157-160, 

336,  374,  574. 
form  of  probate,  452. 

informer,  530. 

lands,  305. 

pleas.  102,  103. 

Pleas,  Court  of,  96,  105,  106, 

114,  120,  729. 
pledges  of  prosecution,  735. 
right,  derogation  of,  9. 

trade,  carrvine  on,  644. 

Common  law,   10, 16,  22, 110,  810. 
courts,    25, 101-108, 116-118, 

120,  463. 
crimes,  802. 

liens,  380,  587. 

Commons ;  see  House  of  Commons, 
an  estate  of  the  realm,        43. 
Communication ;  see  Privileged. 
Commutation  of  sentence,         841. 
Company ;    see   Association,   Cor- 
poration, Joint  stock,  Liquida- 
tion, Partnership. 
Compassing  death  of  King,      806. 
Compensation,   see  Benefit,   Emi- 
nent domain,  Maritime  lien, 
equitable  lien  for,  545. 

Competition,  business,  500. 

Complaint,        788,  844,  845,  951. 
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Composition  with  creditors,      474^ 

476. 
Compounding  crimes,  817,  844. 
Compromise ;  see  Composition. 

as  consideration,  242. 

Comptroller,  57,  89. 

Compurgation,  741,  743. 

Computation  of  time,  332. 

Comyn's  Abridgement,  29. 

Concealment;  of  crimes,   802,809, 

811,  817,  829,  844. 

as  fraud,    205,  213,  217,  265, 

268. 
Conclusions  of  law,  789. 

Concurrent ;  causes  of  injury,  600. 

conditions,  160,  421. 

jurisdiction,  117,  656. 

obligations,  535. 

Condition,  160, 184,  231,  232, 443. 

brench  of,   161, 175,  403, 661. 

in  deeds,  426, 435. 

of  highways,  370. 

illegal,  163,  164. 

implied,     163,  184,  235,  637. 

in  insurance,  268. 

precedent,  etc.,  160,  231,  232, 

376,  403,  421. 

relief  against,    403,  550,  661. 
Conditional;  fee,  326. 

limitation.  164,  231,  376. 

privil^e,  505. 

Condonation,  674. 

Conduct;    see    Act,    Imputation, 
Omission. 

intention  of,  180. 

law  relates  to,  2,  6. 

Confederation,  73. 

Confession ;  see  Admission. 

and  avoidance,  737,  762-765, 

779,  788.  «5:^. 

of  crime,  852,  855. 

of  judgment,  751. 

Confirmation ;  see  Ratification. 

of  charters,  55. 

deed  of,  434. 

Confiscation,  666,  822. 

Conflagration,  stopping,  *  514. 
Conflict  of  laws,  5,  36,  220,  r»72. 
Confusion  of  goods,  393,  513. 

Congress,     4,  80-86,  90,  410,  651. 
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OoDJugal  rights,  restitution,     669. 
Conquest,  307, 389. 

Gonsanguinity,  126. 

Consent ;  see  Marriage,  Veto. 

age  of,  606,  670,  829. 

in  agreement,  226,  416. 

in  crime,  606,  670,  824, 

829. 

to  legacy,  463,  529. 

Consequences ;  see  Damage,  Natu- 
ral,- Probable,  Proximate,  Re- 
mote. 

relation  to  acts,  142, 147, 150. 

actual,  600. 

definitional,  147,  148. 

direct  and  indirect,    142,  605. 

of  eyents,  143,  146. 

of  intention,        180-182,  184, 

800. 

necessary,  181,  182. 

of  others'  acts,  273. 

Consequential  damage,  626. 

Conservators ;  see  Peace,  Rivers. 

Consideration,  237,  239,  463,  531, 

532,  616,  618,  646,  678. 

adequacy,  value,  of,  217,  241, 

616. 

of  composition,  424. 

of  contract,  252. 

of  deed,  252,  431,  436. 

of  discharge  of  obligation,  554. 

failure  of,  215,  221,  253. 

firaudasto,  217. 

under  statute  of  frauds,     220. 

of  juristic  acts,  239. 

of  negotiable  instrument,  257, 

259. 

in  resulting  Use  or  trust,   436, 

437,  548. 
Consistory  court,  114. 

Consolidated  fund,  57. 

Oonsofiiunif  680,  681. 

Conspiracy,  614, 822. 

Constable,         53,  60,  64,  92,  844. 
Constituencies,  44, 81. 

Constitution ;  English,  37,  55,  56. 

of  Pope,  25. 

in  Roman  law,  17,  20. 

of  state,  88,  410. 

as  statute,  6. 


of  United  States,  26,  73,  119,. 

410,  797. 
Constitutional;  convention,       73, 

74,88, 
law,     6, 26, 31 ,  36, 55, 56, 74, 

78,  119,  410. 

prohibitions,  78-80, 233n,  410, 

608,  721,  725,  808. 

Construction,  8,  77,  224,  226,  228, 

584. 
see    Constitution    of  U.    B., 

Statue. 

of  public  grants,        414^  508. 

of  highways,  369. 

Constructive ;  £Eu:ts,  135,  139. 

fraud,  435,  204,  664. 

notice,  186,  187. 

possession,  135,  198. 

total  loss,  270. 

trust,  526,  530,  546,  549. 

Consul,  117,  118,  581,  713. 

Contempt ;  crime,       45,  799,  809. 

of  court,     770,775,776,779, 

819,  820. 
proceedings,  to  enforce  orders, 
etc.  776,  783,  791. 

Content  of  duties  and  rights,    147, 
148,  150,  151,  275,  481. 
Continual  claim,  311. 

Continuance;  of  action,    738-740. 
plea  since  last,  766. 

of  possession,  199. 

Continuing  wrongs,  602,  660. 

Contraband  of  war,  806. 

Contract,  178,  233,  245. 

see   Agreement,    Arbitration, 
Construction,   Illegal,    Im- 
possibility,    Juristic     act. 
Obligation,     Restraint     of 
trade.  Sale,  Specialty,  Ub* 
errima  fide, 
breach  of,    145,178,179,205, 
500, 501, 614,  694. 
express,  245. 

implied,  fictitious,  quasi^   178, 
245,  463,  524^  527,  529,  646, 

647, 
in  Institutes,  32. 

to  pay  legacy,  463. 

maritime,  667. 
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on  consideration  of  marriage, 

219,  221. 
to  marry,  669,  671. 

motive  for  enforcing,         500. 
remedies  on,  23,  659. 

rights  and  duties  by,  173. 

174,  622,  524,  587,  554. 
simple,       249,  252,  531,  532, 

617,  640,  642. 

for  transfer  of  rij^hts,         415. 

trust,  created  by,  543. 

unilaterarand  bilateral,    252. 

Contractor,  independent,  276, 

694. 
Contributory ;  negligence,        157, 
279,  280,  619,  620,  688. 
wrong,  619, 620. 

Convenience,  no  ground  of  excep- 
tions, 495. 
Conversion,        374,  610-612,  614, 

625,  644,  645. 

Conveyance ;       98,  167,  4l5,  548. 

see    Alienation,    Assignment, 

Forfeiture,      Fraudulent, 

Tortious. 

absolute,  for  security,        549. 

of  real  property,        21 9,  4 1 5, 

548. 

by  state,  410. 

Conviction  for  crime,        401,  799, 

853,-8o6-858. 
Convocation,  71. 

Co-ownership,    157-159,  336,  374. 

396  575 
Copyhold,  321,  331,  403,'  434! 

Copyright,         358,  384,  387,  398, 

414,  415,  497. 
infringement,     384^  497*,  610, 

656,  660. 
Corn  age,  316. 

Corody,  363. 

Coroner,  60,  92,  743. 

inquest  by,  60,  850. 

Corporation ;  122,  714. 

see  Capital,  Joint  stock  com* 

pany.  Municipal,  Stock. 
actions,  etc.        648,  65 1 ,  722, 

723  851 
dissolution,        662,  79.0,  722, 

725,  726. 


franchises,  163,  648,  651, 

655,  720,  725. 

meetings,  586, 724. 

o£Scers,  ft^^ents,  etc.     648,  651, 

695,  715,  717.  724,  725. 

property,  319,  346,  722. 

taxes,  91. 

torts  and  crimes,        724,  851. 

Corpus  juria^  20,  25. 

Correspondent  rights,  150. 

Corruption  of  blood,  401,  798,  858. 

Costs,   748,   752,    753,    757,  767, 

782. 

Council,  County,  63. 

Great,  41,  46,  48,  102. 

King's,      38,  46-48,  102-104, 

108,  109. 

municipal,  63,  67,  93. 

of  peers,  46. 

Privy,  49,50,112,114. 

Counsel,  Counsellor,      96-98,  855. 

Count ;  see  Earl. 

in  pleading,        735,  760,  765, 

788. 
Counterclaim,  764,  780,  785. 

Counterfeitincr,  807,  809. 

Country,  see  Jury. 

appeal  to,  51,  85,  89. 

County,       59,  66,  89,  91-93,  715, 

720. 
see  Council,  Palatine,  Power. 
body  of,  jury  of,         668,  772, 

773,  840. 
commissioners,  92. 

court,       41,42,62,101,  112. 

113,  120. 
police  of,  69,  60,  92. 

taxes,  91, 92. 

Coupon,  264. 

Court ;  35,  36,  46n,  95-100. 

see  Contempt,  Inferior,  Inn, 
Judge.  Jurisdiction,  Man- 
date, Process,  Record,  Term, 
and  names  of  particular 
courts  and  kinds  of  courts, 
business  of,  75,  100. 

classes  of,  25,  99,  101. 

declaring  laws  void,      74,  75. 
decisions    of,    see    Decision, 
Precedent. 
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executive  offioers  of,      59,  61, 

64,91,92,96,119. 

proceedings    in,      privileged, 

505. 
remedies  in,  624. 

rules  of,         80,  98,  100,  622, 

750,  758. 
Covenant ;  action  of,        640,  762. 
by  deed,     250.  426.,  429,  437. 
not  to  sue,  533,  616. 

real,  411, 640. 

to  stand  seized,  440. 

Credit  in  account ;  see  Account. 
Creditor;   see  Bankruptcy,   Com- 
position,    Fraudulent     convey- 
ance. Preference. 

of  corporation,  718,  719. 

of  decedent,       452,  453,  458- 

460,  464-468,  548. 

election,  legacy  or  debt,    548. 

of  partnership,  595,  596,  599. 

Creditor's  suit,  662,  793. 

Crier  of  court,  98,  412. 

Crime,  34,  35,  177,  178,  570,  694, 

798-804. 
see  Acquittal,   Common  law. 
Compounding,        Conceal- 
•  ment.    Conviction,    Forfei- 
ture,     Nature,      Political, 
Prevention,    Proof,    Prose- 
cution, Punishment,  States, 
Statutory,  United  States. 
charges  of,  actionable,       285. 
against  different  governments, 

799. 
excuses  for,  799-802,  825. 
indictable  or  not,  848. 

principals     and     accessories, 
802,  816,  817,  822,  827,  829. 
same  act  is  tort,  178,620,844. 
Criminal ;   see   Contempt,    Proce- 
dure. 

conversation,  666. 

courts,  102, 113, 118, 120, 121. 

law,  35,  36,  798. 

Crops,  131,  394,  418. 

Cross ;  bill,  780. 

examination,      769,  770,  856. 

Crossing;  checks,  263. 

railroads,  190. 


Crown ;  see  King. 

olfi6e  in  chancery,  49. 

pleas  of,  61,  102. 

title  to,  39,  41,  444. 

Culprit,  85^4. 

Curate,  70. 

Curtesy,    328,  349,  453,  553,  679, 

680. 
Custom;  constitutional,  37. 

in  construction,  10,  584. 

by  dower,  677. 

force  of,         10,  11,621,637. 

guardian  by,  691. 

of  manors,  331,  322,  331, 403. 

of  merchants,  10,  22. 

particular  and  local,      10,  11, 

408. 

proof  of,  740. 

of  realm,  duties  by,  644. 

rights  by,  408. 

Customary  ;  court  of  manor,    805. 

duties,  609, 631, 637, 644, 669. 

freeholds,  323. 

law,  4,  10,  11,  22. 

price,  247. 

Customs  ;  oommisiioners  of,       57. 

duties  on  imi)orts,    57,  80,  86, 

509,  822. 
CufAoB  ruttttftrum^  60. 

Damage ;  by  death,  280. 

feasant,  514. 

direct  and  indirect,  142, 143n, 

605,  626. 

from  public  works,  509. 

special,  285,  287,  619. 

time,  loss  of,  etc.,  478. 

violation     of    right    imports, 

476,  478,  628. 
Damages ;  624-627. 

see  liamage,  Interest,  Mitiga- 
tion, Nominal,  Vindictive. 

in  admiralty,  667,  785. 

assessment  of,  752,  790. 

death  for  causing,        •      280. 

direct  and  consequential,   626, 

280. 

in  equity,  656. 

excessive  or  inadequate,    749. 

measure  of,  625. 

treble  for  waste,  403. 
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Xkimnum  ;  absque  ii^jurioj        478, 

600. 

emergens,  478. 

Dangerous,  see  Actiydj,  Animal, 

Letting,  Thing. 

Darrein  presentmenl,  6t38. 

Date,  of  instrument,  222. 

Day  ;  282,  233,  738. 

Days  ;  in  bano,  728. 

of  grace,  257. 

Deacon,  71. 

Dead ;  see  Body,  Pledge. 

Deaf  mute,  703. 

Dean,  70,  114,  724. 

Death  ;  is  not  act,  142. 

action  for  causing,  278. 

civil,  122,  123,  328. 

effect,  263,  592,  598,  618,  619. 

of  King,  39,  806. 

penalty  of,  689,  798,  838,  840, 

857,  858, 
pressing  to,  852. 

succession  at,  see  Administra- 
tion, Descent,  Distribution, 
Will. 
Debentures,  263. 

Debt,         130,  380,  631,  538,  542. 
see     Administration,     Bank- 
ruptcy,  Interest,  Payment, 
Preference,   Release,  Satis- 
faction, Specialty, 
action  of,     530,  639,  642,  644, 

711,  757,  761. 
charge  of  on  land,  466, 469. 
as  consideration,  240,  646. 
of  corporation,  718,  719. 

726. 
damages     for     non-pay  mei)t, 

625,  639. 
demand  of  payment,  625. 

estates  as  security  for,       335. 
held  in  trust,  541. 

imprisonment  for,  see  Arrest, 
limitation  of,      157,  240.  617, 

6 1 8,  647. 
penalty  as,  530. 

of  partnership,  o^*)'). 

of  wife,  682. 

Debtor ;  see  Creditor,  Fraudulent. 
King's,  106, 731. 


Pngw. 

property,  right  to  dispose  of« 

209,  471,  475. 
Deceit ;  see  Misrepresentation. 

writ  of,  753. 

Decennaries.  101. 

Decision  by  judge  or  referee,    789. 
Declaration  ;  in  pleading,         735, 

737,  760,  765. 

of  trust,  523,  546,  547. 

of  use,  438,  440. 

Declaratory  law,  7. 

De  consuettidinibus,  writ,  637. 

Decree,      464,  782,  783,  785,  786. 

as  law,  6,  17. 

Decretum  Graiiani,  25. 

Dedication,        384,  407,  408,  424. 

Dedivius  jyotedaiem,  770. 

De  donis,  statute,  326,  633. 

Deed,  ^      134,  138,  223,  229,  237. 

see  Estoppel,  Specialty,  Title. 

by  agent,  588,  589. 

by  guardian,  699. 

indenture,  poll,  238. 

of  real  property,        310,  415, 

425,  553. 
De/acfo;  exercise  of  rights,     202, 

203,  405. 

holder  of  bill,  258. 

officer,  708. 

tenant,  302. 

Default,  751,  752. 

Defeasance,  deed  of,  435. 

Defects  ;  in  highway,  707. 

iu  pleadings,  see  Amendment, 

Demurrer, 
in  premises,  485. 

Defence ;  in  criminal  cases,      825, 

826,  853. 
equitable,    in    legal    actions, 

661,  778. 
in  pleading,        735,  738,  763, 

765,  773,  788. 
self,  cfc.,     512,  513,  515,  516, 

620,  825,  826. 
Defensive  allegation,  785. 

Defiance,  297. 

Definite  use,  rights  of,  292. 

Deforcement,     411,  608,  630,  631. 
Degrees;  in  care  and  negligence, 
1,92,  194,  195,  571,  620. 
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in  crimes,  798. 

in  kinship,  126. 

De  heretico  comburendo,  writ,  8  i  0. 
De  homine  replegiando,  writ,  641. 
De  idiota,  luncUicOf  inquirendo,  writ, 

703.  704. 
De  injuria,  replication,  766. 

De  Laudibus  Legum  Angliae,  29. 
Del  credere,  agent,  587. 

Delegates  ;  Court  of,         112,  114. 

House  of,  71. 

Delegation ;  of  agent's  powers,  590. 

of  duties.  273,  699. 

of  legislative  authority,         4. 
De  Leglboii  Angliae,  28. 

Delict,  155,  178. 

see  Ex  delicto.  Tort. 
Delivery,  271. 

in  airrecment.  237,  239. 

by  currier,  570,  571. 

of  chattel,  536. 

see  Bailment,  Conversion, 
Gift,  Lading,  bill  of, 
Restoration,  Sale. 

of  dangerous  thing,  48."). 

of  written  instrument,        220, 

222. 
Demand  ;  for  chattels,      558-5()2, 

564. 

in  conversion,  612. 

for  money,  247,  257,  527,  625. 
De  medio,  writ,  637. 

De  mere  itoribus,  statute,  376. 

Demesne ;  ancient,  322,  323. 

land,  305. 

Demonstrative  legacy,  450,  469. 
Demurrage,  38'). 

Demurrer,  737,  746,  760,  761,  7(55. 
779,  780,  785,  788,  8o;i 
Denial  in  pleading,  788. 

see  Traverse. 
Denizan,  713. 

Deodand,  403. 

Departments  of  government,      52, 

85,  89. 
Departure,  in  pleading,  766. 

Deposit ;  bailment,  254,  255,  573. 

of  title  deeds,  539. 

Deposition,  665, 770, 771, 780, 781 . 
De  prerogativa,  statute,  308. 


Deputy  sherifi^ 

Derelict, 

Dereliction, 

De  reparatiane,  writ, 

Derogation  of  right, 


Pigw. 

60,92. 

306. 

394. 

336. 
9,  203. 


Descent,    126,  174,  319,  321,  322. 

389,  442,  455. 
cast,  621. 

De  secfa,  writ,  637. 

Desertion,  by  seaman,  •'>81. 

of  wife,  child,     669,  673,  815. 
De  son  tort,  executor,        454.  459. 
Detention ;  see  Conversion,  Forci- 
ble entry,  Restoration, 
of  chattels,  wrongful,         641, 
642.  644,  659,  763. 
of  land,  wrongful,      300,  301, 

331. 
of  money,  wrongful,  625. 

physical  possession,   198,  300, 

301,  347,  831. 
Detinue,  642,  644,  763. 

Detriment,  aa  a  oonsideration,  239. 
Deuadavit,  457,  4")9. 

De  ventre  ifwpieiendo,  writ,       652 


Deviation, 
Devise,  see  Will. 

to  pay  debts, 

executory. 
Dialogue  de  icaceario, 
Dictum  of  judge, 
Die<, 
Digest, 
Dignities, 
Dilatory  plea. 
Dilapidation, 
Diocese, 


584. 

466,  469. 

343. 

28. 

13,  15. 

232,  330. 

20. 

56,  357,  4X1! 

761,  779. 

609,  669. 

70. 

Direct ;  see  Consequence,  Damage, 
Damages, 
evidence,  224,  225. 

injuries,      482,  483,  491,  493. 

406,  (i05. 
Directing  verdict,  746. 

Directors  of  companies,  724, 

Directory  law,  7. 

Disability ;  see  Capacit}'. 

because  of  crime,       839,  840. 
to  marry,  670. 

plea  of,  761. 

suspends  prescription,       408. 
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Disnereement  of  jury,  747. 

Discimrge;    see    Obligation,    Ser- 
vant. 

of  bankrupt,  474. 

of  judgment,      381,  .617,  755. 

of  seaman,  581. 

of  surety,  205. 

Discipline  on  shipboard,  579. 

Discontinuance;  of  action,       73^, 

750,  751. 

of  highway,  3<)9. 

ouster,  608,  621,  630,  633. 
Discovery,  665,  666,  770,  778,  789. 
Discretion  ;  age  of,  687. 

control  of,  by  court,  438,  648, 

748. 

held  in  trust,  541. 

judicial,      648,  649,  657,  748, 

791. 
Discretionary  ;  duties.      638,  048, 

649,  707. 

remedies,  657,  791. 

Disease,  286, 814. 

Disentailing  deed,  413. 

Dishonor  oi  bills  and  notes,      201, 

202. 
Dismissal  of  action,  790. 

Disorderly,  814-810. 

Dispossession,  372. 

see  Ouster. 
Dispositive  facts,  171. 

Disseizin,  007,  632,  638,  654. 

Dissenters,  69. 

Distress  ;  port  of,  584. 

process  of,  distringas,         729, 

779,  851. 

property  exempt  from,      362. 

for  rent  and  services,         361, 

•     362,  637. 

wrongful,  remedies  for,      637, 

641. 

for  wrongs,         514,  621,  729. 
Distribution     of    intestate's     pro- 
perty, 462,  463,  470,  680. 
District;  administrative,  07. 

attorney,  89,  1 1 9. 

of  Columbia,  78,86,  120. 

Court  of  United  States,    1 1 8. 

dn;inage,  07. 

electoral,  44,  81,  88. 


Pn-ca. 

judicial,  1 18. 

Metropolitan,  67. 

sanitary,  67. 

school,  93. 

Disturbance,      609,  610,  032,  637, 

638. 

ofmeetinga,  515,518. 

Dividends  on  stock,  719,  720. 

Divisions  of  High  Court,  ll5. 

Divorce,  24,  673,  677. 

courts  and  actions,      24,  114, 

116,  669. 

Docketing  judgment,         381,  752. 

Doctor  and  Student,  29. 

Document,  s^^e  Instrument,  Title, 

Writing,  Written, 

constating,  721. 

production     and     inspection, 

665,  666,  709,  770. 

Documentary  evidence,    665,  666, 

767,  769,  770. 
Domesday  Book,  28. 

Domestic;  relations,  670. 

servants,  694. 

Domicile,  124,  125,  575,  675. 

Dominion,  see  Conversion,  Owner- 
ship. 
Door,  breaking,  511. 

Double ;  insurance,  269. 

possession,  198,  200* 

right  to  land,  303. 

system  of  rights,      19,  20,  23. 
uses  540 

Dower,  *    318,  328,  349,  453,  553^ 
631,  633,  034.  076,  677. 
Drainage,  07,  306,  368. 

Drunkenness,    514,  673,  706,  812, 

842. 
Dry  trust,  543. 

Duchies,  courts  of,  113« 

Duel,  828. 

Duke,  357. 

Duplicity,  765,  766. 

Duress,      215,  549,  072,  800,  824, 

^52.  855. 
Duty,  duties,      147-151,  478,  481, 

522. 
sec   Briilment,    Custom,   Cus- 
tomary,     Direct       injury. 
Easement,  Exceptions,  In- 
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yitation,  Negligence,  Nui- 
sance, Possessor,  Privileged 
communications,  Restora- 
tion, Statutory,  Wrong, 
and  particular  persons  and 
wrongs. 
afBrmative,  positive,  negative 

149,  482 
arrangement  of,  34n.  35  481 

482 
breach  of,  152,  177, 185.  191 

277,  491,  600 
complete  and  incomplete,  172 
as  consideration,  240 

correspondence  to  rights,  151 
154,  179,  290,  477,  497,  522 
554,  555,  601,  626 
to  inform  and  prosecute  crimes, 

817,  821 
as  to  dangerous  things,     485- 

490 
delegation  of,  699 

on  imports,  see  Customs, 
of  intention,       148,  477,  496 
joint  and  several,  157 

new,  action  on  case,  643 

overlapping,       481,  524,  554 
peremptory,  147, 482 

perfect,  imperfect,   156,    157 
186,  240,  480,  618,  675 
performance,  of,  240, 480, 520 
primary,  secondary,  33 

public,  private.  360,  706,  715 


"1  o 


of  reasonableness,       148^  191 

transfer  of,  164 

Dwelling  ]iouse,  511,  512, 516, 816 

825,  833,  834 

Earl,  59, 367 

Easement,         352,  359,  373,  518 

see  Highway,  Water, 

duties  corresponding,        497 

injuries  to,  294.  609 

Eavesdropping,  816, 842 

Ecclesiastical ;     corporations,  346 

714  725 

courts,       25,  26,  69,  99,'  113 

114,453,463,640,668,669 

723,  740,  741,  810,  811 

law,  24,  31,  36 


persons,  71, 827. 

Edict,  6, 17. 

Education,  54,  67,  684,  691. 

see  Schools. 

^ectment,         331,  634,  635,  763. 

Election ;    see    Creditor,    Officer, 

Vote. 

crimes  concerning.       90,  809. 

disseizin  by,       607,  632,  638. 

wife,  gift  or  dower,    677,  678. 

Electors,  presidential,  83. 

Electricity,  492,838. 

Eleemosynary  corporation,       715, 

725. 
Elegit,  376,  377,  757. 

Elisors.  .         743. 

Elizabeth,  statute  of,  fraud,     208. 
Eloigning  goods,  641. 

Emancipation,,  320, 684. 

Embezzlement,  833, 856. 

Emblements,     131,  134,  320,  332, 

333. 
Embracery,  819. 

Eminent  domain,      176,  320,  369, 

410,  508,  509. 
Emotionnl  insanity,  705. 

Etnpannelliug  jury,  745. 

Enabling  statute,  7,  433. 

Enclosure  of  commons,     355,  609. 
Endorsement,    258,  260,  415,  415. 

583. 
Enemy,      391,  557,  569,  674,  711, 

712,  807,  808. 
Enforcement,    of  judgments    etc., 

783,  786. 
English;    see    Bill,   Constitution, 
Government,     Language,     Re- 
ports. 
Engrossing,  822. 

Enlarging  statute,  7. 

Enlistment,  foreign,  805. 

Enrolment,  411, 437. 

see  Recording,  Registration. 
Enticement,      486,  499,  500,  680, 

681,  701,  780. 

Entireties,  tenancy  by,  676. 

Entry ;  to  abate  nuisance,        514. 

to  acquire  estate,        310, 311, 

332, 414. 432, 433, 442, 607, 62L 

by  animals,  489, 6051 
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forcible,  311, 513,  813. 

to  take  chattels,         513,  520, 

563. 

aa  tort,  607. 

writ  of,  630,  631. 

Equalization,  board  of,  91. 

Eouitable;   see  Defence,   Equity, 

Mortgage,  Remedies. 

adminbtration,  464,  548,  663. 
assets,  466, 467. 

assignment,        167-170,  175, 

415  523. 

liens,  380,  465,  538,  541!  542^ 

544,  549,  550,  552. 

rights,  property,      19,  20,  23, 

168, 169, 467,  532,  658,  676, 

680. 

waste,  329. 

wrongs,  179. 

Equities,  169,  170,  227,  258, 

259. 
Equity,  19,20,23,  110,  111] 

643. 
see  Chancery,  Equitable,  Pro- 

courts  of,'       25,26,  110.  Ill, 

116,  120,  464,  465,  656,  663, 

665,  691,  692,  708,  778. 

equality  is,  467. 

follows  law,  553. 

jurisdiction  of,   110,  111,  117, 

464,  465,  656,  663,  665,  669. 

of  redemption,  378,  379. 

of  statute,  9. 

Error ;  correction  of,        747,  749, 

783,  790. 
fundamental,  236. 

of  judgment,      184,  192,  707, 

709. 

see  Discretion,  Mistake. 

in  mandate,  510. 

writ  of,      753,  769,  791,  858. 

Escape,      710,  732,  756,  817,  825. 

Bacheat,    304,  315,  318,  322,  400, 

401. 
Escrow,  222. 

Escuage,  313, 316. 

Esquire,  358. 

Eloign,  728,  733. 

Estate,        299,  306-308,  324,  446. 


see  Freehold,   and  names  of 

estates. 
of  decedent,  see  Administra- 
tion, 
in  personalty,  372,  374. 

in  possession  and  expectancy, 

337. 
see     Particular    estate.     Re- 
mainder, Reversion, 
of  realm,  43. 

security,  created  for,  335. 

separate,  of  wife,       467,  680. 
several,  joint,  common,     336. 
Estoppel,    137-139,  204,  413,  428. 
act  valid  by,  212. 

agency  by,  588,  592. 

license,  to  revoke,  518. 

plea  of,  764. 

by  record,  137,  411,  413, 

616,  797. 
title  by,  418,  428. 

Estovers,  329,  332,  333,  355. 

Estrays,  398. 

Estreat,  841. 

Estrepment,  652. 

Evidence ;  135, 140, 186,  218,  220, 
221, 678,  746,  767,  797. 
see  Admission,  Confession, 
Deposition,      Document- 
ary,    Objection,     Proof, 
Witness,  Writing, 
amount  required,       707,  768, 

855. 
in  criminal  cases,       847,  849, 

855. 

direct  and  indirect,  225. 

procedure  as  to,  665,  666,  745, 

746,  748,  749,  754,  759,  769, 

780, 781. 
to  construe  writings,  224-228, 

436,  549. 

Examination  ;  of  bankrupt,     474. 

by  buyer,  421. 

preliminary,      119,  847,  851. 

of  witnesses  and  parties,    769, 

789. 

Exchange,  417,  428,  433. 

bill  of,  see  Bill,  Negotiable 

instrument, 
sales  at,  587. 


888 


IHDEZ. 


Exchequer ;  baron  of,        48,  105. 

Chamber,  court  of,    107.  114. 

cbancellor  ot,  53.  58. 

court  of,      104-106,  114,  731. 

equity  court  in.  111. 

office  of,  48,  63,  57. 

Exceptions :  to  answer,  780. 

hill  of,  754,  790,  791. 

lu  cleecis  4^o. 

to  duties,    482,  487,  495.  508, 

520,  521,  562, 

to  judfire's  rulings        748,  769. 

•'     ^  *  790. 

Excise  duties,  57,  S6,  822. 

Excommunicati(»n,    723,  740,  786. 

Ex  contractu ;  actions,       178,  638. 

obligations,  155. 

Exciis«able  homicide,  825. 

Ex  delicto;  actions,   178,  638,  640. 

obligations,        155,  249,  615. 
Execution ;  see  Acknowledgment, 
Attestation,  Delivery,  Mandate, 
Signature. 

civil  process,      381,  473,  755- 
758,793,785,791,797. 

of  criminal,  see  Death. 

lien  by,  381,  382,  757. 

property  exempt,  757. 

of  uses,  849,  540. 

Executive,  see  Departments,  Pow- 
er, Remedies. 

government,  50,  51,  85. 

officer,  see  Court,  Officer. 
Executor,  451, 452. 

yea  Personal  representative. 

de  son  tort.  454,  459. 

Executory ;    agreement   for    sale, 

415-417,  419. 

consideration,     240,  531,  532. 

contract,  531, 532. 

devise,  343. 

remainder,  340. 

Exemplary  damages,        504,  627. 
Ex  maleficio,  trust,  550. 

Exoneration,  equitable,  470. 

Expatriation,  125. 

Expediency,  15,  149,  521. 

Experience,  187. 

Expert  testimony,  768. 

Explosives,  crimes  by,  858. 


Ex  post  faeto  Iaw,  7. 

ExpuUiou  of  intruders,    200,  513, 

515. 

Extendi  faeias,  Extent,  757. 

Extension  of  time  to  perform,  534. 

Exterritoriality,  71:1 

Extortion,  820, 821. 

Extradition,  79, 846. 

Extrinsic  evidence,   224-228,  549. 

Fact;    see    Dispositive,   Finding, 

Issue,      Knowledge,      Mistake, 

Probative,     Proof,    Relevancy, 

Trial,  Triers. 

actual  and  constructive,    135. 

attorney  in,  586. 

contracts  implied  in,  245. 

error  of,  753. 

possession  is,  197. 

presumptions  of,  136. 

questions  of,        95,  139,  140. 

190,  745,  753,  758,774, 791*. 

states  of,  protected,    150, 151. 

Factor,  586,  587. 

Facultative  righto,    150, 153,  359, 

538,  541- 
Failure;  of  consideration,         215, 

221,  253. 
of  uses,  powers,  439. 

False;    see   imprisonment,  Judg- 
ment, News,  Pretenses,  Return, 
Venlict,  Weights. 
Fame,  bad,  842. 

Family,  40,  486,  802. 

Farm,  432. 

Father,  see  Parent. 
Fealty,       298,  300,  310,  317.  322. 
Fee ;  229,  324,  325,  439. 

base,  oonditional,  325. 

farm  rent,  362. 

knight's  313. 

simple,       324,  325,  338,  341, 

350  431. 

tail,    326,  330,  335,  41 1',  413! 

Feelings,     see     Mental     security. 

Mind. 

Fees,  97,  98,  710,  758,  821. 

Feigned  issue,  781,  789. 

Felony,  798, 807. 

see     Arrest,     Compounding, 

Misprision,  Wife. 
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accessories.  801, 802. 

effects,        401,  798,  807,  858. 
Fellow  servant,  see  Servant. 
Feme  ;  covert^  sole.  675. 

Fences  4-^Q 

Feoffment,  309,  310, 347, 428, 43li 

432,  440,  608. 
Ferry,  360. 

Feu,  feud,  299.  301,  443. 

Feudal;    burdens,    313-317,   322, 

323. 

courts,  304. 

system,  296,  298,  372. 

Fictions,      14, 136,  407,  787,  788. 
Fidei  commiamm,  347. 

Fidejussors,  785. 

Fiduciary  ;  relation,  206, 207, 546, 

596. 

trust,  543, 544. 

Fieri  facias,  757. 

Fight ;  see  Affray,  Prize  fight. 
Filrng  pleadings,  789. 

Finding ;  of  fecto,     781,  782,  789. 

lost  goods,  391,  397,  398,  514, 

644. 
Fine ;  for  alienation,  315, 317, 322, 

for  contempt,  776. 

to  king,  in  action,  727. 

of  land,  411,  413,   427,  640n. 

as  punishment,  839,  841. 

Fire,  488,  556,  557,  569,  574. 

stoppinir,  514. 

First ;  instance,  courts  of,         100. 

lord  of  treasury,  49,  53. 

purchaser,  446,  448. 

Fish,  royal,  396,  398. 

Fishing,  Fishery,      3r^9,  360.  364. 
Fitzherbert,  28,  29. 

Fixtures,  131,  832,  833. 

Fleta,  29. 

Floating  policy,  396. 

Flotsam,  269. 

Following  trust  property,         551. 
Force ;  see  Defence,  Forcible,  In- 
jury. 

element  in  law,  1,  3. 

Forcible ;  entry,       311,  613,  813. 

injury ;  see  Injury. 
Foreclosure,      162, 163,  378,  379, 

382,  663,  795, 


Foreign,  see  Alien,  Enlistment. 

attachment,  793. 

authority,  808. 

bills,  256, 262. 

judgments,  13, 15,  797, 

nations  and  affairs,  63, 66,  78, 

83,  84,  713,  805,  837. 

ports,  4. 

principal,  .58.9, 

shins  'iTS 

Forfeiture,         401  .^  403-405, 1>  ^1  *. 

for  wrongful  alienuaou,    401, 

712. 

for    breach    of   conditio! i    or 

custom,  162, 403. 

•       for  crime,     72,  319.  401,  40^, 

677,  798,  822,  839,  840,  857, 

858. 
of  franchises  and  grants,  163, 
661,  654,  655,  725. 
on  outlawry,  730. 

reUef  against,     162,  250,  251, 
378,  550,  661,  663. 
on  various  grounds,  346,  403, 

729. 
for  waste,  333,  403,  637. 

Forestalling,  822. 

Forest  courts,  113. 

Forgery,  816,  826. 

Forgetting,  187. 

Form :  of  action,       178,  179,  461, 
463,  464,  481,  628,  642,  643, 

777,  784,  787. 

of  bill  of  lading,  684. 

of  deeds,  425,439,440. 

defects  of,  748,  760. 

Formal  juristic  acU,  217, 218, 220, 

237. 
Formedon,  633. 

Former;  aquittal,  conviction,  853. 
recovery,  740. 

Fornication,  69,  286,  811. 

Forum,  705. 

Fortc?que,  29. 

Fortune  tellers,  816. 

Fountain  of  justice,  102. 

Franchise,  153,  368-360,  497. 

see     Disturbance,      Liberty, 

Vote, 
courts  of,  102. 
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grant  of,  56,  398,  414. 

surrender   and   forfeiture  of, 

163,  651,  725. 
taxes  on,  91. 

Frank ;  almoign,  319. 

marriage,  327. 

pledge,  63,  101. 

tenement,  see  Freehold. 
Fraud;  141,  204,  208,  614,  664, 
718. 
see  Breach  of  trust,  Misrepre- 
sentation, 
constructive,      135,  204,  209, 

664. 
on  creditors,  see  Fraudulent, 
in  criminal  law,         824,  829, 

834. 

effect  on  juristic  acts,  40,  204, 

212,    265,    268,  414,  561, 

688,    664,    672,  824,  829. 

other  effects,       204,  421,  472, 

549. 

in  elections^  809. 

evidence  of,  194,  209. 

by  infants,  687. 

prevention  of,  9,  663. 

remedies  for,      618,  642,  643. 

656,  664,  762.  763. 

Frauds,  statute  of,    2 1 9,  265,  41 5, 

431,   432,   434,   435.   534, 

547,  587. 

Fraudulent;  bankruptcy,        822. 

gifts  and  conveyance?.      205, 

209,  224,  475.  533.  561. 

intent,  182, 206-208, 832,  836. 

Free ;  see  Pass,  Fishery,  Socage, 

Speech,  Warren. 

alms,  319. 

bench,  677. 

on  board,  420. 

tenure,  313. 

Freedom  ;  see  Religion,  Speech. 

of  boroughs,  66. 

of  labor.  499.  693. 

Freehold,  313.  321,  323,  324,  330. 

331,    335,   341,   343,   3o0. 

540.  757. 
Freight,  568,  576,  581,  585. 

French  language,  27,  735. 

Frequenter  of  bawdy  house,     842. 


Fresh  suit,  397. 

Fruits,       131, 174,  288,  328.  332, 

333,  394.  418. 
Fund,        129, 130,  255,  527,  531, 

542,  651,  613. 
Fundamental  error,  236. 

Furniture,  133. 

Gn^e ;      see     Pledge,     Security, 

Wager. 
Gain  ;  loss  of,  right  to,    478,  479. 
Gaius,  18. 

Gambling,  243, 815,  816. 

Game,  359,  373,  399,  836. 


Games,  injuries  in. 
Goal,  see  Jail. 
Garnishment, 
Gavelkind, 
General ;  agent, 

appearance, 

assumpsit^ 

custom, 

demurrer, 

duty, 

issue. 


518. 

793. 

11,  319. 

588. 

734. 

646. 

10. 

760. 

149,  482,  484. 

762,  763,  765,  766, 

788,  853. 

jurisdiction,  courts  of,  99, 116. 

legacy,  450. 

lien,  380. 

personalty,  469. 

relief,  778, 788. 

statute,  6,  26. 

verdict,  747. 

warrant,  845. 

Gentleman,  358. 

Gift,  164,  166,  234,  239,  415,  450, 

678. 
deed  of, 
in  equity, 
martU  cautta, 
obligations  from, 
in  trust, 

void  as  to  creditors,    209,  466, 

467,  475,  533. 

to  wife,  682. 

Girl ;  see  Abduction,  Child,  En- 

ticement.  Rape,  Seduction. 
Glnnville,  28. 

Glebe,  70, 

Glossators,  20. 

Gloucester,  statute  of,  636. 


431,440. 

548. 

416. 

623. 
523,  546. 
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God  ;  see  Act,  Blasphemy,  Judg- 
ment. 
Gold  ;  see  Mine,  Treasure  trove. 
Grood ;  behavior,  841,  842. 

character,  839. 

oonside/ation,  241, 436. 

will,  129, 3«7. 

Goods,  134. 

see  Chattels,  Confusion. 

sold,  cLssumpsii  for,     646,  760. 
Government ;  see  Cabinet,  Execu- 
tive,   Local,    Sovereign,   State, 
States,  United  States. 

Aui^tin's  division.  3n. 

English,  47,  48,  52,  67. 

Governor,  88-90. 

Grace,  days  of,  257. 

Grand ;    see  Assize,   Jury,   List, 

Sale,  bill  of. 
Grant ;  administration  of,       453. 

deed  of,  432,  439,  440. 

illegal,  40,414. 

obligations  by,  529,  530. 

presumption  of,         406,  407. 

public,  40,  306,  307,  413,  414, 

608,  654,  720. 

of  rent,  361. 

Gratis  II,  25. 

Gratuitous  services,  193,  565. 

Grave,  violation  of,  812. 

Great ;  see  Charter,  Council,  Seal. 
Grievances,  redress  of,  43. 

Guaranty,  2f>4. 

Guardian,    56, 120,  541,  671,  682, 

687,  723,  890. 

of  insane  person,         56,  704. 

of  poor,  65. 

by  tenure,  314-317, 322, 323. 
Guest,  486, 574. 

Baheaa  eor}>u8,     56,  642,  649,  684, 

732,  775,  848. 
Hah^ndvvi,  425. 

Habere  facias,  756. 

Hale,  29. 

H  n  If  blood,        126,  447-449,  462. 
Hanging,  838, 

Harboring,  681, 801. 

Harbors,  conservators  of,  87. 

Hawkers,  814. 

Head,  of  corporation,  724. 


Paget. 

Headborough,  64. 

Health,  67, 814. 

Heari ng ;  in  damages,      752,  791. 

trial,  774,  779-781,  785. 

Hearsay,  186,  768,  769,  771. 

Heedlessness,  184. 

Heir,  442,  443,  446. 

see    Assignment     of    dower. 
Crown,  Descent,  Guardian- 
ship by  tenure. 
of  body,  325-328. 

bound  by  specialty,  250,  252, 

428,  429,  464. 
rights  of,    301,  302,  310,  392, 

442,  607,  652. 
use  of  word  in  deeds,         824, 

439. 

who  may  be,      126,  686,  71 1. 

Heirloom,  455. 

Hereditament,  296,  297,  300,  301, 

327, 349, 352,  361, 383, 406, 

432,  632. 
HereditaSf  165. 

Heresy,  810. 

Heriot,  322,404,621. 

High ;  see  Constable,  Sherifi^  Ste- 
ward, Treason. 
Court  of  Justice,  115. 

sea  4 

Highway,  364,  369,  424,  816! 

care  of,  67,  92,  369. 

cattle  in,,  370,  489,  514. 

defects  in  707. 

Hirer  of  land,  rights  of,  300,  301, 

331. 

Holding ;  in  mera,  559,  564. 

obligations  from,       517,  529, 

531.  550. 
over,  834,  ^eO. 

Holland's  arrangement  of  law,  35. 
Holograph  will,  449. 

Holy  orders,  71. 

Homage,    298,  300,  310,  317.  322. 
Home ;  department,  53,  88. 

port,  575. 

Homicide,  516,  517,  800,  807,  824. 
Honors,  56,  304. 

House ;  see  Bawdy,  Building,  Dis- 
orderly, Dwelling. 

of  Bishops,  Delegates,        71. 
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of  Commons, 
of  Lords, 
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44,  45. 
46,  51, 107, 
112.  115. 
of  fiepresentatives,         SI,  82, 

84,  88. 
Household,  rojal,  53. 

Hue  and  cry,  844. 

Hundred ;  63. 

court,  101. 

Hunting,  see  Game. 
Husband  ;  see  Ship,  Wife. 


killing  adulterer. 


828. 


relations  with  wife,  505,  512, 

670,674,682,683,688,712, 

767,768,802,815,825. 

rights  against  third  persons, 

512,651,680. 

rights  in  wife's  property,  443, 

462,    648,    553,  676,  679, 

680,  683. 
Hustings,  1 02. 

Hypothecation,  153,  377,  378, 380, 

461,  4r>6,  580. 
Ideas,  property  in,  384,  385. 

Identity,  124, 200. 

Idiot,  see  Insane  person. 
Ignorance,  see  Knowledge,  Law. 
Illegality ;    see    Agreement,   Con- 
dition, Grant,  Illicit,  Obligation, 
Vote. 
Illegitimate  child,  see  Bastard. 
Ill  fame;  see  Bawdy,  Disorderly, 

Security. 
Illicit  distilling,  822. 

Imagining  death  of  King,        806. 
Immoral  agreements,  242. 

Immovable    things ;    see     Land, 

Real  property. 
Imparlance,  736, 739. 

Impeachment,        .   107,  121,  707. 
Imperfect,  duty,  right ;  see  Duty, 

Bight. 
Implied ;  see  Condition,  Contract, 
Trust,  Warranty, 
powers,    see    Ageut,    United 
States. 
Import  duties,  see  Customs. 
Impossibility ;     see     Agreementfl^ 
Conditions. 

in  duties, obligations,  620,537. 


Impotence,  671* 

Imprisonment,  283, 497. 

for  debt  see    Arrest. 

for  crime,  839,  840. 

false,  497,  605,  606,  650,  704, 

828,  830. 
of  wife  by  husband,  675. 

Improvements,   compensation  for, 

650,  651. 
Imputation  of  conduct,     274,  688. 
luability,  see  Impossibility. 
In  banc,  728. 

Incest,  671,811. 

Inchoate,  duties  and  rights,      173, 

676. 

title  of  captors,  392. 

Incidence,  person  of,  149-161. 

Income  tax,  57,  86. 

Incomplete  duties  and  rights,  172. 

Inconvenience,  495, 520. 

Incorporeal ;  hereditaments,    300, 

301,  327,   349,  352,  361,  383, 

406,  432,  632. 

things,  32,  128, 129. 134,  300, 

301,  432,  609,  614. 

Incumbrances,    covenant   against, 

427. 
Indebitatus  asmmpint,        645,  760, 

763. 
Indecency,  282,  812,  815,  829. 
Indenture,  238, 649. 

Independent  contractor,    273,  694. 
Indians,  78,  81,  1250. 

Indictment,  844,  847,  851. 

Indifierent  person,  787. 

Indirect ;  see  Consequences,  Dam- 
age, Evidence. 
Indorsement,     258,  260,  416,  683. 
Inevitable  accident,  483. 

In&my,  Infamous,  839,  840,  858. 
Infant,  687. 

see      Child,      Guardianship^ 

Parent, 
actions  by  and  against,     408, 

688,  689. 
juristic  acts  of,  319,  670,  684^ 

687,  688,  694. 
property  of,       319,  687,  690, 

691. 
Infanticide,  827. 
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Infants'  relief  act,  687. 

Inferior;  courts,  12,  99,  648.  649, 

651. 

property  rights,  290,  292-294, 

299. 
Infeudation,  300. 

Information,  651,  655,  703. 

crime,         820,  844,  850,  851. 

in  rem,  655. 

taking,  785. 

Informer,  common,  530. 

Infringement;      see      Copyright, 

Patent,  Trademark. 
Inherence,  person  of,         149-151. 
Inheritance,  estates  of.  324. 

Injunction,  24,  636,  637,  659-661, 

723,  783. 

provisional,  783, 794. 

Injury,  see  Defence,  Direct,  Mali- 
cious, Tort,  Wrong. 

benefit  no  excuse  for,         521, 

801. 

civil.  177,  179.  600,  604. 

forcible,      482,  483,  493,  496, 

605,  729. 

irreparable,  660. 

permanent,  294. 

personal,  626,  660,  724. 

Jn  loco  parentis,  686,  694. 

in  mora,  559,  564. 

Inn,  517,  567.  573,  644.  816. 

of  court,  97. 

Innocence,  presumed,  855. 

Innocent ;  conveyance,     402,  608. 

mistake,  184,  189. 

use,  292. 

In  gross,  138. 

^personam;  see  Action.  Right. 
Inquest,  Inquisition,  315,  654,  773. 

850. 

coroner's.  61, 850. 

aa  to  damages,  752. 

of  office,  654. 

Inquiry,  writ  of,  752.  790. 

In  rem;  see  Action,  Information, 

Right. 
Insane  person,     56,  407,  514,  671, 

703. 
Insolvency,  471,  598,  599. 

Inspection ;  see  Discovery. 


tiird  by,  741. 

Instance;  court  in  admiralty,  112. 
courts  of  first,  100. 

Institutes,  20,  29,  32. 

Institution  of  clerks,  72. 

Instrument,  written,  see  Acknow- 
ledgement, Attestation,  Can- 
cellation, Construction,  Date, 
Delivery,  Document,  Evidence, 
Proof,  Reformation,  Signature, 
Stamps,  Writing,  Written, 
chattel,  theft  of,         134,  156, 

832,  833. 

Insult,  282-284,  513,  828. 

Insurance,  23,  267,  584. 

companies,  363. 

Intention ;  180. 

see  Fraudulent,  Juristic  act. 

Possession. 

in  crimes,  799,  800,  82:1. 

in  duties  and  wrongs,        148, 

482,  493,  496,  497,  627. 

Inleresse  termini,  332,  432. 

Interest ;  on  debts,  243,  244,  532. 

533. 
as  damages,  146,  625. 

insurable,  267. 

on  judgments,  758. 

license  coupled  with,  519,  592. 
maritime,  577. 

partners'  596. 

privilege  because  of,  505. 

public    in    ending  litigation, 

408. 
of  witnesses,  767. 

Interferences,  trifling,  521. 

Interior,  Secretary  of,  85. 

Interlocutory ;  see  Decree,  Judg- 
ment. 
Internal  revenue,  57. 

International ;  copyright,         385. 
law,  5,  31,  804,  805,  846. 

patents,  384. 

Interpleader,  560,  663. 

Interpretation,  13, 228. 

see  Construction. 

Interrogatories,  770, 776, 781, 789. 

to  accused  person,     847.  856. 

Intervention  in  actions,    666,  785. 

Intrusion,  607, 665. 
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Inventions,  129,  383,  414,  572. 
Inventory,  457,  465,  473. 

Investiture,  3(X). 

Investment  of  trust  funds,  545. 
Invitation,  duties  from,  485,  697. 
Involuntary ;  acts,  143. 

bankruptcy,  472. 

possessor,  duties  of,  495. 

I.  O.  U.,     •  256. 

Irish,  44,  54,  113. 

Irregularity ;  see  Mandata 
Irreparable  injury,  660. 

Irrigation,  10,  365. 

Island,  394. 

Channel,  of  Man,  113. 

Issue,         736,  737,  740,  749,  788. 

see  Feigned,  General,  Joinder. 

in  assize,  772,  773. 

of  fact,  law,       737,  740,  754, 

761,  779,  780. 

of  marriage,  670. 

Jactitation  of  marriage,  606,  009. 
Jail.  107,  756,  802,  839. 

Jeofails,  767,  857. 

Jeopardy,  twice  in,  799,  857,  858. 
Jetsam,  396. 

Jettison,  391. 

Joinder;  of  causes  of  action,    760, 

788. 

in  demurrer,  761. 

of  issue,  762,  854. 

Joint ;   see    Duty,    Estate,  Right, 
Wrong. 

debtors,  533. 

stock  company,  599,  716. 

Jointure,  349,  677. 

Judge ;  api)ointment  etc.,     84,  86, 

89 

bribery  of,  819,  820.' 

functions  of,  95, 740,  746, 769, 

851,  855. 

independence  of,  86. 

killing,  807. 

as  magistrate,  845. 

opinion  and  dicta  of,  13. 

order  of,  100. 

responsibility  of,  86,  707,  709, 

710. 

rulings,  errors,  of,      747-749, 

754,  769,  790. 


trial  by,       96,  781,  785,  789, 

854. 
Judgment,         464,  748,  750-752i 

789,  790. 
see  Arrest,  Confession,  Decree, 
Discharge,  Docketing,  Es- 
toppel,  Foreign,   Mandate, 
Merger,  Wife, 
in  action  in  rem,  796. 

action  on,  639,  672. 

amendment  of,  752. 

on  appeal,'  791. 

as  contract,  251. 

in  criminal  cases,       857,  858. 
debts,  obligations,  by,       251, 
459,  467,  522,  531,  615,  639. 

797. 
on  demurrer,  752. 

on  dilatory  plea,  761,  762. 
enforcement  of,  755,  791,  858. 
false,  writ  of,  755. 

final,  interlocutory,   751,  752, 

790. 
of  God,  741,  743. 

on  joint  wrong,  602. 

lieu,  381, 752. 

fwn  obit  ante  veredicto,        749, 

790. 
opening,  751. 

proceedings  before,  748,  857. 
against  property,  796. 

as  protection,  see  Mandate, 
relief  against,  662. 

by  referee,  789. 

roll,  752. 

in  special  proceeding,  627. 
suspending,  857. 

title  by,  411. 

without  trial.  750,  790. 

on  writ  of  error,  754. 

Judicature  act,  114,  787. 

Judicial ;  see  Notice,  Person,  ^jale. 
districts,  circuits,       102,  106, 

118,  120. 
legislation,  10,  13. 

power,  authoritv,     74,  80,  86, 

*113,  709,  710. 

proceedings   of  states,   credit 

to,  79. 

separation,  673. 
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writs, 
Judiciary;  act, 

independeDoe  ot, 
Julia  DUB,  edict  of. 
Jurat, 
Juridical;  persons, 

subdivisions  of  law, 


P«SM. 

729. 
117. 
86. 
17. 
771. 
122. 
31. 
Jurisconsults,  17,  18. 

Jurisdiction ;  see  Alieu,  Equit- 
able, Non-resident,  United 
States. 

acts,  within  or  without,     709, 

710. 
general,  limited,  courts  of,  99, 

116. 
of  nations ;    at  sea,  4. 

original,      appellate,     courts 
of,  99.  100. 

pleas  to,  761,  779,  853. 

of  pirates,  804,  805,  846. 

Juristic  act,  210. 

equities  attaching  to,         169, 

170,  227. 

inpais^  1^. 

Jurists,  opinions,  as  precedents,  15. 

Juror,    see    Bribery,     Challenge, 

Jury. 

liability  of,  709,819. 

may  question  witness,       769. 
qualifications  o^  95,  744, 

745. 
selection  of,  743-746. 

treatment  of,  746. 

withdrawing,  745. 

Jury ;  see  Charge,  Inquest,  Ver- 
dict. 

appeal  from,  791. 

assize,  772, 773. 

constitution  of,    95,  101,  743- 

745. 
demand  for,  762. 

in  equity,  781,  782,  787. 

grand,  847,  848,  850. 

inquire  for  county,    668,  773, 

849. 
on  motions,  758. 

polling,  747. 

sherirs,  752. 

special,  struck,         10,      743. 
in  special  proceedings,      774. 


trial  by,       95.  106,  743.  762, 
762,  773,  774, 780-782, 787, 

789,  854. 
withdrawing    question    from, 

746. 
Jus;  acerescendi,  159,  595. 

civile^  quirUium^  16,  18. 

gentium,  5.  18. 

in  re  alieno,  128n,  291,  352. 
personarum,  rerum,  32,  119. 
tertO,  201,  333,  562,  563. 

Justice.  3,  9,  15,  231. 

of  peace,  61,62,92,113, 

121.  844-846. 
police,  845. 

Justiciar,  47, 48. 

Justicies,  writs  of,  '    109. 

Justifiable  homicide,  824. 

Justification  ;  of  bail,        734,  792. 
plea  in,  762-764. 

Justinian,  20. 

Keeper ;  see  Peace,  8eaL 

of  king's  conscience^  47. 

Keeping  order,  515. 

Kent,  Commentaries^  30. 

Kidnapping,  830. 

Killing,  see  Homicide. 

trespassing  animals,  515. 

Kin,  Kinship,    126,  127,  447,  671, 

684,  802. 
see    Half    blood.     Next    of 
kin. 
King ;  see  Parens  Patriae,  State, 
actions ;  does  no  wrong ;  see 

State, 
not  co-owner,  39G. 

corporation  ;  never  dies,     39, 

714,  720. 
head  of  church,    69,  11 4)  725] 

808. 
feudal  lord,  40,  42,  306. 

judicial  powers,  102, 104, 108, 

109,  114. 
as  a  person,      89,  40,  80,  806, 

827. 

prerogative,     public    p«>wer8, 

37-44,  47,  55,  5G,  61,  396, 

453,  654,  725. 
King's ;  Bench,  104, 106, 114,  648, 

730,  7.U. 
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Court,  Council,       38,  46,  96, 
102-104.  108,  109. 
courts,         101-103,  306,  727. 
evidence,  852. 

household,  53. 

peace,  61. 

Knight,  315, 358. 

fee,  313. 

service,  see  Chivalry, 
of  shire,  42.  63. 

Knowledge,       186,  187,  768,  819. 
see  Law,  Notice, 
in  due  care.  189, 192, 194, 247. 
Lake,  364, 367. 

liand,  131,  296,  297. 

see    Charge,    Entry,     Occu- 
pancy,  Ileal    action,    Eeal 
property.  Water, 
adjacent  to  highway,  passing 
over,  370. 

attachment  of,  793. 

contracts  as  to,  219,  659. 

conversion  of,  614. 

covenants  running  with,  429. 
execution  against,  756.  757. 
expulsion   of    intruder   from, 

200,  513.  515. 
injuries  to,  289,  558,  607,  641. 
of  manor.  304,  305. 

possession  of,      197,  200,  520, 

558. 
taxtation  of,  57,  90. 

theft  of,  832. 

things  accusary  to,    131,  832, 

833. 
Landlord,  see  Letting,  Lord,  Re- 
versioner. 
Language.  27,  735,  777. 

see  Words. 
Lapse,  72,  451. 

of  time.  405,  725. 

Larceny ;  see  Theft, 
Lathes,  63. 

Latin,      >  735. 

LatUai,  731. 

Law;  see  Adjective,  Adminis- 
trative, American,  Attorney, 
Canon,  Codes,  Common,  Con- 
flict, Criminal,  Customary,  Ec- 
clesiastical, Expodfado,  Feudal, 


International,  Issue,  Jw,  Lex, 
Maritime,  Martial,  Mercantile, 
Military,  Municipal,  Natural, 
Persons,  Presumptions,  Probate, 
Reports,  Retroactive,  Roman, 
States,  Sumptuary,  Things,  Un- 
constitutiona!.  United  States, 
Unwritten,  Wager,  Written, 
arrangement,  divisions,  of,  22, 

26,  31. 
civil,  16,21. 

conclusions  of,  789. 

construction  of,  8,  9,  224. 
contracts  implied  in,  246. 
courts  of,  25. 

day,  377, 378. 

due  process  of,  79,  410. 

equal  protection  of,  79,  80. 
fusion  with  equity,  787. 

ignorance,  mistake,  of,      205, 

212,  799,  800. 

irrepealable,  3,  9. 

making  and  repeal  of,  3,  4,  6, 

8, 10-15,  16-20,  37-39,  43, 

45,  48,  80,  82,  88,  398. 

national  and  state,  26. 

nature  of,  1,  3,  5,  11,  22. 

principles  of,  14. 

questions  of,         95,  139,  140, 

190,  740,  746,  754.  791. 

remedy   at,   none  in    equity, 

658.  77^8. 

supreme,  74, 88. 

unjust  or  injurious,  3.  9. 

Lawyers.  17,  96,  586,  768. 

Lay ;  corporations,  715. 

days,  585. 

Lease,        219,  332,  432,  433,  437, 

438,  440. 
Leet,  court,  64,  306. 

Legacy,        91,  451,  461-464,  469, 

470,  529,  548. 
Legal ;   see   Advice,  Assignment, 
Fiction,     Relevancy,    Relation, 
Right,  Tender,  Wrong, 
person,  122. 

Legislation;  see  Law,  Legislature, 
judicial,  10. 

Xiegislative ;  see  Powers,  Proceed- 
ings. 
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permission^  488. 

Lpgisl « t  u  re,  605.  508.  509. 

of  states,  territories^       4,  10. 

17,  86,  88.  89,  92.  93,  120. 

410,  651. 
Legitininoy ;  see  Bustard. 
Lese  majesty,  809. 

Lessee,  300.  331.  583,  634. 

Letter  ;  see  Marque,  Patent. 

of  administration,      453.  454. 

rogatory,  770. 

Letting  and  hiring,  254. 

dangerous  things,  485. 

Levant  and  couchaut,  355. 

Levari  Jadas,  757. 

Levying  war,  807,  808. 

Lewedness,  812. 

LeZj  17. 

S&ri,^  221. 

loci,  220,672. 

Liability  ;  limitation  of,  see  Limi- 
tation. 

no  general  ground  of,        149. 
Libel ;  criminal,        813,  820,  830. 

pleading,  784,  785. 

tort,  284,  503,  606,  643. 

liberty;  see  Imprisonment. 

franchise,  courts  of.   102,  306. 

protection  of,        79,  410.  649. 

right  of.      28S,  497,  605,  649. 
lAberum    tenemenium;    see    Free- 
hold. 

plea  of,  764. 

License,  517,  534,  592. 

in  criminal  law,        814,  816, 

822. 

fees,  91. 

marriage,  672. 

to  seize,  418. 

Licensee,  duties  to,  485. 

Lien,  376,  795. 

see  Attachment,  Carrier, 
Charge,  Equitable,  Execu- 
tion, Factor,  Inn,  Judg- 
ment, Maritime,  Mechanics. 

on  bankrupt's  property.     473. 

common  law,  possessory.   377. 

,      ,      ,        379-382.  587. 
o'l  decedent  s  property,      459 

461.  464!  1 


on  ships,  578. 

Lieutenant;  Governor,  89. 

Lord,  60. 

Life,  122,  123. 

constitutional  protection,    79, 

410. 

estate,         324,  328,  343,  392. 

insurance,  266,  267. 

peers,  44.  46. 

right  to,  278. 

saving,  514. 

Ligan,  396. 

Light  and  air,  356.  357,  370. 

Limitation,         157,  240,  405-409, 

412.   616-618,  647,    664,    725. 

840. 

of  authority.  597. 

conditional,        164,  231,  376. 

estates,  words  of,       164.  3^9. 

of  liability,  572, 580, 582, 584. 
Limited  ;  companies,        599,  718. 

divorce,  673. 

jurisdiction,  99,  116. 

partnership,  594. 

property,  374. 

Lineal ;  see  Kin. 

heirs,  443. 

warranty,  428. 

Liquor ;  intoxicating,  67,  92,  822. 

saloons,  574, 816. 

Liquidated  claim,  531. 

Liquidation,      697,  598,  662,  725, 

726, 
Lib  penden^t,  170. 

List ;  grand,  tax,  90.  91. 

Literary  property,  384. 

Litis  cofUestatiOf  735. 

Littleton,  29. 

Livery,  302,  310,  315,  442. 

of  seizin,  309,  330,  332,  339, 
341,  349, 350, 402, 431-435. 

439,  440. 
Living;  ecclesiastical,  71. 

pledge,  377. 

Lloyd's  267. 

Loan  of  money,  255,  594. 

Local ;  actions,  795,  796. 

customs,  11,  408. 

government,  officers,     54,  59, 

91,  370. 
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taxes, 

67,  90. 

LocaHo  et  eonduetiOf 

254. 

Locke  King's  act. 

470. 

LoooiDotiveSy 

488 

Log  book, 

579. 

London  ;  city, 

44.66. 

courts,  112, 113, 115. 

Lord,         298,  299,  304,  307,  310, 

313-316,  632,  637. 

83C  Ciimpbeirs,  Manor,  Teu- 
turden's. 
Lordn  ;  estate  of  realm,  43. 

House  of,  see  House. 

Justices  of  Appeal,  111. 

spiritual,  temporal,  42. 

Lordship,  304. 

Loss  ;  see  Profit,  Services,  Time. 

in  insurance,  270,  271. 

Lottery,  8 1 6. 

Love  and  affection,  240. 

Lttcrum  cessans,  478. 

Luggage ;  see  Baggage. 
Lunatic ;  see  Insane  person. 
Machinery,  133. 

Magistrate,  119, 844-847. 

Magna  carta,  55. 

Maiming,  824, 828. 

Maiuprize,  652. 

Maintenance;  crime,        635,817. 

of  highways,  369. 

'   Males,  preference  of,         443,  444, 

446-448,  462. 
Malfeasance,  602. 

Malice,      184,  185,  502,  504,  827. 
Malicious ;  injuries,  497,  498,  627, 

643,  698,  707. 

mischief,  835. 

prosecution,  500,  606,  643. 
Malum  in  se,  prohibitum,  177,  800. 
Malversation  in  office,  821. 

see  Office. 
Man,  feudal  meaning,  298. 

Manager  of  company,  724. 

Managing  owner,  579. 

Mandamus,  648, 775. 

Mandate;  bailment,  254. 

of  court,  510,606,775. 

Manor;      64,  71,  304,  308,  355, 

362. 

courts  of,  102,  305,  632. 


customs  of,         821,  322,  331, 

403,  691. 

easements  in,  353,  354. 

franchises.  359, 398. 

in  United  States,         92.  323. 
Manslaughter,  826, 828. 

Manufacturing    without     license, 

822. 
Mariners,  see  Seamen. 
Marine  insurance,      .23,  266,  268, 

270. 
Maritime  ;  contracts,        667,  668. 

interest,  577. 

law,  24,  266,  575,  579 

liens,  382,  576-578,  681,  582, 

615.  786. 
Market ;  418,  822. 

courts,  113. 

price,  247. 

Marque,  letter  of,  79,  392. 

Marquis,  357. 

Marriag*',  218, 669. 

see  Jactitation,  Settlement. 

broknge,  243. 

as  consideration,        219,  221, 

239,  678. 

contract  for,  669,  671. 

frank,  327. 

law  governing,  24,  672. 

lord's  right  of.  315,  318. 

of  parents  of  bastard,        1 23. 

as  part  performance,  221. 

revokes  will,  450. 

Married  woman  ;  see  Wife. 
Marshal ;  executive  officer  as,   96. 

Lord  High,  53. 

United  States,  1 19. 

Marshatsea,  113. 

Marshaling  assets,    468,  599,  663. 
Martial  law,  25. 

Mass,  sale  of  part  of,  419. 

Master,      198;  200,  500,  501,  512, 
572,  694-697,  701,  825.  827. 

in  Chancerjr,        95,  780,  782. 

of  corporation,  724. 

parent  as,  685. 

ofRollsk  111. 

of  ship,       577,579-581,583. 

584. 
Mate,  of  ship,  579,  584. 
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Pnges. 

MatrirooDial  causes,  669* 

Maxims  of  equity,  658. 

Mayhem,  828. 

Mayor.  66.  93,  845. 

Measu  re ;  see  Dn  mngcs,  We  igh  t . 
Mechanic's  lien,  882. 

Medley,  chance,  825. 

Meeting;  of  creditors,       472,  473. 

of  corporation,  686,  724. 

disturbance  of,  5 1 5,  8 1 3. 

of  minds,  2o3,  236. 

town,  township,  92. 

vestry,  71. 

Menial  servants,  604. 

Metis  rea,  799. 

Mental,  security,  snflferinp,       280. 

483,  604,  605,  627. 

states,  see  Mind. 
Mercantile ;  agencies,  506. 

customs,  law,  10,  22. 

Merchant,  statute,     376,  377,  757. 
Merchantable  quality,  247. 

Mere ;  right,  302,  332,  443. 

writ  of  right,  632. 

Merger;  of  conspiracy,  823. 

of  estates,  322,  335,  433, 434. 

of  obligations,  actions,      535, 

616,  797. 
Meritorious;  consideration,     241. 

obligation,  525. 

Merits ;  judgment  oo,  761. 

plea  to,  762. 

Mesne ;  lord,  299,  307.  323. 

process,  729-731. 

profiu,  630,  635. 

writ  of,  637. 

Messuage,  133. 

Metropolitan,  see  Archbishop. 

District,  67. 

Middlesex,  bill  of,  731. 

Military;  law,  courts,    25,  31,  36. 

tenures ;  see  Chivalry. 
Militia,  69,  60,  80.  84,  90. 

Mind,  states  of,     5,  142,  180,  183, 

•  189,  191,  806. 

see  Mental. 
Minds,  meeting  of,  233,  236. 

Mines,  131,  368,  397,  656. 

Mi nister ;  see  Am bassador,  Clergy. 
Ministerial  authority,  see  Power. 


Pngiw. 

Ministry ;  see  Cabinet. 
Minor  ;  see  Child,  Infant. 

courts,  113,  120. 

Mirrour  aux  JuslieeSf  29. 

Mischief,  9. 8:i5. 

Misconduct,  see  Office. 

charges  of,  280. 

MisdeliveVy,  545,  612. 

Misdemeanor,    51 1 ,  61 2,  798,  802, 

817,  825,  839,  856. 
Misfeasance,  602.  644. 

Misprision,  809, 821. 

Misrepresentation,     204,  217,  501, 

600,  614,  834. 

by  infant,  ^y^'i  • 

Mistake;  see  Accident,  Amend- 
ment, Error,  Fundamental  error. 
Law,  Reformation. 

in  confessions,  852.  855. 

in  criminal  law.         799,  832. 

effect,         212,  225,  414,  549. 

money  paid  by,  212. 

in  records,  753. 

relief  against  in  equity,     212, 

213,  663. 

in  unreasonable  conduct,  184, 

189. 
Mitigation  of  damages,  626. 

Mittimus,  847, 858. 

Mixed ;  actions,  623. 

goods ;  see  Confusion. 

questions,  law  and  fact,  140. 
Modality,  231. 

Mode^jtinus,  1 8. 

Modus,  72, 171,  418. 

Money,  134,  614. 

see  Deposit,  Loan,  Tender. 

as  baggage,  573. 

coining,  56,  78,  79. 

conversion  of,  614. 

counterfeiting,  807,  809. 

execution  for,  756,  757. 

paid,  had  and  received,     646, 

647,  760. 

payment  of,       221,  247,  528, 

536. 

proximate  consequences  of  loss 
of,  146. 

right  to  recover,        212,  215, 

627,  628. 
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Vagen. 

Mouition, 

784,  786. 

Monk, 

122. 

Monopoly, 

358,  359. 

Mondrans  de  droit. 

658. 

Monlh, 

232,  334. 

Moral  duties, 

240,  480. 

Morality,  crimes  against,         811. 
Mori  d' ancestor f  631. 

Mortcrnjre,  133.  377,  381,  435,  550, 
651,  663,  832. 

Hssuinptiou  of,  528. 

equitable,  539,  549. 

by  factor,  5.S6. 

of  ship,  576. 

Mortmiiin,  34C,  722. 

Mortuary,  404. 

Moiher,  074,685,686,690. 

Motion,  758, 759. 

see  Arrest,  New  trial,  Non- 
suit, Repleader. 

to  dismiss  case,  790. 

for  judgment,  790. 

to  reject  report,  verdicty    783, 

790. 
Motive,  181, 182,  500,  509. 

Multiplicity  of  suits,  660. 

Municipal ;  corporations,     65.  67, 

713,715,716. 

councils,  66, 67. 

law,  2. 

Murder,  682,  798,  826,  827. 

Mutilation,  824,  828,  840. 

Mutiny  act,  56n. 

Mutual ;  insurance,  267. 

promises,  239. 

Naked,  see  Bare. 
Name  ;  of  case,  28. 

of  corporation,  72 1 . 

of  person,  123,  124,  67 "). 

of  statute,  26. 

trade,  tirm,         385»  387,  595. 
National,   see   Constitution,    Law, 

United  States. 
Nationality;  of  persons,     78,  116, 

117,  125,  675. 

of  ships. 
Nature;  crime  againsty  811. 

guardian  by,  690. 

law  of,  19. 

Naiura  Brcuium,  28. 


Natural ;  consequences,    144-146, 

181,  182,  184,  273. 

easements,  353, 354. 

increase,  144. 

law,  19. 

possession,  198. 

wse,  366.  367,  488. 

Naturalization,  78,  125,  712. 

Naval,  courts,  law,  25,  36. 

Navigable  water ;  see  Sea,  Water. 
Navigation.  364,  582. 

Navy,  25.  36,  56, 78, 80,  84^85,  90. 
Necessjuies,  676, 684. 

Necessary  consequences,  181,  182. 
Ne  exeat,  writ,  784,  792. 

Negligence,  183,  190. 

j»ee  Contributory,  Degrees, 

in  conversion,  612. 

in  crimes,  821,  826.  828. 

duties  as  to,       190,  191.  ^82- 
484,  490,  493,  494. 

cvi'lence  of  fraud,      194,  207. 

in  fraud,  207. 

ignorance  by,  186. 

limitation  of  liability  for,  570. 

presumptions  as  to,    196,  490. 

question  of  law  or  fact,      140, 

141. 

wrongs  by,         642,  643,  710, 

826,  828. 

Negotiable  instruments,    134,  255, 

415,  535,  583,  832,  833. 

warranty  on  sale  of,  425. 

Negotiorum  gestor,  525. 

Ne  injude  vexes,  637. 

Neutrals,  Neutrality,         805,  806. 
New ;  assignment,  765. 

cases  and  rules  of  law,        14.. 

customs.  10. 

trial,  661,  743,  749,  769,  790, 

799,  857. 
News,  Newspapers,  504,  505,  814. 
Next ;  friend,  iy>^S. 

of  kin,        453,462-464,470. 
Nil  dd>et,  plea, '  762,  763. 

Nisi  priua,  106,  744,  745. 

No  assets,  plea,  460. 

Noble,  Nobility,     43,  46.  79,  357, 

358  444 
Noise,  28?,  289,  816!  820* 
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Nominal  damages,     280,  478,  625. 

626. 
Nonage,  see  Age,  Infant. 
Non  asmmpsit,  plea,  763. 

JVo?i  cepit,  plea,  763. 

Non    compos    mentis,    see    Inif.Mne 

person. 
Nonconformists,  CO. 

Non  definei,  plea,  762.  7()3. 

Non  td  i actum,  plea,  762. 

Non  tut  inventus,  return,    730,  731, 

756. 
Noiifensjince,  602. 

Noyi   obstante  veredicto,  jiiH«rment, 

749.  790. 
Non  resident,  796. 

Ni)n  specitic  things,  sale  of,      419. 
Nonsuit,  750.  751,  790. 

Normal ;  see  Person,  Property. 
Norman  ;  see  Conquest,  French. 
Note ;  premium,  261. 

promissory,    see    Promissory 
note. 
Not  guilty,  plea.        763.  852-854. 
Notice;    of   unimars    dispoBition, 

490. 

ofafpeai.  791. 

of  appearance,  788. 

of  assign  ment,  1 69. 

of  attachment,  793. 

by  carrier,  570. 

of  defence,  763. 

of  delivery,  563. 

to  take  depositions,  770. 

of  dishonor,  262. 

judicial,  6,  7n,  30,  225. 

meaning,  constructive,       186. 

to  produce  documents,       769, 

770. 

to  terminate  tenancy,        334. 
Noting  for  protest,  262. 

N"V;ition,  635,  597. 

Novel  disseizin,  632. 

Novel?,  20. 

Nomis  actus  interveniem,  418. 

Nudum  pactum,  252. 

Nuisance,  486,  509,  636,  643.  660. 

abatement,         494,  495,  513. 

515,619. 

public,  609,  619,  815. 


Nullification,  76. 

Nuncupative  will,  449. 

Nul  disseizin,  tort,  del  record,    762. 

Nursery  plants,  121. 

Nurture,  gunrdian  for,  690. 

Oath,  poor  debtor's,  756. 

Object  of  right,  152. 

Objections  to  evidence,  769. 

Obligations,       155.  178,  179.  251. 

522.  524,  538.  54T,  705. 

IVom  contracLs  lo5,  178,  179, 

248,  522,  527,  529,  646. 

ex  dtlieto,   155,  249,  r;30,  615. 

from  other  sources,    247,  522, 

523,  524,  527,  530,  536,  550, 

555,  646,  687. 

in  trusts,    523,  527,  646,  687. 

Obstructing  officer  or  process,  816, 

821,  824,  825,  827. 
Occupancy,  391. 

Occupation ;    see  Business,   Occu- 
pancy, Trade. 
Offer.  233. 

Office ;  see  Inquest,  Irish,  Officer, 
Scotch. 

commi.«sion,  52. 

conditions  nttnched  to,       163. 
grant  by  entry  414. 

misconduct  in,      67,  285,  821, 

849. 
as  property,  327,  357. 

Officer;  sou  Certiorari,  Corp<)ra- 
lion,  Courts,  Escape,  Govern- 
ment, Local,  Mandamus,  Man- 
dale,  Pence,  Powers,  Quo  war- 
rauio,  School,  Service,  States. 
United  States,  and  names  of 
particular  officers  and  munici- 
palities. 

crimes  relating  to,     816,  819, 
821,  824,  825,  827,  844. 
de  facto,  708. 

duties  ;  actions  acrainst,       67, 
360,510,648,706,707.710. 
killin^r  by,  «24,  825. 

misconduct  by,    67,  285,  821, 

849. 

presentment  of,  849. 

j)tiblic,  as  agents,       709,  715. 

Omission,  142,  205,  605. 
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wrongful ;  duties  as  to,     482, 

484,  643,  828. 

Open;  lewedness,  812. 

policy,  269. 

Opening ;  case,  745. 

judgment,  751. 

Operative  words,      425,  428,  432- 

435,  437.  440. 

Opinion  ;  authority,       13,  15,  17. 

evidence,  768. 

of  juryman,  13. 

of  judge,  745. 

verdict  subject  to,  747. 

Oppression,  821. 

Oral,  see  Parol. 

Orator,  777. 

On  leal,  741.  743.  854. 

Order ;  in  council,  49,  57. 

of  court  or  judge,       100,  653, 

758,759,776,791.. 

final,  627, 774-776. 

element  in  law,  1. 

to  show  cause,    653,  750,  759, 

774-776. 

as  written  law,  6. 

Orders,  holy,  71. 

Ordinance,  6.  370. 

Ordinary ;     see    Bishop,    Words, 

meaning. 

care,  195. 

revenue,  42,  57. 

use  of  property,         488,  499, 

521,  556. 
Ordinary's  court.  120. 

Original ;    see    Jurisdiction,   Pro- 
cess, Writ. 
Orphans'  court,  120. 

Ought,  meaning  of,  186. 

Ouster,      302,  303,  310,  311,  332, 

392,  406,  607. 
from  advowson,  610. 

by  cotenant,  336. 

kinds,  607. 

none  of,  king,  state,  654. 

from  personal  propertv,  332, 

372,       608. 
in  by  tortious  conveyance, 

401,  402. 
0u9terlcmain^  3 1 5. 

Outer  door,  breaking,  511. 


Outlawry,  723,  730,  851,  858. 

of  claims,  see  Limitation. 
Over  insurance,  269. 

Overlapping,  crimes,  798. 

duties,  524.  535,  554. 

Overruling  decisions,  12. 

Overseers  of  poor,  65. 

Overt  act,  806. 

Owner ;  see  Ownership,  Riparinn. 

managing.  579. 

liability  for  nuisance,        494. 

possession  by,  199,  201. 

Ownership,  20,  288,  292, 325, 372. 

see    Chattels,     Co-ownership, 
Equitable,  Highway,  Water. 

accessory  rights  to,  291. 

burdens  on,  291. 

fragments  of,  290. 

of  land,  306,  323. 

relation  to  posses^^ion,        198, 
199,  201,  288.  289. 

things  incapable  of,  294,  374. 
Oyer,  736,  739. 

and  Terminer,  courts  of,  107. 
Package,  breaking  by  bailee,  831. 
Pact,  237. 

Palace  court,  113. 

Palatine  counties,  113. 

Pandects,  20. 

Panel,  743-745. 

Pnpinian,  18. 

Paraphernalia,  462, 469. 

Paravail,  tenant,  307. 

Parceners,  see  Coparcenors, 
Pardon.  840.  843,  854. 

Parens  patriae,    56,  691,  703,  725. 
Parent,  684-686. 

see  Desertion, 

coercion  by,  no  excuse,     689. 

consent  to  child's    marrinire. 

671, 

custody  of  child.  651, 674, 684. 

defence  of  and  by  child,    512, 

825. 

guardian,  when  is,  690. 

infant  ns,  688. 

killing  debaucher  of  daughter, 

828. 

responsibility  for  child's  con- 
duct, 688. 
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resalting  trnBt,  none  for,  648. 
Paris,  treaty  of,  392  n. 

Parish,  64,  65,  70,  92. 

Park,  franchise  of,  359. 

Parliament,       2,  4,  43,  60,  51.  63, 

410,  509,  651. 
Parol ;  acts,  pleadings,  237. 

evidence,  226,  436,  549,  767. 
Parricide,  827. 

Parson,  70. 

Part;  payment,  616. 

performance,  221. 

Particular ;  see  Average,  Custom. 

estates,  338, 341. 

Partition,  337,  374,  428,  433,  634. 
Partnership,      335,  387,  576,  593, 

662. 
Party ;  to  actions  generally,     117, 

178,  293,  627. 

to  actions  in  equity,  464,  777, 

782. 

to  actions  in  rem,      666,  785. 

examination  of,  789. 

to  juristic  acts,  21 1,  523. 

political,  51, 83. 

to  special  proceedings,       628. 

witnesses,  trial  by,    767,  768. 

770, 
Passage;    over  land  adjacent  to 

highway.  370. 

Passenger,  578,  579,  582. 

Pasture,  common  of,  354,  355. 
Patent;    grant  by,  413,  414. 

infringement,  remedies,     116, 

383,  656,  660. 

righU,        358,  383,  387,  414, 

415,  497,  610. 
Panlus,  18. 

Paupers,  54,  65,  89,  92,  694,  814. 
Pawn  254^  373,  380,  676,  832. 
Pawnbroker,  380. 

Payment,  218,  421,  535,  616,  625. 

see  Administration,  Bank- 
ruptcy, Money. 

appropriation  of,  537. 

charged  on  land,        362,  466. 

as  a  condition,  421. 

into  court,  536. 

plea  of,  762,  763. 

suspension  of,  472. 


Peace ;  see  Breach,  Justice,  8ecu* 
rity. 

with  foreign  nations,     56,  78. 

kin^r's.  public,      61, 102,  119. 

officers,  keepers,  of,       69,  61, 

64,  91,  92,  102,  119,  512, 

844. 

Peculiars,  court  of,  114. 

Pecuniary ;  causes,  669. 

condition,  right  of,    476,  614, 

626. 

duties  corresponding  to  right, 

497,  501,  506,  701,  702. 

legacy,  450. 

loss,  damage,     280,  476,  478. 

Peddlars,  814. 

Peers.  44,  46,  52,  305. 

trial  by,  108,  743. 

Penal ;  see  Bond,  Penalty. 

action,  531, 647. 

statute,  9. 

Penalty  ;  quagi  wrong,  for,       630. 

relief  against,     250,  251,  550, 

661,  663. 

Penitentiary,  839. 

Pension,  363. 

People,  sovereignty  of,  3. 

Peremptory ;  see  Challenge,  Man- 

damtu, 

duty,  147, 482. 

Performance ;  see  Part,  Specific. 

of  conditions,  161,  162. 

of  contracts,  obligations,   524, 

635. 

of  duty,  gains  from,  480. 

Perjury,  818, 819. 

Permissive ;  rights,  150,  288,  290, 

616. 
Perpetuation  of  testimony,       665, 

666. 
Perpetuities,  344, 553. 

Per  quod,  626,  701. 

Person,  122,  128, 173.  693. 

see  Age,  Artificial,  Ecclesias- 
tical.  Incidence,  Inherence, 
Personal,  Personality,  Per- 
sons, 
disorderly,  814. 

indecent  exposure  of,  812, 815. 
on  land,   injury  to,  289. 
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normal  and  abnormal,  32,  35, 

36,  211,  701. 
of  others,  rights  in,  280. 

replevin  of,  641. 

theft  from,  833. 

triiiing   interferences  with, 

521. 
unborn  child  is,         122,  824. 
Personal,     see    Injury,     Liberty, 
Services,  Security. 

actions,      619,  628.  629,  638. 

estates,  332,  377,  608. 

property,      24,  292,  296,  297, 

332,  349,  372,  274,  400,  415, 

453,  455,  469. 

relation,  feudal,         298,  307. 

representative,   165,  174,  219, 

453-467,  470,  631,  682,  691, 

723. 

service  of  summons,  788. 

things,  297. 

Personality,  in  succession,         165, 

166. 

Personating  officer,  821. 

Persons,  law,  rights,  of,        32,  34. 

Petition  ;  in  equity,  110,  777. 

to  government,      40,  79,  119. 

in  legal  proceedings,         773, 

776,  785,  788. 
in  lunacy,  703. 

for  redress,  privileged,  506. 
of  right,  40,55,119,653. 
for  statutes,  43. 

Petitory  actions,        629,  630,  633, 

666. 
Petty  Sessions,  62,  113. 

Philosophy,  Greek,  19. 

Pie  Poudre,  court  of,  1 13. 

PignuHf  254. 

Pillory,  840. 

Pilot,  581. 

Pipe  rolls,  28. 

Piracy  ;  crime,    78,  569,  804,  839. 
infringement,  610. 

Piscary,  355. 

Place ;  law  of,  220,  221,  672. 

possession  of,     200,  515,  520, 

563. 
Plaint,  103,  730,  731. 

Play,  384, 518. 
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Plea ;  at  common  law,      736,  737, 

761-766. 

of  crown  ;  common,     61,  102. 

in  criminal  cases,       851,  853. 

in  equity,  779,  780. 

Pleading,  Pleadings,  760. 

in  admiralty,  783,  785. 

affidavit,  use  as,  771. 

in  assizes,  772,  773. 

at  common  law,  735,  739,  760. 

in  criniinnl  cases,       851-854. 

in  ecclesiastical,  prolmte, 
courts,  785. 

in  equity,  777,  779,  780. 

judgment  on,  790. 

under  modem  practice,      788, 

789. 

over,  749,  765,  790. 

in  replevin,  766. 

in  special  proceedings,       773, 

774. 
Plebieitum,  17. 

Pledge;  in  actions;  for  prosecu- 
tion, 727,  729,  735. 

of  chattels,         254,  373,  380, 

576,  686,  832. 

dead,  see  Mortgage. 

living,  377. 

of  ship,  576. 

Poaching,  836. 

Pocket  picking,  833. 

Policy  ;  of  insurance,        113,  268, 

269. 

principles  of,  14. 

public,  243. 

Police;  of  cities,  towns,  cfe.,    66,  93. 

of  counties,  69,  60,  92. 

courts,  121. 

judges,  magistrates,  845. 

powers,  67,  92,  119. 

regulations,  814. 

Policemen,  66. 

Political ;  crimes,  846. 

parties,  51, 83. 

rights,  711, 839. 

Pollicitation,  233. 

Polling  jury,  747. 

Pollution  of  waters,  366,  367. 

Polygamy,  670, 811. 

Pond,  366. 
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Pane,  writ,  632,  729, 

Poor,  see  Oath,  Overseer,  Pauper, 
law  board,  54,  65. 

Pope,  21,  25,  69,  114,  808. 

Popular  courts,  101,  109, 114.  727. 
Port,  4.  575,  584. 

Posse  comitcUfuSf  60,  711,  816. 

Possession,  197. 

see  Abandonment,  Adverse, 
Agent,  Animal,  Bailment, 
Conversion,  Detention,  De- 
tinue, Easement/  £n(ry. 
Estate,  Lading,  bill,  Land, 
Lien,  Nuisance,  Ouster, 
Ownership,  Possessory,  Pre- 
carious, Real  actiou)  Re- 
g levin.  Restoration,  Seizin, 
arvant.  Ship,  Theft,  Thing, 
dangerous, 
action  to  recover,  659. 

of  burglars'  tools,  815. 

constructive,  presumptions  of, 

135,  198,  199. 
of  counterfeit  money,  809. 
defence  of,  512,  513,  825. 

double,  198,  200,  293.. 

duties  relating  to,      483,  497, 
514,  519,  554,  558-561. 
as  evidence  of  right,  201,  562. 
of  highways,  369. 

of  hirer  of  land,         300,301, 

331,  332,  634. 
injuries  to,  action  for,        293, 

294,  406. 
notice  from,  186. 

of  place,  receptacle,  200,  515, 

620,  563,  831. 
quasi  ;  of  rights,  202,  406. 
retaking,  513. 

retention  by  seller,  421. 

rightful  or  wrongful,  199,  519, 
520,558,560,561,613. 
right  of,     197,  199,  201,  292, 
293,  373,  374,    380.    519, 

520,  561. 
Possessory ;  see  Assize,  Lien. 

action,  629.  633,  666. 

Possibilities,      172,  175,  176,  338, 

341,  434,  443. 
Potitea,  lAl, 


Postmaster  General,  57,  85. 

Post  office,  57,  78. 

Postponement  of  trial,      745,  748. 
Power ;    see   Authority,  Judicial, 
Possession,  Ultra  vires. 

of  appointment,         153,  438. 
439,  466,  467,  469,  541. 

of  attorney,  586,  719. 

of  county,  60,  711,  816. 

executive,  admin  istrati  ve,  min- 
isterial, 55,  56,  80,  85, 

709. 

is  facultative  right,  153. 

as  franchise,  359. 

held  in  trust,     438,  439,  54  i. 

legislative,  80, 433. 

purchasing,  see  Value. 
Praecipe,  630. 

Praemunire^  808. 

Praetor ^  17. 

Praise  of  one's  own  wares,        607. 
Precarious  possession,       201,  373, 

519,  558.  559,  563. 
Precautions,  taking,  192.  484,  644. 
Precedents,  11,  15,  17. 

Precontract  to  marry,  671. 

Preference ;  among  creditors,   458, 

467,  471,  473,  475. 

descent  to  purchase,  389. 

joint  to  common  rights,     160. 

of  males,     443.  444,  446-448, 

462. 
Prejudice,  184,  189. 

Preliminary ;  examination,     119, 

847.  851. 

proof,  735,  738. 

Premier,  49, 85. 

Premises,  425. 

See  Entry,  Land,  Letting. 
Prerogative,        55,  102,  396,  39a 

courts,  120. 

writs,  647. 

Prescription,      104,  609,  621,  627, 

720. 
Presentment  by  grand  jury,     844, 

848-850. 
President,  82,  85,  94,  827. 

Press,  freedom  of,  79,  605. 

Pressing  to  death,  852. 

Presumptions,  136,  139. 
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Pretenses,  false,  834. 

Preventative  remedies,  624. 

Prevention  ;  of  crimes,     514,  825, 

841. 

of  damage,  514. 

of  fraud,  in  equity,        9,  663. 

of  multiplicity  of  suits,      660. 

of  wrongs,  24,  624. 

Price,  247,  417,  421. 

Priest,  70, 71. 

Primary ;  duties  and  rights,       33. 

evidence,  769. 

Primate,  69. 

JPrima  vestura,  131. 

Prime  minister,  49,  85. 

Primer  seizin,  314,  317,  322. 

Primogeniture,  443,  446-448,  462. 
Prince,  41, 358. 

Principal,  see  Agent. 

in  crime,  801,  816,  817, 

822,  827,  829. 
Principles  of  law,  14. 

Prison,  802,  817,  839. 

Prisoner,  825,  847,  851,  856. 

Privacy,  right  of,  282,  497. 

Private ;  see  Right,  Writs. 

courts,        101-103,  109,  304, 

359,  623,  727. 

duties,  of  officers,       706,  715. 

international  law,  5. 

law,  31, 35. 

property,  taking,  see  Emi- 
nent domain. 

relations,  wrongs,   Black- 
stone,  34. 
Privateers,                                 391. 
Privilege,                        6,  55,  359. 

of  citizens,  79. 

of  members  of  l^islature<>,  45, 

46,  82,  89. 
Privileged  communications,      504, 

768,  831. 
Privity,  137,  138,  166,  768. 

Privy  Council,      49,  50,  112,  114. 
Prize ;  courts,  112,  118,  785. 

fight,  517, 813. 

of  war,  see  Capture. 
Probable ;  cause,       502,  847,  849. 

consequences,      144-146,  181, 

182,  184. 


Probate ;  courts  of,       25,  26,  114, 

116, 120, 453, 465, 691,  692,  785. 

law  24. 

of  will,  114,  451,  669! 

Probative  facts,  135,  767. 

Procedendo,  writ,  648. 

Procedure ;  in  admiralty,         784. 

authority  to  regulate,  98. 

criminal,  843. 

at  common  law,         727,  735- 

740,  748-753. 
in  ecclesiastical  and  pro- 
bate courts,    752,  753,  785. 
in  equity.  111,  777,  779- 

784. 
in  King's  courts,  103. 

modern,  787. 

in    popular   and   private, 
courts,  109,  727. 

Proceedings ;   see  Action,   As- 
size, Special  proceeding. 

bastardy,  686. 

legal,     relief    against    in 

equity,  661. 

reports  of,  privil^ed,        505. 
of  states,  credit  to,       79,  797. 
Process,  729. 

abuse  of,  502,  606,  820. 

in  admiralty,  784. 

amendment  of,  767. 

criminal,    511,  845,  846,  850, 

858. 
as  defence ;  see  Mandate, 
due,  of  law,  79,  410. 

in  equity,  779. 

final,  729,  755-757,  858. 

under  modem  procedure, 

787. 

original,  mesne.  729-73L 

service  of.  511,  710,  728,  731, 

732,  784,  787,  788,  796,  816; 

820. 
for  witnesses,  855. 

Proclamation,  6,  49,  411,  784. 

Proctor,  97, 98. 

Proculians,  18. 

Procuration,  586. 

Procuring ;  breach  of  contract, 

500,501 
doing  of  acts,  274-276L 
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see  Accomplioe,  Com  piracy. 
Produce,  sale  of,  417. 

Production  of  books  and   pa- 

perd,  665, 66G. 

Profert,  735,  736,  739. 

Profit,  594. 

accounting  for,  656. 

a  prendre,  352. 

loss  of,  145.  479. 

Prohil)ited  degrees,  671. 

Prohibition,  writ  of,  649,  667. 

Prohibitions,  constitutional,  7S-^0. 

Promise,  205,  239,  618,  645. 

Promissory;  note,       23,  256,  415. 

see  Negotiable  instrument. 

representation,  205. 

Proof,   Proofs;    see  Evidence, 

Parol,  Preliminary. 

burden  of,  196,  745,  855. 

of  claims,  473. 

courts,  doings  of,  99. 

of  crimes,  855. 

in  equity,  780,  781. 

evidence  required  for,       707, 

855. 

of  facts,      135,746,764,771. 

of  service,  787. 

of  writings,  769. 

Property ;     34,  288, 374, 476, 477, 

509. 
see  After  acquired.  Assets, 
Attachment,  Equitable, 
Estate,  Execution,  In- 
ferior, Limited,  Ordina- 
ry use,  Ownership,  Per- 
sonal. Real,  Slander, 
Taxation,  Use,  Uses, 
abnormal,  288,  352,  361, 

383,  388,  406,  497. 
acquisition  of,  389,  390. 

appointed,  is  assets,  469. 

constitutional     protection 

of,  see  Rights, 
defence  and  protection    of, 

512-514,516,825. 
duties  corresponding  to,    290, 
476,477,497,621. 
exempt  from  distress  and 

execution,  362. 757. 

held  in  trust,     541,  544,  545. 


judgments  against,  769. 

normal,  288. 

restoration  on  conviction,  856. 
right  of,  in  ecclesiastical 

court,  669. 

special,  373. 

Proper  vice,  559,  574. 

Pro  rata,  463,  464,  585. 

Proroguing  *      44,  84,  89. 

Prosecution ;     see     Malicious, 
Pledge,  Security. 

for  crimes,         198,  177,  620, 

817,  840,  843. 
Prostitution,  Prostitutes,  285, 

811,  814. 
Protected  rights,       150,  151.  289, 

292. 
Protection,  see  Defence. 
Prothonotary,  96. 

Prover,  852. 

Province,  ecclesiastical,  69. 

Provisional  remedies,  792,  794. 
Provisions,  6,  246,  423,  314,  834. 
Provocation,  828. 

Proximate  concequences,  143, 

271   273. 
Proxy,  686,  688,'  724! 

Public ;  see  Authority,  Benefit, 
Charity,  Duty,  Grant, 
Healtli,  Nuisance,  Ofiice, 
OfliccM-,  Peace,  Policy,  Power, 
Record,  Right,  Schools, 
Works,  Wrongs, 
acts,  credit  to,  79,  797. 

administrator,  453. 

corporations,  see  Munici- 
pal, 
enemy,  557,  669,  574. 

see  Enemy, 
expenditures,     38,  42,  57,  86, 

91. 
law,  31,  34,  36. 

statutes,  6. 

use,  see  Eminent  domain. 
Publication ;  of  intellectual  pro- 
duct, 384. 
of  notice  of  action,  784. 
of  slander,  libel,         284,285, 

603,  504,  830. 
of  will,  449. 
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Pagts. 

Puis  darrein  continuance^  pica,  766. 
Pin>*np.  jiKlffes,  104,  105. 

Punishment ;   for  civil   contempt, 

776. 

for  crimes,  689,  798,  801, 

802,  820,  838,  843,  848. 

by  private  persons,    616,  679, 
675,684,691,694. 
Punitive  damages,  504,  627. 

Pur  aider  vie,  estate,  828,  392. 

Purchase,  389, 546. 

Purchaser;  bonafde,        214.  551, 

583,  587. 

first,  446,  448. 

Purchasing  power;  see  Value. 
Putative  fiather,  of  bastard,      686. 
Qualified  ;  fee,  325. 

indorsement,  260. 

property,  372. 

Quality  of  goods  sold,  247,  423. 
Quantum  meruit,  valebant,  247. 
Quarantine,  widow's,  677. 

Quartering  soldiers,  79. 

Quarter  Sessions,  61,  113. 

Quasi;  see   Contracts,   Posses- 
sion, Seizin. 

bailment,  255. 

corporations,  715, 729. 

ex  contractu,  ex  delicto,       155, 

248,  249. 

public  corporations,  71 6. 

trusts.  543, 544. 

wrongs,  530. 

Queen,  88,  40,  41,  307,  827. 

Queen's  Bench  Division,  115. 

Que  estate,  prescription  in,        407. 
Questions ;  see  Fact,  Law. 
Quia  emptores,  statute,         10,  308. 
Quiet  enjoyment,  427. 

Quiritarian  ownership,  20. 

(^i  tarn  action,  647. 

Quitclaim  deed,  440. 

Quod  ei  dcforciai,  writ,  633. 

Quod  permiUat,  writ,  636,  638. 
Quo  minus,  writ,  106,  731. 

Quorum,  62, 82. 

Quo  warreanto,  writ,  65  ^  655, 

70v  725. 
Railroads,  190,  371,  488,  572,  716.* 
Rape ;  crime,  829,  855. 


subdivifiion  of  countj,         63. 
Rates,  taxes,  ^. 

Rating  of  ships,  267. 

Ratification,  84,  688,  687. 

Real ;  action,      106,  617,  628,  66^ 

727,  762,  773,  795. 

chattels,  332. 

composition,  72. 

covenant,  640. 

evidence,  767. 

property,    see    Real    pro- 
perty. 
Real  property,     34,  295,  330,  331, 

349. 

of  aliens,  711. 

as  assets,     429,456,461,464, 

466,  467,  469. 

conversion  of,  614. 

taxation  of,  90. 

transfer  of,  415,  417. 

theft  of,  832,  833. 

wills  of,       819,  343,  450-452. 
Rensoniible  :  belief,    188,  206,  502, 

505. 

care,  192. 

construction,  230. 

man,  conduct  of,  189. 

parts,  of  wife  or  child,       452. 

price,  247. 

Reasonableness,  189,  190. 

duties  of,  1 48. 

in  nuisance,  492,  495. 

Rebuttal,  237,  436,  549,  746. 

Rebutter,  737. 

Recaption,  392,  513,  ()20. 

Receipt,  218,  225,  574,  584. 

of  benefits,  obligations,      524, 

531,  fi«7. 

of  stolen  goods,  HVl,  >.I4. 

Receiver,  98.  794, 

Receptacle,  possession  of,  200,  520. 
Recitals  in  deeds,  138,  425. 

Recklessness,  183,  206,  827. 

Recognition,  411,  772,  773. 

Recognizance,    251, 531, 731,  762, 

791,  792. 
Beeordari  Jcteias,  writ,  632. 

Record ;  see  Estoppel,  Regis- 
tration. 

action  on,  762. 
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Pages. 

of  court,       95,  251,  252,  785, 

740,  754,  790. 

courts  of  or  not,  99,  741,  755. 

debts  of,  531. 

of  deeds  etc, 

errors  apparent  from,       753- 

755. 

nwi  prius,  744. 

public,  79,  414,  797,  816. 

title  by,  410. 

trial  by,  740. 

Becoupment,  253,  765. 

Becourse,  on  bills  etc,,  261. 

Recovery ;  see  Money. 

common,     346,  412,  427,  633. 

former,  740. 

Rector,  70. 

Reddendum,  426. 

Redemption,  equity  of,      378,  379, 

650,  663. 
Redistribution  act,  44. 

Redress  of  grievances.  43. 

Reeve,  62,  53. 

Reference,  Referee,     95,  758,  774, 
780-783,  785,  789,  790,  854. 
Reformation  ;  protestant,    69,  540. 

writings,  of,  138, 213, 550, 663. 
Refusal ;  to  appear,  728-730,  734, 

750,  751. 

to  assist  officer,  60,  816. 

to  perform  .official  duties,   648, 

707,  708,  821. 

to  receive  chattels,     563,  571. 

of  remedy,  by  law,  619. 

Register,  of  ship,  575. 

Registration,       90,  386,  411,  809. 

see  Record,  Register. 
Registnim  Brevium,  28. 

Regrating,  822. 

Regulations,  breach  of,  814. 

see  Rules. 
Rejection  by  buyer,       *  421. 

Rejoinder,  737,  765. 

Relations,  see  Fiduciary,  For- 
eign, Kin,  Personal,  Relator, 
public  and  private,  Black- 
stone,  34. 

right  to  gains  from,  480. 

Relative  rights,  34. 

Relator,  648. 


pages. 

Release,     240,  434,  458,  533,  616. 
deed  of,  433,  440,  533. 

Relevancy,  135.  139,  142. 

Relief;  see  Forfeiture,  Penaltv. 
board  of,  90',  92. 

in  equity.  111. 

feudal,        314.  316,  317,  322. 
against  legal  proceedings,  661. 
of  one's  own  needs,  no  ex- 
cuse, 801. 
prayer  for,                 778,  788. 
Religion.                79,  91,  122,  810. 
Remainder,        338,  339,  350,  374, 

432,  443,  604,  607. 
Remedial ;  rights,       33,  169,  405, 

638,  615. 
see  Action,  right  of. 
statutes,  7. 

Remedies,  34,  35,  615. 

see  Damages,  King,  Limi- 
tation, Provisional,  State, 
in  admiralty,  666. 

of  cestui  qui  trust,  552. 

compensatory,    624,  656,  666, 

668. 
in   ecclesiastical  and   pro- 
bate courts,  668. 
equitable,     23,  111,  204,  467, 
550,  656,  661,  680,  778. 
inadequacy     of     common 

law,  110,  642. 

none  at  law,  658,  778. 

by  legal  proceedings,         624, 

627. 
loss  by  delay,  405,  617,  618. 
under  modern  procedure,  787. 
when  none,  619,  844. 

against  public  officers,         67, 

91,  706,  707. 
of  servants,  697. 

by  special  writs,        628,  647. 
specific,      624,  627,  656,  em, 

668. 
Remitter,  621. 

Remote  consequences,        143,  271, 

273. 
Removal,    of;    causes    to    na- 
tional courts,  118. 
fixtures,  132. 
officers,            67,  84,  91,  707. 
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trustees,  546. 

Rent,    317,318.322,323,360,426. 
Rents  and  profits,  336. 

Rei)air8,     336,  369,  556,  577,  579. 
Repeal  of  laws,  8. 

Repetition  of  slander,  libel,      505. 
Repleader,  749. 

Replevin,  641,763,766,794. 

Replication,        737, 765, 766, 780, 

854. 
Reply,  736. 788. 

Reports;  of  cases,  ^       27. 

privileged  communications, 

505,  506. 

of  referees,  783,  790. 

Representation ;  see  Represen- 
tatives, Misrepresentation. 

in  insurance,  268. 

of  people,  42,  45. 

of  states,  in  Congress,  81. 

Representatives ;    see    House, 
personal. 

in  descent,  distribution,     444, 

448,  462. 
Reprieve,  841. 

Reprisal,  letters  of,  79,  392. 

Republican  government,       78,  80. 
Repugnant  conditions,  163. 

Reputation  ;  duties  as  to,  503. 

rights  of,  284,  680,  701. 

Requests,  court  of,  109. 

Rt8 ;  adjudicata,        137,  628,  791. 

ipsa  loquitur,  196. 

jurisdiction  of,  668. 

niUlius,  372. 

Rescission,         211,  213,  243,  644, 

687. 
Rescript,  6,  17. 

Rescue,  610,  802,  817. 

Reservation,  361,  426. 

Residence,  124. 

Residuary  devise,  legacy,    451, 454. 
Resistance  to  officer,  see  Officer. 
Bespoitdeat  otister,  762. 

ReaponderUia,  677, 580. 

Responses  of  jurisconsults,     17, 18. 
Responsibility;  for  conduct  of 
others,  275,  571. 

of    ministers,  for    king's 
«crp,  39. 


Resting  case,  745.  746,  750. 

Restitution ;  see  Restoration. 

of  conjugal  rights,  669. 

in  integrum,  211,  791. 

Restoration  ;  of  chattels,  179, 

556,  558-560,  562,  571. 

on  conviction,  856. 

of  land,  483,  558. 

mitigates  damages,  626. 

Restraining  statutes,  7. 

Restraint  of  trade,  243,  387. 

Resulting  use,  trust,         436,  439, 

547. 
Retainer,  by  personal  represen- 
tative, 455,  459,  467,  620. 
BetrazU,  750. 761. 
Retroactive,  retrospective,  laws,  7 
Return,  see  Restitution,  Resto- 
ration. 

false,  728, 774. 

of  writs,      728.730,731,754, 
756,  774.  775,  787. 
Revenue  ;  bills,  45,  82,  88. 

cases,  102,  104, 106. 

public,         40,  42,  48,  67,  85, 

90 
Reversion,  291.  294,  304,  338^ 

374,  430,  432,  443,  604,  607. 
Revised  statutes,  26. 

Revival  of  judgment,  755. 

Revocation,       233.  416,  439.  450. 

518,  592. 
Ridings,  63. 

Right,  Rights,  34.  35,  150,  197. 
see  Action,  Equitable,  In- 
choate, Petition,  Posses- 
sion, Property,  Reme- 
dial, Vote,  Writ, 
Wrong, 
absolute,  relative,  34. 

accessory,  175,  282,  291, 627. 
bare,  mere,  302.  332,  443. 
bill  of,  56,  74,  88. 

chance  of  acquiring,  173. 

classification,         arrange- 
ment, 32, 150. 
complete,   incomplete,   in- 
choate, 172. 
constitutional      protection 
of,       78-80,  370,  410,  508, 
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609,  721.  725. 
correspondence  with  duties, 

151. 164,  277,  601. 
creation,  transfer,  extinc- 
tion, 164,  390. 
derogation,  9, 203. 
double  set,  19,  20,  23,  303. 
exercise  of,  150, 152, 175, 
202, 203, 488, 498, 499, 521, 

556. 
to  future  gains,  479. 

as  incorporeal  things,        128, 

129,  352. 
in  persons  of  others,  280. 

in  re,  ad  rem,  156. 

in  rem,  in  personam,    35,  153, 
154.170,277,614. 
legal,   equitable    remedies 

for,  23,  658,  787. 

obligations  from   holding, 

529,  550. 
perfect,  imperfect,      156,157, 

480,618,675. 
of  persons,  things, ;  Black- 
stone,  34. 
public,  political,         31,  369, 

370.  619,  839. 
quan  possession  of,  202,  406. 
several,  joint,  common,  157. 
value  of,  175.  478. 

violation  and  deprivation, 
150,152,175,277,476,478, 

626. 
Riot,  Rioters,    119, 807,  812,  825, 

842. 
Riparian,  land,  owner,      365-367. 
Risk;  unreasonable,         191,  192. 
voluntary  taking,      486.  697. 
Rivers,  conservators  of,  67. 

Robbery,  Robbers,     516,  798, 807, 

833,  844,  .856. 
Rogues,  814. 

Roll,  judgment,  752. 

Roman  law,       16, 17,  21,  22, 128. 
Rout,  812. 

Royal,    see    Fish,    Household, 
King's,  Prerogative. 

wriu,  103, 104. 

Rale,  Rules,  6,  6, 11, 14,  67. 

see  Court,  Descent,  Navi- 


gation,   Regulation,    8hel- 

ly's  case. 

of  carrier,  572. 

of  construction,  228. 

nisi,  750. 

as  to  reasonablenesBy  190. 

Rulings  of  judges,  754. 

Rural  deans,  70. 

Sabbath,  810,846. 

Sabinians,  18. 

Sailors,  see  Seamen. 
Salaries,  84, 243. 

Sale,      19,  23, 166, 167,  247,  416. 

see    Chance,    Fraudulent, 
Fieri  facias. 

biU  of,  423,  575. 

by  co-owner,  374. 

of  dangerous  things,  485. 

delivery,  219,  420,  421. 

in  exchanges,  587. 

by  factor,  586. 

under  foreclosure,  379. 

judicial,      329,  380-582,  461, 

466,  666,  785. 

under  private  act,  410. 

property  under  lien,  379- 

382. 

of  provisions,     246,  81 4,  834. 

of  real  property,        416,  437, 

461,  366. 

of  ship,  cargo,  580,  584. 

special    right    to    profits    of, 

479. 

specific  performance  of  con- 
tract for,  659. 

in  suits  in  rem,  666,  585. 

statute  of  fraud,  219. 

bj  trustee,  54f>. 

Saloon,  liquor,  574,  816. 

Salvage,  392, 578. 

in  insurance,  270. 

Sanction,  3. 

Sanctuary,  853. 

Sanitary,  see  Health. 

districts,  67. 

regulations,  814. 

Satisfaction,  381,  616,  6 1 7. 

Saving  life,  property,  514. 

ScawkUum  magnatump  6(Hi. 

Scienter,  proof  of,  490. 
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Pngoa. 

Scientific  laws,  1 

Scire  facias,       652,  655,  725,  755, 

757,793. 
Schools;  of  jurisprudence,  18. 

public,     '        67,  90,  93,  360. 
ScoW,  common,  816. 

Scotch.  Scotland,    16,  44, 107,  J 13. 
oflSce,  54. 

Scutage,  313, 316. 

Sea,  4,  24.  150,  364,  668. 

Seals ;  private,    237,  238,  256,  263, 

721. 
public,      47,  95,  99,  108,  807. 
Seamen,  579-581,583. 

Search  warrant,  845. 

Seaworthiness,  582. 

Secession  from  Union,  76. 

Secondary  ;  evidence,        769,  770. 

rights,  see  Be  medial. 
Second  uses,  540. 

Secretaries,  government,       53,  54, 

85,  89. 
Secrets,  129,  387,  542.  821. 

Security;   see   Bail,  Lien,   Be- 
cognizance.  Surety, 
for  debts,  claims,       355,  459, 

464,  751. 

in  iudicial  proceedings,      727, 

729,  731,  782,  735,  756, 

785,  791,  792. 

personal,    278,  281,  488,  G80, 

681,  701,  824. 

rights  in  others',  280. 

Securities,  surety's  right  to,      266. 

Sedition,  808,  813. 

Seduction ;  crime.  812. 

tort,  518,  606,  680,  6<sr), 

701. 

Seignory,  304. 

Seizin  ;       300,  310,  332,  339,  341, 

349,350,372,426,442. 

see  Livery. 

quagi,  332. 

Selectmen,  92. 

Self  defence,  see  Defence. 
Senate,         17,  80-82,  84.  88,  121. 
SemUus  consultum,  1 7. 

Sentence,  for  crime,  857. 

Separate  property  of  wife,       467, 

680. 


Separation ;     see     Confusion, 

Judicial. 
Septenial  act,  44. 

Sequestration,  77i*. 

Sergeant,  81 ,  96,  98. 

Sergeanty,  316, 318. 

Servant,  693. 

see  Boycott,  Master,  Ser- 
vices, Slave.  Strike, 
character  of,  privileged,     506. 
child  as,  685. 

defence  of  and  by  master, 

512,  825. 
discharge,  leaving,    500,  525, 

694-697. 
fellow  servants,  246,698,724, 
roaster's  liability  for  acts 

of,  572,  698.  724. 

master's  rights  in,      499-501, 

701. 
murder  of  roaster  by.         827.  • 
officers  as,  709,  715,  724. 

partner,  when  liable  as,     593. 
possession      of      master's 

pood's.  198,  200,  831. 

status  of,  unlike  agent,      501, 

596,  698,  695. 

thefl  by,  831. 

wages,  459,  696,  697. 

Service,  see  Process,  Servant, 

Services. 

civil,  65,  84,  89. 

of  pleadings,  789. 

Services,  see  Servant,  243. 

assignment  of  pay  for,       173, 

174,  243. 
bailment  of,  254,  565, 

contracts  for,     247,  500,  645. 
loss  of,        680,681,685,701. 
manner      of      rendering; 
^kill,  193,  247. 

maritime  liens  from,  576. 

obligations  to  pay  for,       247, 

248,  524, 
by  tenure,  313,  317,  320, 

321,  323,  361, 609, 621,  632. 
undertaking  to  render,      565, 

645. 
Servitude,  362. 

Session, 
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of  courts,  see  Terms. 
laws,  26. 

df  legislatures,  d2,  84, 

85  89 
8ei  of  bills,  256,  583*. 

8et  off;  claims,  plea  of,    764,  765, 

780,  785,  788. 
of  land,  on  execution,       757, 

758. 
Sefctlemeot ;  see  Accounts,  Ad- 
ministration, 
act  of,  39.  56. 

deed  of,  721. 

marriage,  677. 

of  person,  65, 125. 

Sewers,  67,  366,  367,  368. 

Shares,  see  Stock. 

in  partnership,  597. 

in  ship,  575. 

Shellj's  case,  rule  in,  389. 

Sheriff,    41,  57,  59,  60,  61,  91, 92, 

96,  707. 
see  Jail,  Jary,  Officer. 
fees,  710, 758. 

judicial  functions,  courts, 

101, 102,  752. 
summoning  jury,  743. 

Shifting  use,  350. 

Shipping  articles,  580. 

Ships,  .  24, 575. 

sale  to  belligerents,  806. 

transfer  of,  415,  575. 

Ship's  husband,  579. 

Shire,  see  County,  Knight,  Reeve. 
Shore,  sea,  364. 

Showing  cause,  see  Order. 
Sie  viere  tuo  etc.,  289. 

Siege,  state  of,  25. 

Silver,  see  Mine,  Treasure  trove. 
ShnilUer,  762, 854 

Hiraony,  72. 

Simple  contract ;  see  Contract, 

Debt. 
Singular  succession,  166. 

Sir,  358. 

8i  iefeeerit  teeurwn,  727. 

Skill,  192, 247. 

Slave,       74,  79, 128n.  299,  395,n, 

69a 
trade,  805. 


Slander,     284,  504,  606,  643,  830. 

title,  property,  of,      286,  506, 

614,  660. 
Sleeping  car  companies,  573. 

Slip,  in  marine  insurance,         268. 
Smuggling,  821, 822. 

Socflge.  316,  321,  323,  690. 

Sodomy,  811. 

Soldiers,    see    Army,    Militia, 

Quartering. 
Solicitor,  97, 98. 

General,  96. 

Son  assauU  dememef  764. 

Sources  of  old  law,  16. 

Sovereign,  2-4,  75,  522,  713. 

Speaker,  of  House,  44,  81. 

Speaking  to  prosecutor,  857. 

Special,  see  Custom,  Damage, 
Occupancy,  Property,  Spe- 
cialty, Susceptibility,  Writ. 

agent,  588. 

appearance,  734. 

asmmpsit,  648. 

bail,  734. 

constable,  64. 

demurrer,  760. 

duty,  149. 

guardian,  691. 

jury,  10. 

lien,  380. 

partnership,  594. 

plea,  traverse,    762, 764,  766, 

853. 

pleader,  98. 

proceeding,        627,  628,  647, 

773. 

right  to  gain,  479. 

statute,  6. 

taxes,  67,  90,  91. 

tail,  327. 

verdict  747 

Specialty,    249,  525, 533, 536, 645! 

debt,    250,459,462,464,467, 
471,  631,  616,  617. 
Specific ;  see  Remedies. 

claims  on  funds,  130. 

legacies,  430, 469. 

performance,        23,  669,  660, 

669. 

thinfcs,  sale  o^  420« 
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Specification,  383,  393. 

Speech,  freedom  of,  45,  46,  79.  82, 

89,  808. 
Spendthrift,  704. 

Spoliatioo,  609, 669. 

Sports,  518. 

Spring  guns,  516. 

Springing  use^  350. 

Stamps,  223. 

Standing ;  mute,  851. 

neutral  between  claimants, 

560. 
State ;  sec  Grant,  Government, 
Mind,  ParcTis  patriae,   Siege, 
States. 

debt  to  459. 

dnpartments  of,       52,  85.  89. 
of  facts,  150. 

foreign,  53,  56,  85,  713, 

806,  807. 
laches  by,  408 

as  lord,  323. 

ouster  of,  ^  654. 

as  person,  corporation,        31^ 

713,  714. 

property  and  rights  of,       31. 

remcdier ,  actions ;  can  do 

no  wrong,     39,  40,  80,  119, 

408,  653,  654,  713. 

Secretary  of,  53,  85,  89. 

Statement  of  claim,  782. 

State's ;  attorney,  89. 

evidence,  852. 

States  of  United  States  ;  acts, 

credit  to,  79.  797. 

admission  to  Union,      78,  87. 

citizenship  of,  79. 

constitutions  of,  26,  88. 

are  ooi*poration8,        713,  714, 

715. 
courts  of,        13,  89.  116-121^ 

795. 
crimes  against,  799,  803. 

expenditures  of,  91. 

government  of,      3,  4,  73,  78, 

88,  410. 
law  of,  11,  13,  26,  579. 

military  forces  of,  see  Mill  tin. 
oblitrntion  of  contracts  can 
not  impair,    79,  233n,  410, 


721. 
officers  of,  89. 

powers,  jurisdiction,  sove- 
reignty of,    3,  4,  75-77,  79, 

80,  410. 
representation  in  Gongress, 

81. 
revenues  of,  90. 

suits  by  and  against,         117, 

118. 
Status,  32,501,695,696. 

Statute  ;     6,  26,  74, 117,  410, 433. 
see  Bankruptcy,  Constitu- 
tion, Insolvency,  Laborers, 
Treason,  and  names  of 
pHriicuhir  t-tatutes. 
books,  citation,  26. 

constitutional,  55,  74,  88, 

119. 
construction,    8,  77,  230, 607, 

509. 

making,  publishing,      26,  38, 

43,  45,  82,  88,  398. 

obligations  by,  522. 

title  by,  410. 

Statutory ;  crimes,     801,  802,  805, 

807. 
duties,  507. 

guardians,  690. 

liens,  •  578. 

requirements  for  marriage, 

672. 
Stay,  actions,  execution,  o^     473, 

791. 
Stealing  heiress,  830. 

Step  parents,  686. 

Steward,  53,  108,  304-306. 

Stint,  of  common,  354. 

Stipulation,  251. 

Stock  ;  in  companies,        119.  388, 
415,  539,  587, 599. 614,  716, 722, 

726. 
of  descent,  442,888. 

Stocks,  punishment  by,  840. 

Stoicism,  19. 

Ktopp}ige  in  transitu^  420.- 

Storage  of  goods,      254,  563,  571. 
Stolen  goods,  receiving.  802. 

Strays,  398. 

Street ;  see  Highway. 
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children  in,  / 
Strike^  by  workmen. 


Pages. 

190,370. 
500,  512, 
568,  823. 
Struck  jury,  743. 

fitructures  on  land,  393. 

see  Buildings,  Fences. 
8ub-agents,  590. 

fiub-infendation,       300,  308,  323. 
Subject;  of  agreement,    ;         236. 

of  right,  152. 

.of  saJe,  417. 

• '       of  suit,  jurisdiction  depend- 
ing on,  116,667,796. 
Subornation  of  perjury,  819. 
IStibpaena;  in  equity.         111,  779. 

for  witnesses,     769,  770,  855. 
Subrogation,  266, 469. 

Subsidies,  43. 

Substantive  law,  33,  35,  787. 

Substituted  service,  788. 

Substitution,  power  of,  590. 

Sub-tenant,  309. 

Subterranean  water,  367. 

Subtraction,      609,  631,  637,  669. 
Succession,         164,303,390,400, 

407. 

to  adverse  possession,        409. 

at  death,  164,  174,  442. 

duties,  taxes,  91. 

universal,  singular,    164-166, 

175,  455. 
Successor,  165, 768. 

Successive  possessions,  202. 

Sufferance,  tenancy  at,      334,  335. 
Suffering,  mental,  see  Mental 

security. 
Suffrage,  see  Vote. 
Suicide,  514,827. 

Sui  juris,  686. 

Suit,  397,  735,  738. 

see  Action. 
Suitors,  62,  101, 102. 

Sumptuary  laws,  815. 

'Summary  trial,  punishment,     820, 

846. 

Summiug  up  case,  746. 

Summons,         728,732,772,774, 

•    :      '  787, 796. 

in  criminal  cases,      845,  851. 
Sunday,  see  Sabbath. 


Pages. 

Superior ;  command  of,  708. 

courts,    12,  99,  105,  114,  120. 

murdec  of,  827. 

SupersedeaSf  791. 

Supervisors,  of  counties,  92. 

Supplieavitf  writ,  841, 

Supplies  to  ships,  577,  579. 

Support ;  of  family,  676,  684, 

686. 

of  land,      353,  356,  483,  521. 

of  wards,  691. 

Supreme ;  Court  of  Judicature, 

115,  669. 

court  of  state,  120. 

Court  of  United  States,       85, 

117,  118. 

law,  88. 

Surcharge  of  common,      609,  638. 
Sur  disclamer,  writ,  637. 

Suretyship,  264,  526,  533. 

Surface  water,  367,  368. 

Surgical  operation,  518,  824. 

Surrebutter,  Surrejoinder,         737. 
Surrender;  of  franchise,  725. 

by  tenant ;  deed  of,  434. 

Surrogate's  court,  120. 

Survival  of  actions,  618,  619. 

Survivorship,    159,  337,  595,  676. 
Susceptibility,  special,  491. 

Suspension ;  h>aoeaa  corpus,  of, 

650. 

of  payments,  472. 

of  sentence,  857. 

Swindling,  815, 835. 

Symbolical  delivery,  271. 

Tail,  fee,    326,  330,  335,  411,  413. 
Taking;    chattels    from    land, 
see  Entry. 

property  for  public  use,  see 
Eminent  oomain. 
Talesman,  745. 

Tariff,  see  Customs. 
Taxation ;  see  Taxes. 

costs,  of,  753. 

Taxes,  see  Customs. 

direct,  86, 90. 

in  England,       57,  65,  67,  71. 

King,  right  to  impose,        42, 

43,55. 

list  for,  90,  91. 
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are  preferred  claims^  459. 
for  private  purposeSy  509. 
in  United  States,         78,  86, 

90-98. 
Technical  words,  how  construed, 

225,  229. 
Telegraph,  129, 573. 

Temporary  insanity,  706. 

Tenant,  Tenancy,  299. 

see  Chief,  &tate,  Feudal 

system,  Manor,  Parayail, 
Tenure,  Terre. 

disputing  landlord's  title, 

333. 

duties  of,  554. 

holding  over  by,  331. 

injuries,  for  what  may  sue, 

292-294. 

remedies  against  lord,       637. 

right,  323. 

Tender,  272,  536,  537. 

legal,  79,  537. 

Tenement,  296,  297,  354. 

Tenemental  lands,  305. 

Tenendum,  425. 

Tenterden's,  Ld.,  act,     219n,  618. 
Tenure.  313,  349,  372,  400. 

of  office,  54,  89,  91. 

Term ;  of  court,         110,  118,  120. 

in  land,  331,  343. 

Terminology,  legal,  21. 

Terre  tenant,  307. 

Territorial ;  courts,  120. 

jurisdiction,  4. 

Territory,  of  United  States,       86, 

87, 120. 
Testament,  see  Will. 
Testamentary ;  causes.  669. 

guardian,  690. 

Testatum  capicu,  730. 

Teste,  of  writ,  104,  729. 

Testimony :  see  Deposition,  Evi- 
dence, Witness, 

of  single  witness,        707,  855. 

taking,  665,  666,  770. 

Text  writers,  authority  of,  15. 

Theater,  unlicensed,  816. 

Theft,  831."  835,  848,  856. 

bote,  817. 

necessity  no  excuse*  801. 


ThelluBon's  case«  344. 

Thief,  caught  with  mainour,     848. 
Things,  128. 

see  Chattel,  Land,  Property. 

dangerous,         485-490, 492, 

516. 

impapable,  injuries  from, 

281,  289,  491. 

incapable  of  ownership,    292, 

374. 

on  land,     289,  513,  520, 563. 

as  nuisance,  491. 

real,  personal,  297. 

rights  in,  152. 154. 

rights  of,  32,  34. 

Threatened  wrongs,  see  Assault, 

Defence,  Prevention. 
Ticket,  passage,  572^ 

Timber,  131, 556. 

Tithes,  70,  72,  357,  669. 

Tithing,  63, 101. 

TithingDian,  64. 

Title,  171,  303,  389,  669. 

see  Nobility,  Slander,  THu- 
lu8f  Warranty, 

buying  pretended,  818. 

color  of;  extent  of  holding 
under,  200. 

deeds,  441,  455,  639. 

documents  of,  in  factor's 
hands.  586. 

disputing  landlord's,  bailor's, 

333,  562,  563. 
TUulm,  171, 175,  418. 

Tokens,  false,  834. 

Toll  bridge,  gate,  360. 

Tolt,  writ,  632. 

Tonnage  duties,  by  states,  80. 

Tort,  178, 179,  668. 

see  Injury,  Wrong. 
Tortfeasor,  see  Wrongdoer. 
Tortious ;  conveyance,      402,  608. 

use  of  property,  obligations 
from,  526. 

Town,  Township,      42,  63-66,  90, 

92,  93,  715.  720. 

common  lands  of,      354,  355. 

meetings,  63, 92. 

Tradatus  de  Legibus,  28. 

Trade,  see  Coasting, 
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Secrpt,  Trnde-mark. 
with  belligerently       805, 806. 
Board  of,     ^  63,  54. 

competition  in,  500. 

crimes  relating  to^  821. 

with  enemy,  712. 

fixtures,  132. 

skill  required,  193. 

name,  385, 387. 

riglit  to  carry  on,      479,  693. 
slanders  affectiofr,  286. 

Trademark,      129,  385,  497,  610, 

656,  660,  836. 
Tramps,  814,  815,  842. 

Transaction,  see  Juristic  act. 

to  injure,  others,        204,  208. 
Transcript  of  judgment,  381. 

Transfer ; 

of  possession  by  bonafde 

holder,  519. 

of  rights,  duties,  1 64. 

Transitory  actions,  796. 

Transshipment  of  cargo,  584. 

Trap,  duty  to  protect  against, 

486. 
Traverse,  737,  762,  765,  766, 

788, 835. 
of  inquesti  654. 

of  return,  774. 

Treason,    401,  798,  804,  806, 827. 
accessaries  in  802. 

arrest  for,  611,  612,  825. 

compounding,  817. 

misprision  of,  809. 

punishment  of,  108,  838, 

839,  848. 
Treasu  rer,  48,  89, 92,  93. 

Treasury ;  English,  53. 

Secretary  of,  85. 

Treasure  trove,  61,  397,  398.655. 
Treaty,  6,  15,  79.  80,  84,  392n. 
Trees,  131, 556. 

Trespass ;  see  Case,  Continuing, 
Mesne  profit^^ 

ab  iniiiOf  517. 

action  of,     634,  640,  643,730, 

763, 795. 
by  animals,  489,  605. 

fictitious ;  ae  eUam  clause, 

105,  730,  731. 


tort,    102,482,496,604-607, 

795. 
Trial,  95, 100,  739,  74a 

see  Assize,  Hearing,  Judge, 
Jury,  New,    Nisi  prius^ 
Peers,  Beferee. 
in  admiralty,  95,  786. 

ancient  methods,        740,  772, 

773,864. 
in  criminal  cases,       846,  848, 

851,  854. 

of  insane  person,  706. 

in  real  actions,  773. 

by  sheriff's  jury,  762. 

Triers  of  fact,  96. 

Trifling ;  annoyances,       491,  492. 

interferences,  521. 

Trithings,  63. 

Trover,  644,  763. 

True  bill,  860. 

Trust,  23,  219,  222,  464,  523. 

526  540. 
breach  of,  204,  208.  546, 

602, 614,  718. 
company,  723n. 

constructive,  530, 549. 

enforcement  of,  23,  658. 

gift  in ;  declaration  of,      523, 

646. 

limitation  of,  617. 

Trustee,     540-546,  551,  682,  687, 

723. 
see  Guardian,  Personal  rep 
resentative.  Trust,  Undue 
influence, 
of  association,  726. 

in  bankruptcy,  472. 

to  preserve  contingent  re- 
mainder, 352. 
of  corporation,  374. 
oo-trustees,  602. 
for  married  woman,  683. 
municipal  corporations,  ot, 

92, 94. 

process,  793. 

Turbary,  common  of,  355. 

Twelve  Tiibles.  16. 

Uberrima  fide,  contracts,  206, 

207, 265, 268. 
Ulpinu,  18. 
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VUra  vires,  722. 

Uncertainty,  act  void  for,        231, 
Uocliastity,  charges  of,  285. 

Unconstitutional  law,    74,  88,119. 
Under  sheriff,  60. 

Undertaker,  duties  of,      565,  645. 
Undertaking,  as  security,         251. 

791,  792. 
Undisclosed  principal,  589. 

Undue  influence,       216,  546,  549, 

852.  855. 
Unfree  persons ;  see  Slave,  Vil- 
lain. 
Unilateral,  211, 252. 

Union,  poor  law,  66. 

United  States,  73. 

actions  against,  119. 

commissioners,  119, 845. 

IB  corporation,  785, 

courts  of,        13,  85,  116,  667, 

787. 
crimes  against,  799,  803. 

government,     75-80,  85,  116, 

119. 
judges,  84,  86, 118. 

law  of,  26,  116, 117. 

marshal,  119. 

reports,  27. 

Universal  succession,        164,  165, 

175,  455. 
Vniverntas,  129.  165. 

Universities,  English,  44,  113 

Unlawful ;  see  Illegality,  Wrong. 
act,  homicide  in  doing,      826. 
assembly,  812. 

Unliquidated  damaee,     625,  640. 
Unsound  mind ;  see  Insane. 
Unwritten  law,    5, 10, 13, 17,  22, 

27,  28. 
Usage,  see  Custon^. 
Use;  see  Adverse,   Highway, 
Natural,     Ordinary,     Uses, 
Udua,  Water, 
obligations  from,  525. 

public,  taking  for,  see  Emi- 
nent domain, 
right  of,     288,  292,  325,  327, 
328,  332,  336,  379,  395. 
by  wrongful,  possessor,     519, 

656,  658. 
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Uses,  110,  347,  435,  436, 439, 

540,  66:^. 

deeds  under  statute  of,      431, 

435. 

double,  540. 

execution,  statute  of,         10, 

349,  350,  540. 
Usual ;  covenants;       '  426. 

meaning  of  words,  229. 

Usucapion,  405,  408,  409. 

Usufruct,  347. 

Usurpation,       608,  610,  638,  650. 
Usurped  authority,  setting  up, 

808, 
Usury,  243,  244,  532,  677. 

Usua,  346. 

Ut  res  valeat,  230. 

Uttering  counterfeit  money,     807. 
Vacarius,  21. 

Vacations  of  courts,  100. 

Vagabonds,  Vagrants,     814,  815, 

842. 
Validating  statutes,  7,  410. 

Value;  of  chance,     « 

of  consideration.    ^  ^  241,  242. 

in  pecuniary  condition,     476. 

in  property,  290,  509. 

purchaser  for,    214, 551, 583, 

587. 

reasonable,  implied  contract 
ft^r.  ^  247. 

of  rights,  duties,  175,  478. 
Valuable  consideration,  241,  252. 
Valued  policy,  269. 

Variation  ot  obligations,  533- 

Vassal,  298,  299,  306,  307. 

Vavasour,  358, 

Venditioni  exponas,  785. 

Vendor's  lien,  539,  549. 

Venire  Jadas,  743,850. 

Venue,  •  795,  796. 

Verdict,  746-748,  772,  773. 

in  criminal  cases,       747,  819, 

856. 

in  equity  cases,  781,  783. 

false,  819. 

setting  aside,  749,  783. 

Verification  of  pleadings,         764, 

778,  780,  789. 
Vestryman,  70. 
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Vestry  meeting,  71. 

Veto  of  bills,  43,  44,  82,  84. 

Vicar.  70. 

Vicarious  negligence,  688. 

Viee ;  admiralty  courts,  1 1 2. 

Chancellors,  111. 

eomeSf  59. 

President,  80,  83,  84. 

principal,  700. 

proper,  569. 

Vicinage,  jury  of,  772,  773. 

Vicount,  59, 358. 

Vi  et  armit,  641. 

View  ;  of  frankpledge. .  101. 

punishment  on,  843. 

VillaL'e,  94,  715. 

Villain.  299,  301,  319-321,  693. 
Vindiclive  damages,  504,  627. 
Viuer's  Abridgement,  29. 

Violation ;  see  Grave,   Rape, 

Right. 
Visitor  of  corporation,  725. 

Vis  major,  488. 

Vivum  vadiunif  377. 

Voire  dire^  741,  745. 

Voluntary,  see  Act,  Bankruptcy, 
Composition,  Escape. 

acceptance  of  services,       524. 

taking  risk,  191,  486. 

waste,  329,  555, 

Vote ;  challenge  of,  90. 

in  corporate  meeting,        586, 

724. 

illegal.  90. 809.' 

right  to,       44,  45,  81,  83,  89, 

90, 360. 
Voucher,  in  action,  412,  413, 

428,  736. 
Wager ;  see  Battle,  Bet. 

of  law,       640,  642,  644,  646. 

742,  743,  763. 
Wages,      459,  581,  675,  684,  694, 

696,  697. 

see  Salaries,  Strikes. 

assignment  of,  173»  174. 

combinations  to  raise,        823. 
Waifc,  397, 398. 

Waiver,     161,  404,  534,  564,  632, 

847. 
Wapentake,  63. 


War;  see  Capture,  Contrabiind, 
Enemy,  Levying,  Neutrals. 

civil  in  United  States,         76L 

right  to  make,        56,  78,  80. 

secretary  for,  of,  53,  85. 

Ward  ;  see  Guardian. 
Wards  and  Liveries,  court  of, 

315,316. 
Warden,  70,  94,  724w 

Warehouse  receipt,  255. 

Warrant ;  arrest  without,        512, 

844. 

of  attachment,  792. 

in  criminal  cases,  792, 

844-846,  851,  8.')8. 

Warranty ;  by  agent,  589. 

breach,  afi  a  tort,  423. 

in  conunon  recovery,         412, 

413. 

deed,  440. 

in  deeds,     427,  428,  440,  540. 

in  insurance,  268. 

in  sale,       246,  418,  421,  423. 

of  seaworthiness,  582. 

Washington,  city  of,  86. 

Waste,  329,  655,  556,  609. 

by  co-tenant,  336. 

forfeiture  for,     333,  403,  637. 

by  guardian,  692. 

of  manor,  305* 

remedies,  damages  for,      403. 

636,  637,  652. 

right  to  commit,        288,  292, 

329,  330,  332,  333. 

Watchman,  64. 

Water,  Watercourse.        133,  364. 

customs  as  to  use  of,  10» 

navigable,  150,  364,  668. 

Watered  stock,  718. 

Way,  right  of,  355,  356. 

Weapons,  deadly,     813,  829,  841. 
Week  to  week,  tenancy  from, 

334. 
Weight  of  evidence,  135.  140, 

707, 865. 
Weights  and  measures,  78,  834. 
Weregild,  843. 

Westminister ;  courts  sit  at,     105. 

2nd,  statute  of,  326, 453, 

633,  638,  642. 
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Wharves,  right  to  build,  864. 

Whipping,  579, 840. 

Widow ;  see  De  venire  inspiei- 
endo,  Dower,  Paraphernalia, 
Quarantine,  Wife. 

administration,  right  to,    453. 
rights  in  husband's  perso- 
nalty, ,       452, 462. 
Wife,  670. 
see  Mother,  Widow, 
child  of,  presumed  legiti- 
mate,                            1 23. 
communications  with  hus- 
band privileged,    505, 767, 

768. 
crimes  of,  against,     682,  802, 

815,  827,  828. 
defence  of  and  bj  husband, 

512,  825. 
habecLS  corpus  for,  651. 

juristic    acts,    disabilities, 

223,  675, 676.  682. 
naturalization  of,  712, 

of  noble^  358. 

property  of,       462,  675,  676. 
sepurate  estate  of,     467,  680. 
Wilful ;  negligence,  192. 

wrongs,  570,  698,  707. 

Wilfulness,  183, 189,  192. 

Will,  175,  324,  439,  449. 

see  Intention,  Probate, 
charge  of  debts  by,    446, 469. 
of  real  property,        1 75,  3 1 8, 
319, 324,  342,  450,  607. 
tenancy  at,         321,  333, 339. 
Winding  up,  see  Liquidation. 
Windows,  ancient,  357. 

Witchcraft,  810. 

Witena  gemote,  41. 

Withernam^  taking  in,  641. 

Witnesses,         767, 770,  856,  858. 
see  Deposition,  Examina- 
tion, 
number  required,      767,  855. 
party,  trial  by,  742,  743. 

privilege  of,  505,  768. 

procuring  attendance,       665, 

769,  858. 
to  written  instruments,      223, 

441,  449. 


Women,    see     Girl,    Mother, 
Widow,  Wife. 

crimes  relating  to,    811,  815, 

829,  830. 
employment  of,  694. 

right  to  vote,  45,  90» 

Woods  and  Forests,  Commission- 
ers of,  57. 
Words,  see  Compassing  death. 
Construction,       Limitation, 
Operative,  Purchase. 

af>saulc,  are  not,  282. 

will  not  justify  forces         513. 
Work;    and    labor,    assumpsit 
for,  646,  760. 

manner  of  doing,       192,  247. 
on  thing,  for  possessor,    520. 
Workliouse,  65. 

Workmen,   see    Boycott,    La- 
borer, Servant,  Strike,  Wages. 
Work?,  Board  of,  54. 

public,  damage  from,        509. 
Wounding,  824, 828. 

Wreck,  61,  396,  398,  655. 

Writ,     28,  95, 103, 104, 108,  109, 

414,  642. 
see     Ancestral,    Judicial, 
Mandate,    Prerogative, 
Process, 
amendment  of,  767. 

of  course,  108,  109,  642, 

727. 

for  elections,  59. 

original,     104,  108,  642,  727, 

728, 730, 731,  754, 772, 776. 

of  right,     629,  632,  633,  637, 

638. 
special,      628,  647,  652,  773. 
under   statute   of    West- 
minister 2nd,  643. 
of  summons  to  Parliament, 

41. 

Writing,    218,  237,  265, 415, 432, 

767. 
see  Document,  Instrument, 
Written. 
Written ;  agreement,  dischauge 
of,  534. 

evidence,     see     Evidence, 
Parol. 
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Wrongs, 


5. 8,  16,  22. 
32,  34,  35, 177,  210, 
277,  600,  604. 
ContinuiDg,     Crime, 
Equitable,  Injury,  Mali- 
cious, Omission,  Threftt- 
ened.  Tort. 
ab  initio  f  517. 

damages  for,  625. 

joint,  527,  602,  700. 

public,  private,     34,  35,  619, 


quasi, 
Wrongdoers ; 
among, 

duties  to, 
Year, 

Books, 


620. 
530. 
contribution 

527,  602,  627. 

486,  610. 

232,  233iu 


27. 

to  year,  tenancy  from,      334. 
Years,  estates  for,  331,  343. 

Young  of  animalsp  395* 
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